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INTRODUCTION. 


The  Close  of  the  Second  Administrative  Year.  —  The  Industrial 
Accident  Board  presents,  in  the  pages  which  make  up  this, 
the  second  volume  of  cases  decided  under  the  Workmen's 
Compensation  Act,  the  most  important  and  interesting  of  the 
decisions  of  committees  of  arbitration,  the  Board  and  the 
Supreme  Judicial  Court  during  the  year  beginning  July  1,  1913, 
and  ending  June  30,  1914.^  The  Board  has  not  attempted  to 
present  a  report  of  every  case  heard  under  the  statute,  but  has 
contented  itself  with  the  publication  of  a  representative  selection 
of  the  large  number  decided,  believing  that  this  course  will  the 
better  commend  the  volume  to  that  large  section  of  the  public 
concerned  in  the  administration  of  the  law. 

Exphnation  of  Certain  Changes  in  the  Law.  —  It  should  be 
remembered,  in  connection  with  the  reading  of  the  reports  of 
cases  here  published,  that  the  law  has  been  amended  in  certain 
important  particulars,  to  take  effect  after  the  decisions  in  point 
indicated  the  necessity  for  these  amendments.  Hereafter,  a 
wife  who  is  living  apart  from  her  husband  for  justifiable  cause 
at  the  time  of  the  injury  will  be  entitled  to  be  "conclusively 
presumed  to  be  wholly  dependent  for  support."  The  words 
"or  casual"  have  been  stricken  from  the  statute,  so  that  all 
employees  engaged  in  the  usual  course  of  the  trade,  business, 
occupation  or  profession  of  their  employer,  except  masters  of 
and  seamen  on  vessels  engaged  in  interstate  or  foreign  com- 
merce, will  receive  compensation.  These  amendments  nullify 
the  Supreme  Judicial  Court's  decisions  in  the  Gallagher  and 
Gaynor  cases,  respectively. 

A  Gvide  to  the  Cases.  —  Immediately  preceding  this  intro- 
duction will  be  found  an  "index  to  cases"  and  an  "index  to 


^  Decisions  of  the  Supmne  Judicial  Court  are  included,  however,  up  to  ihe  time  the  forms 
were  closed  by  the  printer. 
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cases  determined  on  appeal  by  the  Supreme  Judicial  Court," 
the  indexes  being  arranged  alphabetically  and  cross-indexed  to 
show  the  names  of  insurers  as  well  as  employees.  A  compre- 
hensive "subject  index"  will  be  found  in  the  pages  which  close 
the  volume,  and  should  be  consulted  by  those  who  desire  to 
refer  to  cases  in  which  particular  questions  under  the  statute 
have  been  raised. 

The  Supreme  Judicial  Court  as  a  Beacon  Light.  —  The 
Supreme  Judicial  Court,  in  its  capacity  as  the  court  of  last 
resort,  has  passed  upon  a  large  number  of  cases  on  appeal 
during  the  year  immediately  following  the  publication  of  the 
first  volume  of  cases.  Almost  without  exception  it  has  affirmed 
the  findings  of  the  Industrial  Accident  Board,  and  the  light 
which  may  be  had  by  a  perusal  of  the  accompanying  digest 
will  give  the  reader  an  idea  of  the  principles  which  underlie 
the  decisions,  as  enunciated  by  the  supreme  judicial  body. 

Acceleration  of  Previously  Exufting  Heart  Disease  to  a  Mortal 
End  sooner  than  Otherwise  is  a  Personal  Injury.  —  The  striking 
sentence  in  the  decision  of  the  Supreme  Judicial  Court  in  the 
Brightman  case  is  the  following  from  the  pen  of  Rugg,  C.J.:  — 

Acceleration  of  previously  existing  heart  disea^  to  a  mortal  end  sooner 
than  otherwise  it  would  have  come  is  an  injury  within  the  meaning  of  the 
Workmen's  Compensation  Act. 

Brightnian's  Case  stated  briefly.  —  The  employee  was  a  cook 
upon  a  "lighter."  The  vessel  began  to  sink  at  the  dock,  and 
he  made  several  hurried  trips  to  and  from  the  vessel  in  an 
attempt  to  save  some  of  his  clothing.  Previously  he  had 
suffered  from  valvular  heart  disease,  and  his  exertion  in  the 
effort  to  save  his  belongings  so  aggravated  the  heart  weakness 
as  to  cause  his  death. 

The  Saving  of  his  Clothing  was  a  Reasonable  Act.  —  The  court 
held  that  Brightman  was  within  the  scope  of  his  employment  in 
his  endeavor  to  save  his  clothing,  and  that  it  was  an  implied 
term  of  his  contract  of  service  to  use  reasonable  effort  to  this 
end  in  an  exigency  like  that  which  arose. 

The  court  states:  — 

The  perils  of  the  sea  were  risks  arising  out  of  ami  in  the  course  of  the 
emplojTncnt  of  the  deceased.    The  sinking  of  the  boat  obviously  was  one. 
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of  these  perils.  It  is  impossible  to  say  as  a  matter  of  law  that  it  is  not  one 
of  the  instincts  of  our  common  humanity  tb  try  to  save  from  a  sinking 
vessel  all  of  one's  possessions  that  reasonably  can  be  secured. 

Death  results  from  the  Injury  when  Chain  of  Causation  is 
not  broken  by  a  New  Intervening  Act,  —  In  the  Bums  case  the 
court  held  that  the  death  of  the  employee  from  septicsemia  was 
due  to  the  injury,  since  no  new  intervening  cause  had  broken 
the  chain  of  causation  connecting  the  injury  with  death. 

Additional  Compensation  for  Specific  Injury  ceases  at  Death.  — 
The  employee,  in  the  Burns  case,  had  suflFered  the  permanent 
incapacity  of  both  legs  by  reason  of  the  injury,  and  his  de- 
pendent claimed  that  the  ''additional  compensation"  due  there- 
for should  continue  until  the  end  of  the  period  of  one  hundred 
weeks,  as  provided  by  the  statute.  The  court  held  that  "this 
special  compensation  ceases  with  the  death  of  the  person 
injured,"  and  that  "it  is  a  rig:ht  peculiar  to  himself,  not  created 
for  the  benefit  of  his  dependents." 

Additional  Compensation  on  Account  of  Specific  Injuries  may 
not  be  deducted  when  Death  ensues.  —  The  court  held,  in  the 
Nichols  case,  that  the  "additional  compensation"  paid 
the  employee,  before  death,  on  account  of  the  specific  injury  to 
th6  third  finger  of  his  right  hand,  should  not  be  deducted  from 
the  compensation  awarded  his  widow. 

Plain  Words  should  be  given  their  Ordinary  Signification.  — 
The  language  of  the  court,   in   connection  with  the  Nichols 

case,  is  significant:  — 

• 

The  statute  not  having  been  designed  to  promote  but  to  decrease  the 
opportimity  for  unnecessary  litigation,  its  purpose  will  be  best  subserved 
if  plain  words  are  given  their  ordinary  signification;  and  no  provision  being 
found  in  section  6  for  any  deduction  of  this  amount,  the  widow  as  the  sole 
dependent  is  entitled  to  compensation  from  the  date  of  the  accident. 

Injury  to  Employee  while  engaged  in  performing  the  Work 
that  he  was  hired  to  do  covered  by  the  Statute.  —  The  court  held, 
in  the  Howard  case,  that  the  injury  to  the  employee,  who  was 
engaged  in  trimming  a  tree  on  church  property,  having  no 
connection  with  the  work  of  the  subscriber,  was  covered,  since 
"Howard  was  employed  to  trim  trees,  and  was  to  receive  his 
orders  from  the  company  through  Kennedy.     It  was  no  part  of 
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his  business  to  inquire  into  the  right  of  the  company  to  trim 
any  particular  tree.  He  was  to  receive  his  orders  from  Kennedy 
and  to  obey  them.  At  the  time  he  was  hurt  he  was  doing  what 
he  had  been  hired  to  do."  Kennedy,  the  foreman,  also  was  the 
tree  warden  of  the  town  of  Stoughton,  and  ordered  the  em- 
ployee to  trim  the  tree  upon  which  the  injury  occurred.  The 
insurer  claimed  such  employment  was  "casual*'  and  not  "in 
the  usual  course  of  the  trade,  business,  profession  or  occu- 
pation" of  the  company. 

Lead  Poisoning  by  Absorption  a  ^^Personai.  Injury"  —  The 
employee,  in  the  Johnson  case,  had  been  absorbing  lead  poison- 
ing during  his  occupation  for  a  period  of  twenty  years,  eight 
months  of  which  period  were  within  the  time  that  the  Work- 
men's Compensation  Act  was  effective.  Finally,  he  became 
incapacitated  for  work  by  reason  of  the  lead  poisoning,  and  it 
was  held  to  be  a  "personal  injury"  under  the  act.  The  Su- 
preme Judicial  Court  held  that  the  Board  was  right  in  its  findings 
that  lead  poisoning  was  a  "personal  injury;"  that  the  date  of 
such  personal  injury  was  the  day  upon  which  the  employee  first 
became  incapacitated  for  work;  and  that  said  personal  injury 
arose  out  of  and  in  the  course  of  Johnson's  employment.  The 
court  referred  to  its  decision  in  the  Hurle  case  as  more  fully 
covering  its  reasons  for  deciding  that  injuries  other  than  by 
visual  contact  or  direct  lesion  are  within  the  scope  of  the  com- 
pensation statute. 

*  Bodily  Harm  caused  by  Noxious  Vapors  is  a  '^Personal  In- 
jury." —  In  the  Hurle  case  the  Supreme  Judicial  Court  gives 
a  broad  construction  to  the  words  "personal  injury"  as  used 
in  the  act,  stating  that  there  is  nothing  in  the  language  of  the 
statute  which  leads  to  the  conclusion  that  it  was  there  used  in 
a  narrow  or  constricted  sense.  It  is  stated  that  these  words, 
"personal  injury,"  have  been  held  to  be  broad  enough  to  in- 
clude a  husband's  right  to  recover  for  damage  sustained  by 
bodily  harm  to  his  wife,  the  alienation  of  a  husband's  affection, 
the  seduction  of  one's  daughter  and  other  kindred  tortious  acts. 
At  common  law  the  incurring  of  a  disease  or  harm  to  health  is 
such  a  personal  wrong  as  to  warrant  a  recovery  if  the  other 
elements  of  liability  for  tort  are  present. 

The  court  states  that  the  case  of  Hood  &  Sons  v,  Maryland 
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Casualty  Company,  206  Mass.  223,  goes  far  toward  deciding 
the  case  at  bar.  In  that  case  it  was  held  that  the  employee, 
who  had  become  infected  by  glanders  while  cleaning  a  stable, 
was  entitled  to  damages.    The  court  sums  up:  — 

The  noxious  vapors  which  caused  the  bodily  harm  in  this  case  were  the 
direct  production  of  the  employer.  The  nature  of  the  workman's  labor 
was  such  that  they  were  bound  to  be  thrust  in  his  face.  The  resulting  in- 
jury is  direct.  If  the  gas  had  exploded  within  the  furnace  and  thrown 
pieces  of  cherry-hot  coal  through  the  holes  into  the  workman's  eyes, 
without  question  he  would  have  been  entitled  to  compensation.  .  .  . 
There  appears  to  be  no  sound  distinction  in  principle  between  such  case 
and  gas  escaping  through  the  holes  and  striking  him  in  the  face,  whereby 
tlirough  inhalation  the  vision  is  destroyed. 

Nature  and  Conditions  of  Employment  must  make  it  likely 
that  Personal  Injury  is  likely  to  happen.  —  The  fact  that  an 
employee  receives  an  injury,  as  in  the  Milliken  case,  by  reason 
of  his  effort  to  get  a  horse  and  wagon  to  the  stable,  goes  no 
farther  than  to  show  that  such  injury  was  received  "in  the 
course  of  his  employment."  In  order  to  hold  that  the  injury 
arose  "out  of"  his  employment,  it  must  be  shown  that  the 
nature  and  conditions  of  the  employment  were  such  that  the 
personal  injury  which  in  fact  happened  was  one  likely  to  happen 
to  an  employee  in  that  employment.    The  court  says:  — 

There  is  nothing  in  the  emplo3rment  of  driving  a  wagon  which  makes  it 
likely  that  the  employee  will  alight  from  his  wagon,  wander  to  and  fall 
into  a  swamp,  and  lie  there  all  night.  ...  If  the  horse  driven  by  Milliken 
had  run  away  and  Milliken  had  been  thereby  thrown  out  and  kiUed,  the 
personal  injury  in  fact  suffered  in  that  case  would  have  been  one  which 
from  the  nature  of  his  employment  would  be  likely  to  arise,  and  so  would 
be  one  "arising  out  of  his  (the  employee's)  employment."  But,  as  we 
have  said,  there  is  nothing  in  the  employment  of  driving  a  wagon  which 
makes  it  likely  that  the  employee  will  alight  from  his  wagon,  wander  to 
and  fall  into  a  swamp,  and  lie  there  all  night.  ...  It  seems  plain  that  if 
MiUiken's  death  was  caused  by  a  personal  injury,  it  was  one  which  hap- 
pened some  four  or  five  years  before  the  occurrence  here  complained  of 
and  before  the  Workmen's  Compensation  Act  was  passed.  At  that  time 
he  fell  from  his  wagon,  and  striking  on  his  head  suffered  as  a  result  ''an 
impairment  of  his  memory." 

Employee  who  receives  Injury  while  using  Common  Stairway 
not  under  Control  of  her  Employer  entitled  to  Compensation.  — 
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In  the  Sundine  case  the  employee  received  a  personal  injury 
while  going  down  a  flight  of  stairs  of  the  building  in  which  she 
was  employed  to  perform  her  work  for  an  independent  con- 
tractor of  the  subscriber.  There  was  no  other  way  by  which  she 
could  go  to  the  street  except  down  the  stairway  on  which  she 
was  injured.  Neither  the  independent  contractor  nor  the  sub- 
scriber had  control  of  the  stairs^  though  they  and  their  em- 
ployees had  the  right  to  use  them.     The  court  says:  — 

It  was  a  necessary  incident  of  the  petitioner's  employment  to  use 
these  stairs.  We  are  of  the  opinion  that,  according  to  the  plain  and 
natural  meaning  of  the  words,  an  injury  that  o(;curred  to  her  while  she 
was  so  using  them  arose  "out  of  and  in  the  course  of  "  her  employment. 

Injury  on  Railroad  Tracks  after  Working  Hours  not  cohered,  — 
The  court  held,  in  the  Fumiciello  case,  that  the  employee,  who 
was  compelled,  by  reason  of  the  fact  that  he  lived  at  a  certain 
boarding  house,  to  go  to  and  from  his  place  of  employment  by 
means  of  the  railroad  track,  and  who  was  fatally  injured  while 
so  doing,  was  not  within  the  scope  of  his  employment. 

The  <!ourt  states:  — 

The  contract  of  employment  did  not  provide  for  transportation  or  that 
he  should  be  paid  for  the  time  taken  in  going  and  returning  to  his  place 
of  employment,  and  when  the  day's  work  had  ended  the  employee  was 
free  to  do  as  he  pleased.  If  he  had  chosen  to  use  the  public  ways,  and  had 
been  injured  by  a  defect  or  passing  vehicle,  the  administrator  could  not 
recover  against  the  employer  because  there  would  be  no  causal  connec- 
tion between  the  conditions  of  employment  and  the  injuries  suffered. 

Serious  and  Willfid  Misconduct  defined,  —  The  court,  in  the 
Burns  case,  defines  serious  and  willful  misconduct,  as  follows:  — 

Serious  and  willful  misconduct  is  much  more  than  mere  negligence,  or 
«ven  than  gross  or  culpable  negligence.  It  involves  conduct  of  a  quasi- 
criminal  nature,  —  the  intentional  doing  of  something  either  with  the 
knowledge  that  it  is  likely  to  result  in  serious  injury  or  with  a  wanton  and 
reckless  disregard  of  its  probable  consequences. 

Serious  and  Willfid  Misconduct  by  Employee  must  be  a  Delilh- 
eraie  Act,  —  In  the  Xickerson  case  the  court  held,  with  the 
Industrial  Accident  Board,  that  his  decision  to  continue  his 
work  as  a  whitewasher,  instead  of  waiting  until  the  machinery 
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had  shut  down,  was  ^'  more  like  a  sudden  thought  than  a  willful 
act.  It  seems  that  it  should  fairly  be  regarded  as  a  minor 
transgression^  at  most,  from  his  standpoint,  and  not  as  'serious 
and  willful  misconduct.'  "    The  court  adds:  — 

The  fact  that  the  injury  was  occasioned  by  the  employee's  disobedience 
to  an  order  is  not  decisive  against  him.  To  have  this  efifect,  the  disobedi- 
ence must  have  been  willful,  or,  as  was  said  by  Lord  Lorebum,  in  Johnson 
V.  Marshall  Sons  k  Co.,  Ltd.  (1906),  A.  C.  409, 411,  ''deliberate,  not  merely 
a  thoughtless  act  on  the  spur  of  the  moment." 

Employee's  Transportation  an  Incident  of  his  Employment.  — 
In  the  Donovan  case  the  employee,  in  accordance  with  his 
usual  custom,  was  riding  home  in  a  vehicle  furnished  by  his 
employer,  when  he  received  the  personal  injury  which  incapaci- 
tated him.  The  Board  found  that  such  transportation  was 
incidental  to  his  employment,  and  the  Supreme  Judicial  Court 
affirmed  the  finding.    The  court  says:  — 

The  finding  of  the  Industrial  Accident  Board,  that  Donovan's  trans- 
portation was  "incidental  to  his  employment,"  fairly  means,  in  the  con- 
nection in  which  it  was  used,  that  it  was  one  of  the  incidents  of  his  employ- 
ment; that  it  was  an  accessory,  collateral  or  subsidiary  part  of  his 
contract  of  employment,  —  something  added  to  the  principal  part  of 
that  contract  as  a  minor,  but  none  the  less  a  real  feature  or  detail  of  the 
contract.  Whatever  has  been  uniformly  done  in  the  execution  of  such  a 
contract  by  both  of  the  parties  to  it  well  may  be  regarded  as  having 
been  adopted  by  them  as  one  of  its  terms.  Especially  is  this  so  where 
none  of  the  provisions  of  the  contract  have  been  shown  by  either  party, 
but  everything  is  left  to  be  inferred  from  their  conduct. 

Employee  who  fails  to  obtain  Employment  by  Reason  of  In- 
capacity due  to  Injury  erUiUed  to  Compensation  on  Basis  of  Total 
Incapacity  for  Work.  —  The  Supreme  Judicial  Court,  in  the 
Sullivan,  Duprey  and  Stickley  cases,  affirms  the  findings  and 
decisions  of  the  Industrial  Accident  Board  that,  under  the 
statute,  an  employee  who  is  unable  to  obtain  any  employment 
by  reason  of  incapacity  due  to  the  injury  is  entitled  to  com- 
pensation on  the  basis  of  total  incapacity  for  work. 

The  language  of  the  court  in  the  Sullivan  case  gives  effect  to 
the  principle  upon  which  these  cases  were  decided,  and  is,  in 
part,  as  follows:  — 
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The  object  of  our  statute  was  to  give  compensatioii  for  a  total  or  partial 
loss  of  the  capacity  to  earn  wages.  (Gillen's  Case,  215  Mass.  96,  99.)  If, 
as  in  this  case,  the  injured  employee,  by  reason  of  his  injury,  is  unable,  in 
spite  of  diligent  efforts,  to  obtain  employment,  it  would  be  an  abuse  of 
language  to  say  that  he  was  still  able  to  earn  money,  —  that  he  still  had  a 
capacity  for  work,  even  though  his  physical  powers  might  be  such  as  to 
enable  him  to  do  some  kinds  of  work  if  practically  the  labor  market  were 
not  thus  closed  to  him.  He  has  become  unable  to  earn  anything;  he  has 
lost  his  capacity  to  work  for  wages  and  to  support  himself;  not  by  reason 
of  any  change  in  the  market  conditions,  but  because  of  a  defect  which  is 
personal  to  himself,  and  which  is  the  direct  result  of  the  injury  that  he  has 
sustained.  He  is  deprived  of  the  benefit  which  the  statute  promises  to  hun 
if  he  is  told  that  because  he  could  do  some  work  if  he  could  get  it  he  is  not 
under  an  incapacity  for  work,  although  by  reason  of  his  injury  he  can  ob- 
tain no  opportunity  to  work. 

Finding  that  Normal  Use  of  the  Hand  was  wholly  gone  equiva- 
lent  to  Decision  that  Hand  is  incapable  of  Use,  —  Meley,  the 
employee,  received  a  serious  injury  to  the  right  hand  by  reason 
of  which  that  member  was  permanently  disabled ;  also,  the 
little  finger  of  the  left  hand  was  so  injured  as  to  be  incapable 
of  use.  The  Board  awarded  compensation  on  account  of  total 
incapacity  for  work,  and  also  ordered  the  insurer  to  pay  specific 
'compensation  for  sixty-two  additional  weeks,  fifty  weeks  on 
account  of  the  injury  to  the  right  hand  and  twelve  weeks 
because  of  the  incapacity  for  use  of  the  little  finger  of  the  left 
hand.    The  court  says:  — 

The  hand  was  cut  across  and  most  of  the  flexor  tendons  were  severed. 
Those  in  the  thumb  were  cut.  A  physician  testified  that  the  hand  was 
permanently  disabled.  .  .  .  Certainly  it  could  be  found  that  the  normal 
use  of  the  hand  was  wholly  gone,  and  that  the  hand  was  "so  injured  as  to 
be  incapable  of  use."  The  incapacity  of  use  need  not  be  tantamount  to 
an  actual  severance  of  the  hand;  it  is  enough  that  the  normal  use  of  the 
hand  has  been  taken  entirely  away. 

Each  Hand  should  be  considered  separately.  —  The  insurer  also 
raised  a  question  as  to  the  right  of  the  Board  to  award  specific 
compensation  for  each  hand  separately.  The  court  held,  how- 
ever, that  each  hand  should  be  considered  separately,  and  the 
specific  compensation  due  "in  addition  to  all  other  compensa- 
tion" awarded  on  that  basis. 
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Mother  and  Sister  having  no  Other  Source  of  Income  are 
wholly  dependent  upon  the  Employee.  —  In  the  Caliendo  case 
the  Supreme  Judicial  Court  affirmed  the  findings  of  the  Board 
by  which  total  dependency  compensation  was,  awarded  the 
mother  and  sister  of  the  employee,  who  had  no  other  source  of 
income  except  his  earnings:    The  court  states:  — 

The  evidence  shows  that  they  are  residents  of  Italy,  and  having  become 
unable  by  reason  of  failing  eyesight  to  follow  their  usual  occupations  were 
forced  to  rely  wholly  upon  him  for  the  means  of  subsistence.  The  insurer, 
however,  contends  that  the  6  or  7  cents  a  day  earned  by  another  sister  who 
was  a  member  of  the  family,  and  the  remittances  from  time  to  time  to  the 
mother  of  various  sums  by  an  aunt  of  the  decedent,  were  sufficient  to  take 
the  case  out  of  the  statute.  But  the  findings,  that  the  remittances  were 
mere  gratuities,  and  that  the  pittance  earned  by  the  sister  was  hardly 
sufficient  for  her  own  mamtenance,  and  that  no  part  was  paid  to  the  de- 
pendents who  never  relied  upon  either  for  aid,  eliminates  those  relatives  as 
contributing  any  dependable  sources  of  support.  It  being  plain  on  the 
facts  that  during  his  Hf e  the  mother  and  sister  had  no  other  source  of  in- 
come except  his  earnings,  they  were  rightly  found  to  be  wholly  dependent 
upon  the  employee,  and  the  rulings  requested  could  not  be  given. 

Permanency  Disabled  Employee,  receiving  Partial  Compensor- 
tion,  entitled  to  Total  Incapacity  Compensation  during  Shut-down 
Period,  —  The  court  held,  in  the  Septimo  case,  that  the  em- 
ployee was  entitled  to  compensation  on  the  basis  of  total  in- 
capacity for  work  during  a  certain  period  of  time,  while  the 
plant  in  which  he  had  been  furnished  employment  was  shut 
down. 

The  court  states:  — 

The  committee  of  arbitration  found  that  it  was  probable,  considering 
his  injured  condition,  that  he  would  not  have  been  able  to  obtain  work 
or  to  earn  anything  elsewhere.  The  record  shows  that  he  was  seriously 
crippled  and  disabled.  The  photograph,  which  is  annexed  to  and  made 
part  of  the  report  of  the  Board,  shows  that  he  has  lost  the  whole  of  every 
finger,  except  the  forefinger  of  his  right  hand  and  the  little,  or  fourth, 
finger  of  his  left  hand.  When  the  grave  character  of  these  injuries  is  con- 
sidered we  cannot  say,  without  the  evidence  before  us,  that  the  finding  of 
total  disability  for  work  of  the  employee  was  not  warranted.  It  follows 
that  the  amount  which  he  would  have  been  entitled  to  receive  for  partial 
incapacity  for  work  becomes  immaterial  and  need  not  be  considered. 
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Daughter  Physically  Able  to  earn,  in  Fad  totally  Dependent.  — 
The  Board  decided  as  a  fact  that  the  daughter  of  the  deceased 
employee,  Herrick,  although  physically  able  to  earn,  was  totally 
dependent  upon  him  for  support.    The  court  says:  — 

That  but  for  her  sense  of  duty,  because  she  thought  that  her  father 
needed  her  care,  she  might  have  continued  to  earn  enough  for  her  own  sup- 
port, and  to  be  independent  of  him,  cannot  be  decisive  as  a  matter  of  law 
against  her  claim.  The  Board  well  might  base  its  conclusions  upon  the 
facts  as  they  were,  and  not  upon  what  might  have  been  the  case  if  her 
sense  of  filial  duty  had  been  weaker. 

No  Appeal  from  Finding  of  Board  if  there  is  Any  Evidence 
to  support  it.  —  In  the  Buckley  case  the  court  states:  "There 
is  no  appeal  from  the  finding  of  the  Board  upon  a  question  of 
fact  where  there  is  any  evidence  to  support  it;  but  where,  as 
here,  the  evidence  is  all  reported,  the  question  whether  it  is 
sufiScient  to  support  the  finding  is  one  of  law  and  may  be  re- 
vised here."  After  reviewing  the  case  the  court  finally  adds: 
"It  cannot  be  said  as  a  matter  of  law  that  such  a  conclusion 
is  erroneous,"  that  is,  the  conclusion  of  the  Board  on  the 
evidence  that  the  claimant  was  wholly  dependent. 

Dependency  is  a  Question  of  Fact  unless  the  Claimant  comes 
within  the  Conclusive  Presumption  Clause.  —  The  court  held,  in 
the  Gallagher  case,  that  a  wife  who  was  living  apart  from  her 
husband  at  the  time  of  his  death  for  justifiable  cause,  and  who 
had  endeavored  in  every  possible  way  to  secure  the  support  to 
which  she  was  entitled,  was  not  entitled  to  be  "conclusively 
presumed  to  be  wholly  dependent"  upon  him  for  support, 
deciding  that,  under  such  circumstances,  dependency  is  a 
question  of  fact.  A  recent  amendment  to  the  act  gives  a  wife 
who  lives  apart  for  justifiable  cause  the  benefit  of  the  "con- 
clusive presumption"  clause. 

Dependency  is  a  Question  of  Fad  in  all  but  Excepted  Cases.  — 
The  court  held,  in  the  Bentley  case,  that  findings  of  fact  by  the 
Board  are  not  open  to  revision,  and  that  dependency  is  a 
question  of  fact  which  must  be  determined  upon  evidence  of 
the  facts  as  they  existed  at  the  time  of  the  injury.  The  Board 
found  that  the  widow,  living  apart  from  her  husband  and  not 
receiving  support  from  him  at  the  time  of  the  injury,  was  not 
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entitled  to  compensation.  It  found  that  a  minor  child,  also 
living  apart  with  her  mother,  was  in  fact  partially  dependent 
upon  the  employee,  and  awarded  compensation  in  accordance 
with  the  evidence  as  to  such  partial  dependency. 

The  Value  of  Employee* 8  Board  should  not  be  deducted  in  de^ 
termining  Dependency  Status  of  dairnani.  —  The  court  adopted 
the  reasoning  of  the  Board  in  the  Murphy  case,  in  which  it 
was  held  that  "there  is  no  provision  in  the  act  which  provides 
for  any  deduction  from  an  employee's  wages  when  the  employee 
contributes  to  the  dependent  all  of  his  wages,''  and  states:  — 

This  statute  was  the  be^nning  of  a  new  kind  of  legislation,  and  was 
dealing  with  a  class  of  cases  involving  an  infinite  variety  of  circumstances. 
The  Legislature  may  well  have  thought  that  it  was  not  wise  to  attempt  at 
fiist  to  provide  a  specific  rule  for  every  possible  case,  but  simply  to  provide 
a  few  general  rules  easily  understood  and  easy  of  application  and,  as  ex- 
perience dictated,  from  time  to  time  to  make  changes.  In  the  present  case 
the  father  had  a  large  family  which  he  was  legally  boimd  to  support,  and 
this  he  was  boimd  to  do,  whether  the  children  could  help  or  not.  The 
amount  contributed  by  Walter  went  to  help  the  father  in  the  support  of 
the  whole  family.  Whether  it  is  wise  to  distinguish  as  to  the  support  of 
the  individual  members  of  a  family  in  a  case  like  this,  as  the  insurer  sug- 
gests, is  for  the  Legislature.  We  think  that  the  conclusion  of  the  Accident 
Board  is  in  accordance  with  the  language  of  the  statute. 

ReUoM  by  Employee  does  not  deprive  Widow  of  Right  of 
Recovery  after  Death.  —  The  employee  in  the  Cripps  case  had 
signed  a  release  in  consideration  of  the  receipt  of  a  small  sum 
of  money,  having  elected  to  take  damages  from  the  independent 
wrongdoer  rather  than  to  receive  compensation  under  the 
statute.  Later,  however,  complications  due  to  the  original 
injury  developed  and  he  died.  The  widow,  claiming  a  right 
of  recovery  independent  of  the  employee's  control,  asked  for 
compensation  on  account  of  his  death.    The  court  says:  — 

The  statute  of  1911,  chapter  751,  is  not  penal,  but  is  based  on  the  theory 
of  compensation.  Primarily  its  object  is  to  provide,  in  place  of  wages 
which  he  can  no  longer  earn,  the  means  of  subsistence  for  the  employee 
injured  without  ''serious  and  willful  misconduct"  on  his  part,  if  he  sur- 
vives, or  for  the  widow,  and  other  dependents,  if  death  ensues  either  with 
or  without  conscious  suffering.  .  .  .  The  right  of  recovery  expressly  given 
to  his  widow  cannot  accrue  until  his  death.    Having  been  created  for  her 


•  • 


XXU  INTRODUCTION. 

benefit,  it  is  independent  of  his  control,  and  under  section  22  can  be  dis* 
charged  only  by  herself  where  she  is  the  sole  dependent,  or  by  those 
authorized  to  act  in  her  behalf. 


The  Word  "furnish"  in  Connection  with  Medical  and  Hospital 
Treatment  defined  by  Supreme  Judicial  Court.  —  The  Board 
held,  in  the  Panasuk  case,  that  the  insurer  must  pay  the 
reasonable  medical  fee  of  a  physician  selected  by  the  employee 
to  treat  him,  unless  it  makes  some  degree  of  active  effort  to 
furnish  medical  attendance,  and  the  court,  upholding  the  de- 
cision of  the  Board,  defines  the  word  "furnish,"  as  used  in  the 
statute  with  reference  to  medical  and  hospital  attendance,  as 
follows: —    - 

The  obligation  to  furnish  medical  and  hospital  services  for  the  first  two 
weeks  after  the  injury  is  imposed  on  the  insurer  by  the  express  words  of 
the  act.  This  duty  must  be  performed,  or  reasonable  efforts  made  to  that 
end,  before  the  statutory  obligation  is  satisfied.  ''Furnish"  means  to 
provide  or  supply.  Its  significance  may  vary  with  the  connection  in  which 
it  is  found.  It  is  used  here  to  describe  a  duty  placed  upon  an  insurer  re- 
specting a  workman  who  receives  "a  personal  injiuy  arising  out  of  or  in 
the  course  of  his  employment."  Such  a  person  manifestly  is  presumed  by 
the  act  to  be  imder  more  or  less  physical  disability,  and  hence  not  in  his 
normal  condition  or  ability  to  look  out  for  himself.  The  word  "furnish" 
in  such  connection  imports  something  more  than  a  passive  willingness  to 
respond  to  a  denumd.  It  implies  some  d^pree  of  active  effort  to  bring  to 
the  injured  person  the  required  humanitarian  relief.  Reasonably  sufficient 
provision  for  rendering  the  required  service  must  of  course  be  made.  Then 
either  express  notice  must  be  given  to  the  employee,  or  there  must  be  such 
publication  or  posting  of  the  information  as  warrants  the  fair  inference 
that  knowledge  has  reached  the  employee.  If  the  insurer  has  made  ade- 
quate arrangements  for  the  care  of  those  to  whom  the  duty  is  owed  in 
the  event  of  injury,  and  then  by  conspicuous  notices  suitably  posted  in 
places  frequented  by  the  employee,  in  a  language  capable  of  being  read 
by  him,  has  given  full  information  of  that  fact,  and  directions  as  to  steps 
to  be  taken  by  an  injured  person  in  order  to  avail  himself  of  these  arrange- 
ments, a  very  different  question  would  be  presented.  This  might  go  a 
long  way  toward  proving  compliance  with  the  requirement  of  the  statute. 


Purpose  and  Scope  of  Workmen^s  Compensation  Act  is  to 
include  all  Matters  arising  under  it.  —  The  insurer,  in  the  Pan- 
asuk case,  objected  to  the  taking  of  jurisdiction  by  the  arbitra- 
tion committee  and  Board  to  the  claim  of  the  employee  on 
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account  of  the  nonpayment  of  the  bill  of  his  physician.    The 
court  states:  — 

It  is  contended  that  the  arbitration  oommittee  and  the  Industrial  Acci- 
dent Board  have  no  jurisdiction  to  consider  this  question.  That  contention 
is  untenable.  The  purpose  and  scope  of  the  Workmen's  CompcDsation 
Act  is  to  include  all  matters  touching  the  relations  between  the  employer 
and  employee  arising  under  the  act.  It  is  a  remedial  statute  and  shoidd  be 
given  a  broad  interpretation.  All  controversies  arising  between  the  em- 
ployee and  the  employer  and  the  insurer  imder  the  terms  of  the  act  are  to 
be  settled  in  accordance  with  the  procedure  there  established. 

Finding  of  the  Board  on  Question  of  Fact  has  Weight  and 
Effect  of  Verdict  of  Jury.  —  The  Supreme  Judicial  Court,  in  the 
Diaz  case,  says:  — 

The  contention  of  the  insurance  company  is  that  the  employee  did  not 
suffer  any  injury  which  would  incapacitate  him  beyond  the  first  two  weeks. 
But  the  finding  of  the  Industrial  Accident  Board  on  that  question  of  fact 
has  the  weight  and  effect  of  the  verdict  of  a  jury.  Clearly,  we  cannot  say 
that  the  facts  stated  in  the  report  do  not  warrant  the  finding  of  the  Board 
as  to  the  extent  of  the  employee's  incapacity,  especially  in  view  of  the 
report  of  the  duly  qualified  impartial  physician  that  in  his  opinion  the  in- 
jured employee  was  not  malingering,  and  that  ten  weeks'  idleness  was  not 
due  to  dishonesty  or  laziness  or  a  hope  of  gain. 

Board  has  Right  to  leave  Case  open,  pending  the  Establishing 
of  the  Earning  Capacity  of  Employee.  —  The  insurer  contended, 
in  the  Hunnewell  case,  that  the  Board  exceeded  its  authority 
in  making  a  finding  that  the  employee's  total  incapacity  for 
work  terminated  at  a  certain  date  "subject  to  the  right  of  the 
said  employee  to  compensation  on  account  of  partial  incapacity 
for  work  under  section  10,  Part  II.  of  the  Workmen's  Com- 
pensation •  Act,  depending  upon  his  ability  to  earn  wages." 
The  Board  had  made  an  award  on  account  of  partial  incapacity 
for  work  on  the  basis  of  the  employee's  earning  capacity,  and 
the  insurer,  objecting  thereto  and  claiming  an  excess  of  juris- 
diction, appealed  to  the  Supreme  Judicial  Court  for  relief. 
The  court  says:  — 

This  coiuse  is  justified  by  the  act.  .  .  .  There  is  nothing  in  the  words 
of  our  act  which  prevents  the  Board  from  pursuing  this  course.  The  pro- 
cediue  should  be  flexible  and  adapted  to  the  direct  accomplishment  of  the 
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aim  of  the  act,  with  ds  little  formality  or  hampering  restriotion  as  is  con- 
sistent with  the  preservation  of  the  real  rights  of  the  parties  and  the 
doing  of  justice  according  to  the  terms  of  the  act.  It  is  within  the  power  of 
the  Board  to  decide  that  for  a  time  compensation  shall  be  suspended  but 
not  ended,  with  reservation  to  leave  to  the  employee  to  apply  for  further 
payments  under  the  act,  provided  this  course  in  its  opinion  is  required  by 
the  facts. 

Insurer  may  not  litigcUe  hy  Appeal  when  Decision  wUl  not 
affect  its  Pecuniary  Responsibility.  —  The  Supreme  Judicial 
Court  held,  in  the  Janes  case,  that  the  insurer  has  suffered  no 
harm  by  the  finding  of  the  Board,  which  directs  the  adminis- 
trator of  the  deceased  employee  to  divide  the  compensation 
between  the  guardian  of  the  living  minor  child  and  the  ad- 
ministrator of  the  estate  of  a  minor  child  whose  death  occurred 
subsequent  to  the  demise  of  his  male  parent.    The  court  says: — 

The  Workmen's  Compensation  Act  does  not  contemplate,  either  in  its 
letter  or  its  spirit,  that  the  insurer  may  litigate  by  appeal  to  this  coiu*t  the 
proportions  of  the  division  of  a  payment  among  those  claiming  to  be 
dependent  upon  the  deceased  employee,  when  the  dependents  are  satisfied, 
and  do  not  appeal,  and  when  the  insurer  cannot,  by  any  possibility,  be 
affected  in  its  pecuniary  responsibility  by  any  modification  permitted  by 
law  of  the  order  for  payment. 

Employment  for  One  Occasion  and  for  Single  Day  is  "  Casvxd" 
—  The  Supreme  Judicial  Court  held,  in  the  Gaynor  case,  that 
employment  for  a  single  day  and  for  one  occasion  only,  was 
"casual"  employment.  While  this  decision  is  no  longer  of 
importance  in  Massachusetts,  because  of  the  striking  out  of 
the  word  "casual"  from  the  act,  reference  is  made  thereto 
because  other  States  except  "casual  employees"  from  the 
operation  of  the  law.    The  court  states:  — 

The  relation  between  the  waiter  and  the  caterer  had  no  connection  of 
any  sort  with  any  events  in  the  past.  Each  was  entirely  free  to  make 
other  arrangements  for  the  future,  untrammeled  by  any  express  or  implied 
expectation  of  further  employment.  .  .  .  The  conclusion  seems  irresistible 
that  the  employment  of  the  deceased  was  "but  casual"  within  the  meaning 
of  those  words  in  our  act. 

Later  the  court  held  that  the  above  decision  was  controlling 
in  the  Cheevers  case. 
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Supreme  Judicial  Court  defines  "rcith  whom  she  lives.''  — 
In  the  Nelson  case  tbe  Supreme  Judicial  Court  defines  the 
words  "with  whom  she  lives,"  as  used  in  the  statute,  Part  II., 
section  7,  as  follows:  — 

"With  whom  she  lives"  in  (a)  means  living  together  as  husband  and 
wife  in  the  ordinary  acceptation  and  significance  of  these  words  in  common 
understanding.  They  mean  maintaining  a  home  and  living  together  in  the 
same  household,  or  actually  cohabiting  under  conditions  which  would  be 
regarded  as  constituting  a  family  relation.  There  may  be  temporary  ab- 
sences and  incidental  interruptions  arising  out  of  changes  in  the  house  or 
town  of  residence,  or  out  of  travel  for  business  or  pleasure.  But  there  must 
be  a  home  and  a  life  in  it.  The  matrimonial  abode  may  be  a  roof  of  their 
own,  a  hired  tenement,  a  boarding  house,  a  rented  room,  or  even  a  room  in 
the  house  of  a  relative  or  friend,  however  hmnble  or  temporary  it  may  be. 
But  it  is  the  situation  arising  from  the  existence  of  a  common  home,  a  place 
of  marital  association  and  mutual  comfort  broken  up  or  put  in  peril  of 
hardship  or  extinction  by  the  husband's  death,  which  is  protected  by  the 
conclusive  presumption  of  dependency  established  beyond  the  peradven- 
ture  of  dispute  by  the  statute.  Under  such  circumstances  the  widow  is 
^ven  the  benefit  of  an  irrefutable  assumption  that  she  was  supported  by 
the  husband.  The  correlative  provision  in  sub-section  (&),  giving  the 
husband  the  benefit  of  a  like  presumption,  confirms  this  view. 

After  making  reference  to  the  English  act  and  to  the  recog- 
nized benefit  to  society  arising  from  the  living  together  of 
husband  and  wife,  the  court  adds:  — 

There  may  be  many  instances  where  there  is  a  total  dependency,  al- 
though there  is  a  temporary  separation  of  husband  and  wife.  There  may 
be  a  physical  dissociation  and  a  breaking  up  of  the  home,  with  a  definite 
purpose  to  resume  the  normal  conditions  of  married  life.  The  act  provides 
for  these  cases  by  requiring  dependency  to  be  determined  in  accordance 
with  the  truth.  But  the  words  ''living  together"  do  not  aptly  describe 
such  a  situation.  These  words  are  used  in  antithesis  to  living  apart.  They 
exchide  a  condition  where  there  is  neither  a  home  nor  an  actual  dwelling 
together,  and  where  the  suspension  of  this  relation  is  something  more  than 
a  mere  temporary  incident  of  a  changing  family  habitation. 

A  Farmer  may  or  may  not  insure,  as  he  elects.  —  The  Supreme 
Judicial  Court  upheld  the  decision  of  the  Board  in  the  Keaney 
case,  in  which  it  was  decided  that  a  farmer  may  or  may  not, 
as  he  chooses,  insure  any  part  of  or  all  of  his  employees 
under  the  Workmen's  Compensation  Act.    The  court  says:  — 
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The  Workmen's  Compenfiation  Act  ^^as  not  intended  to  confer  its  ad- 
vantages upon  farm  laborers,  or  to  impose  its  burdens  upon  farmers. 
...  A  farmer  employing  laborers  suffers  no  harm  in  not  undertaking  to 
become  a  subscriber  under  the  Workmen's  Compensation  Act.  Hence, 
it  is  apparent  that  a  farmer  who  chooses  to  avail  himself  of  its  terms,  and 
thereby  confers  the  boon  of  its  protection  ui)on  his  employees,  does  so  on 
other  grounds  than  those  which  might  actuate  the  manufacturer  or  other 
employer  of  labor.  .  .  .  There  appears  to  be  no  reason  for  saying  that  a 
farmer  may  not  adopt  it  if  he  desires.  Any  contract  of  insurance  made  by 
him  under  its  terms  is  valid  and  enforceable.  On  the  other  hand,  if  he  does 
not  desire  to  make  it  available  for  all  of  his  employees,  there  is  no  insuper- 
able objection  to  his  undertaking  an  insurance  for  a  limited  portion  of 
them.  If  there  are  those,  separable  from  others  by  classification  and 
definition,  whose  labor  is  more  exposed  or  dangerous,  or  whom  he  may 
desire  to  protect  for  any  other  reason,  there  is  nothing  in  the  act  reason- 
ably interpreted  to  show  why  he  may  not  do  so.  [The  court  adds:]  If  con- 
strued to  compel  farmers  to  insure  for  all  their  laborers  if  they  undertake 
to  insure  any  of  them,  the  inevitable  tendency  would  be  to  discourage 
resort  to  the  act  in  any  respect. 

The  Importance  of  the  Supreme  Judicial  Court's  Decision  in 
the  Young  Case.  —  The  Young  case,  as  decided  by  the  Supreme 
Judicial  Court,  is  important  in  three  particulars:  it  has  been 
decided  again  that  the  Workmen's  Compensation  Act  is 
constitutional,  that  the  insurer's  course  in  asking  for  the  forma- 
tion of  a  committee  of  arbitration,  notwithstanding  the  ob- 
jection of  the  employee,  was  warranted,  and  that  the  failure 
of  a  subscriber  to  insurance  to  give  notice  of  this  fact  to  his 
employees  does  not  give  such  employees  a  right  of  action  at 
common  law. 

With  regard  to  the  constitutionality  of  the  act,  the  court 
states:  — 

It  is  urged  that  it  deprives  the  plaintiff  of  her  constitutional  right  to  a 
trial  by  jury.  If  that  question  is  presented  and  insisted  upon,  undoubtedly 
an  employee  has  a  right  to  a  trial  by  jury  on  the  point  whether  the  employer 
was  in  truth  a  subscriber  imder  the  act,  and  whether  notice  had  been  ^ven 
by  the  employee  at  the  time  of  the  contract  of  hire  of  an  election  to  rely 
upon  his  common-law  rights  in  cases  where  claim  is  asserted  that  such 
notice  had  been  given.  .  .  .  The  section  in  question  affects  no  existing 
property  right.  It  deals  with  no  property  right  after  it  has  come  into  being. 
It  affects  a  situation  which  antedates  any  property  right  arising  out  of 
tort.  It  simply  established  a  status  between  subscribers  under  the  act 
and  their  employees  in  the  absence  of  express  action  by  the  latter  mani- 


INTBODtJCTION.  XXVU 

f  esting  a  desire  to  elect  a  different  status.  .  .  .  The  employee  is  not  com- 
pelled to  give  up  any  common-law  or  constitutional  right.  It  is  a  matter 
of  choice  whether  he  avails  himself  of  the  one  or  the  other.  Reasonable 
provisions  are  made  for  the  exercise  of  his  election.  The  section  is  not  open 
to  objection  as  class  legislation,  or  as  denying  equal  protection  of  the  laws. 
It  applies  to  all  employees  alike.  .  .  .  The  act  is  constitutional  and  is  not 
open  to  criticism  in  the  respects  urged  by  the  plaintiff. 

Severance  of  Phalange  and  Permaneni  Incapacity  of  Phalange 
differentiated.  —  The  court  modified  the  decision  of  the  Board 
in  the  Ethier  case  by  holding  that  the  statute,  as  then  in 
effect,  contained  no  reference  to  the  permanent  incapacity  of 
an  injured  phalange,  and  held,  therefore,  that  ''a  construction 
cannot  be  adopted  placing  upon  a  parity  the  severance  of  a 
phalange  with  an  injury  to  the  phalange  not  resulting  in  the 
permanent  incapacity  for  use  of  the  entire  finger."  A  recent 
amendment  provides  for  the  payment  of  "additional"  com- 
pensation for  the  permanent  incapacity  of  a  phalange. 

Plaintiff  entitled  to  recover  for  Loss  catufed  by  Injury  to  Minor. 
—  The  court  held,  in  the  King  case,  that  the  plaintiff  was  en- 
titled to  recover  for  the  loss  caused  to  herself  by  the  injury  to 
her  minor  son. 

The  court  says:  — 

Our  decision  does  not  apply  to  cases  where  the  parent  has  received  any 
benefit  or  compensation  under  the  act.  Nor  do  we  decide  that  the  plain- 
tiff could  recover  for  medical  expenses  which  had  been  paid  by  the  in- 
surer, or  for  her  son's  services,  so  far  as  she  had  received,  or  was  entitled 
and  able  to  obtain,  for  such  services  the  amounts  paid  therefor  to  him 
through  his  next  friend  by  the  insurer.  These  questions  are  not  pre- 
sented, for  the  amount  of  damages  has  been  agreed  upon. 

Court  has  no  Power  to  issue  Letters  rogatory.  —  The  court  de- 
cided, in  the  Martinelli  case,  that  it  had  no  power  to  issue 
letters  rogatory  for  the  purpose  of  taking  the  testimony  of 
witnesses  in  a  foreign  country. 

The  court  says:  — 

It  is  not  within  the  power  of  a  court,  even  of  general  jurisdiction,  to 
issue  letters  rogatory  to  obtain  testimony  to  be  used  before  a  tribunal 
over  whose  procedure  and  trials  it  is  given  no  authority  until  the  case 
itself  may  be  brought  before  it  for  review. 
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Important  Decisions  of  the  Board.  —  Many  of  the  important 
decisions  of  the  Industrial  Accident  Board  were  not  taken  by 
appeal  to  the  Supreme  Judicial  Courts  and  some  of  those  which 
were  have  not  been  decided  to  date  by  that  body.  Imme- 
diately following  will  be  found  a  summary  of  many  of  the  im- 
portant decisions  of  the  Board,  a  perusal  of  which  will  prepare 
the  reader  for  the  study  of  the  complete  reports  which  may  be 
located  by  reference  to  the  case  index. 

Frostbite  results  from  Materially  Increased  Exposure,  —  It 
was  held,  in  Doherty  v.  Employers'  Liability  Assurance  Cor- 
poration, Ltd.,^  that  frostbite,  resulting  from  materially  increased 
exposure,  due  to  the  shoveling  of  coal  on  a  very  cold  day,  was 
covered  tmder  the  statute. 

Compensation  due  under  Statute  a  Vested  Interest.  —  The 
dependent  mother,  having  died  since  the  hearing  before  the 
committee  of  arbitration,  the  Board  held,  in  Murphy  t^.  iEtna 
Life  Insurance  Company,^  that  the  compensation  due  her  under 
the  statute  is  a  vested  interest  and  passes  to  her  estate. 

Incapacity  dus  to  Compulsory  Vaccination.  —  The  employee 
was  vaccinated  as  the  result  of  a  requirement  by  the  board  of 
health,  in  the  factory  of  his  employer.  Infection,  followed  by 
ulcer,  resulted  from  the  vaccination,  and  the  employee  was 
incapacitated  for  work  for  a  period  of  nine  weeks.  Held,  in 
Fewore  v.  Employers'  Liability  Assurance  Corporation,  Ltd.,^ 
that  he  was  entitled  to  compensation. 

Tips  or  Gratuities  are  Earnings.  —  The  employee,  in  Hatch- 
man  V.  New  England  Casualty  Company,  was  a  waiter,  and 
received  in  addition  to  his  wages  and  meals  certain  tips  or 
gratuities  from  the  patrons  of  the  hotel.  Held,  that  tips  or 
gratuities  are  earnings,  and  that  employee's  compensation 
should  be  based  upon  all  his  earnings. 

Compensation  awarded  for  Certain  Period,  after  which  AU 
Incapacity  will  he  due  to  Natural  Effects  of  Pre-existing  Disease. 
—  In  Jones  v.  Fidelity  and  Deposit  Company  of  Maryland,^ 
compensation  was  awarded  for  a  certain  period,  after  which  it 
was  held  that  all  incapacity  will  be  due  to  the  natural  effects 
of  a  pre-existing  disease. 

Loan  of  Employee  does  not   change  Employment  Status.  — 

>  Amwaled  to  Supreme  Judicial  Court. 
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The  employee  was  assigned,  or  loaned,  to  assist  a  contractor  to 
erect  a  tank  for  the  use  of  the  subscriber,  and  it  was  held,  in 
Steiner  v.  Casualty  Company  of  America,  that  his  status  of 
employment  had  not  been  changed  by  reason  of  this  assign- 
ment. 

EmploymefU  Status  unchanged  by  Another^s  Agreement  to 
furnish  Financial  Aid.  —  The  subscriber,  in  Schuman  t. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  needed  and 
received  financial  assistance  from  another,  and  it  was  held  that 
there  was  no  change  in  the  employment  status  of  the  deceased 
employee. 

Insanity  having  Causal  Relation  to  Injury.  —  The  employee 
received  a  personal  injury  by  reason  of  the  blistering  of  his 
hands  while  using  a  wheelbarrow;  the  wound  became  infected 
and  two  operations  were  performed;  because  of  the  injury, 
operations  and  suffering  the  previously  impaired  nervous  state 
of  the  employee  was  accelerated  to  the  point  of  insanity.  Held, 
in  WhaJen  v.  United  States  Fidelity  and  Casualty  Company, 
that  the  employee  was  entitled  to  compensation. 

Insanity  and  Suicide  hate  Caudal  Relation  to  Injury.  —  The 
employee  received  a  personal  injury  by  reason  of  the  spattering 
of  molten  lead  into  his  eye,  causing  total  loss  of  vision  in  the 
injured  eye.  Subsequently,  in  a  fit  of  insanity,  he  threw  him- 
self from  the  hospital  window  and  received  injuries  which 
caused  his  death.  Held,  in  Sponatski  v.  Standard  Accident  In- 
surance Company,^  that  the  employee's  widow  was  entitled  to 
compensation. 

Personal  Injury  causes  Nephritis  and  Blindness.  —  It  was 
held,  in  Cooper  t.  Massachusetts  Employees  Insurance  Associa- 
tion, that  the  nephritis  and  blindness  which  incapacitated  the 
employee  were  caused  by  the  injury  and  electrical  shock  which 
he  received  while  performing  his  work  for  the  subscriber.  . 

Personal  Injury  lights  up  Inflammatory  Condition.  —  The 
employee  received  a  personal  injury  by  reason  of  a  blow  from 
a  12-pound  sledge  hammer  which  he  was  using,  which  lighted 
up  an  inflammatory  condition  which  had  been  described  fas!  a 
mild  chronic  osteomyelitis.  This  lighting  up  of  the  old^condi- 
tion  necessitated  amputation  of  the  leg.     Held,  in  Gariella  v. 

1  Appealed  to  Supreme  Judicial  Court. 
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Ajnerican  Mutual  Liability  Insurance  Company,  that  this  was 
a  personal  injury  under  the  statute. 

Traumatic  Cataract  to  Right  Eye  sympathetically  affects  Left 
Eye,  —  Compensation  was  awarded,  in  Stachuse  v.  Fidelity  and 
Casualty  Company  of  New  York,  because  of  the  sympathetic 
affection  of  the  left  eye,  by  reason  of  a  condition  of  traumatic 
cataract  of  the  right  eye,  due  to  a  personal  injury  arising  out 
of  the  employment. 

Heart  Lesion  grows  progressively  Worse  dating  from  Injury.  — 
In  O'Hare  v.  Employers'  Liability  Assurance  Corporation, 
Ltd.,  the  condition  of  heart  lesion  grew  progressively  worse, 
dating  from  and  by  reason  of  the  occurrence  of  the  injury,  and 
compensation  was  awarded. 

Lobar  Pneujnonia  follows  Reduced  Powers  of  Resistance.  — 
The  employee,  in  Merritt  t.  Travelers  Insurance  Company, 
died  from  lobar  pneumonia,  due  to  exhausted  vitality  and 
reduced  powers  of  resistance,  following  a  personal  injury  arising 
out  of  and  in  the  course  of  his  employment,  and  compensation 
was  awarded  the  widow. 

Hypostatic  Pneumonia  follows  Injury  and  Operation.  —  The 
employee,  in  Cantwell  v.  Travelers  Insurance  Company,  slipped 
and  fell  while  employed  in  the  bottling  department  of  the  sub- 
scriber, dislocating  the  clavicle.  He  was  operated  upon  three 
days  later,  and  died  of  hypostatic  pneumonia  caused  by  the 
weakening  of  his  system  by  reason  of  the  operation.  Held, 
that  his  widow  was  entitled  to  compensation. 

Prevums  Condition  of  Tuberculosis  not  aggravated  by  ExposurSi 
—  The  Board,  in  Fralin  v.  United  States  Casualty  Company, 
found  that  the  condition  of  tuberculosis  from  which  the  em- 
ployee was  suffering  was  not  materially  aggravated  or  accel- 
erated by  his  exposure  during  his  employment  in  an  unoccupied 
house. 

Condition  of  Diabetes  has  no  Causal  Connection  with  Injury.  — 
It  was  held,  in  Gacuzzi  v.  Employers'  Liability  Assurance  Cor- 
poration, Ltd.,  that  the  sudden  wrench  and  strain  sustained  by 
the  employee,  with  the  resulting  fall,  did  not  materially  accel- 
erate an  incipient  condition,  and  therefore  that  there  was  no 
causal  relation  between  the  injury  and  the  diabetes. 
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Condition  of  Dementia  PrcBCOx  has  no  Relation  with  Injury.  — 
The  employee  received  a  personal  injury  by  reason  of  a  fall  to 
the  floor  from  the  bench  upon  which  he  was  working,  and  later 
became  incapacitated  for  work  because  of  a  condition  of  de- 
mentia prsecox.  Held,  in  Lederman  v.  Standard  Accident  In- 
surance Company,  that  there  was  no  causal  relation  between 
injury  and  dementia  prsecox. 

Chain  of  Causation  broken  by  a  Novus  Actus  Interveniens.  — 
The  evidence,  in  McCarthy  x.  London  Guarantee  and  Accident 
Company,  Ltd.,*  showed  that  the  employee  received  a  per- 
sonal injury  which  necessitated  the  amputation  of  the  thmnb 
and  fingers  of  his  right  hand.  Later,  alcoholic  insanity  devel- 
oped and  totally  incapacitated  him.  Held,  that  the  employee 
was  not  entitled  to  compensation. 

Pin  Prick  has  no  Relation  to  Death  from  Pneumonia.  —  It  was 
held,  in  Currie  v.  Royal  Indemnity  Company,  that  a  pin  prick 
and  subsequent  sepsis  had  no  causal  relation  with  the  death  of 
the  employee  from  pneumonia  at  a  later  date. 

Cerebral  Hemorrhage,  not  Injury,  causes  Death.  —  The  em- 
ployee, in  Bimie  v.  Contractors  Mutual  Liability  Insurance 
Company,  died  from  cerebral  hemorrhage,  having  no  causal 
connection  with  i)ersonal  injury.  The  evidence  of  fellow  em- 
ployees who  witnessed  the  occurrence  was  wholly  at  variance 
with  the  weight  of  the  medical  testimony.  Impartial  autopsy 
shows  that  there  was  no  causal  relation  between  injury  and 
death,  and  committee  so  decided. 

Cancer  from  which  Employee  dies  has  no  Relation  to  Injury.  — 
The  medical  evidence  showed  that  the  condition  of  cancer  from 
which  the  employee  died  had  no  relation  to  the  personal  injury 
received  by  the  employee  by  reason  of  a  blow  from  a  timber, 
and  it  was  so  held  in  McEUigott  v.  Frankfort  General  Insurance 
Company.! 

Bronchitis  and  Intestinal  Tuberculosis  cause  Incapacity  Inde- 
pendent of  Injury.  —  The  employee  fell  ten  feet,  striking  on  his 
left  arm  near  the  elbow.  Afterwards  he  felt,  in  addition  to 
trouble  in  arm  and  shoulder,  a  soreness  in  the  left  side  of  the 
chest.  Subsequently,  a  condition  of  bronchitis  and  intestinal 
tuberculosis  developed.    Held,  in  Swartz  t.  Casualty  Company 
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of  America,^  that  there  was  no  causal  relation  between  the 
diseases  which  incapacitated  him  and  the  injury. 

Injury  occurs  while  entering  Place  of  Employment.  —  In  the 
case  of  DriscoU  v.  London  Guarantee  and  Accident  Company, 
Ltd./  it  was  held  that  an  employee  who  was  required  to  use 
the  flight  of  stairs  upon  which  she  received  the  injury  in  order 
to  enter  her  place  of  employment  was  entitled  to  compensation. 

Employee  voluntarily  leaves  Work  to  assist  Fellow  Employee.  — 
The  Board  held,  in  the  case  of  Malewicki  v.  American  Mutual 
Liability  Insurance  Company,  that  the  widow  of  an  employee 
who  received  a  fatal  injury  by  reason  of  the  voluntary  leaving 
of  his  own  work  to  assist  other  workmen  in  loading  a  heavy 
heater  coil  on  a  flat  car  was  entitled  to  compensation. 

Street  Cleaner  receives  Injury  by  Reason  of  running  away  of 
a  Horse.  —  The  Board  awarded  compensation  to  the  widow  of 
a  street  sweeper  who  received  a  fatal  injury  by  reason  of  the 
running  away  of  a  horse,  it  being  held  that  the  duties  of  his 
occupation  especially  exposed  him  to  the  risks  and  dangers  of 
the  street.  This  was  the  case  of  Lowney  v.  City  of  New 
Bedford. 

Employee  receiving  Injury  while  assisting  Another  in  re- 
moving  Paint  placed  on  Spindle  in  Spirit  of  Play.  —  The  Board 
held,  in  McHenry  v.  American  Mutual  Liability  Insurance 
Company,*  that  a  personal  injury  received  by  an  employee 
while  assisting  another  employee  to  remove  paint  placed  on  a 
spindle  in  a  spirit  of  play  did  not  arise  out  of  or  in  the  course 
of  her  employment.  The  painting  was  done  just  before  lunch 
time,  and  the  removal  of  the  paint  was  performed  during  the 
luncheon  hour.  The  Board  stated  that  it  was  neither  incidental 
to  said  employment,  nor  any  part  of  the  duty  of  the  said  em- 
ployee, to  paint  spindles  or  to  remove  paint  from  such  spindles.  . 

Fatal  Injury  occurs  after  Employee  makes  Unsuccessful  Ap- 
plication  for  Work.  —  The  evidence  in  the  case  of  Ganley  v. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  shows  that 
the  employee,  a  longshoreman,  had  finished  his  work  at  7 
o'clock  on  the  night  before  the  fatal  injury  occurred.  He  made 
an  unsuccessful  application  for  employment  the  next  day,  and 
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while  crossing  the  railroad  tracks  was  killed  by  a  passing  train. 
Held,  that  the  injury  did  not  arise  out  of  and  in  the  course  of 
his  employment. 

On  the  Premises  for  Purposes  of  his  oum.  —  The  employee, 
in  the  case  of  Lynn  v.  Employers'  Liability  Assurance  Cor- 
poration, Ltd.,  was  on  the  premises  for  purposes  of  his  own  at 
the  time  the  injury  occurred,  and  it  was  held  that  no  com- 
pensation was  due  under  the  statute. 

Fibroid  Tuberculosis,  or  Stone  Grinder's  Phthisis,  causes 
DecUh  of  Employee.  —  It  was  held  by  a  committee  of  arbitration, 
in  the  case  of  Kalanquin  v.  Travelers  Insurance  Company,  that 
the  occurrence  of  fibroid  tuberculosis,  or  'stone  grinder's 
phthisis,"  by  reason  of  the  inhaling  of  small  particles  of  stone 
and  dust,  is  a  personal  injury  arising  out  of  and  in  the  course 
of  the  employment. 

Unv>sual  Degree  of  Strain  causes  Occupational  Neurosis.  — 
The  employee,  in  the  case  of  Lee  v.  Employers'  Liability 
Assurance  Corporation,  Ltd.,  was  incapacitated  for  work  by 
reason  of  a  condition  of  occupational  neurosis,  due  to  the 
unusual  degree  of  strain  upon  certain  groups  of  muscles  for  a 
long  period  of  time  at  his  trade  of  cigar  maker.  Compensation 
was  awarded  for  the  incapacity  for  work  resulting  thereby. 

Employee  unable  to  perform  Work  provided.  —  The  employee, 
in  KruUa  v.  Casualty  Company  of  America,  was  furnished 
certain  employment  which  he  was  unable  to  perform,  and  was 
thereafter  unable  to  obtain  any  employment  which  he  could- 
perform,  because  of  the  incapacity  due  to  the  injury.  Held, 
that  he  was  entitled  to  compensation  on  account  of  total  in- 
capacity. 

Unreasonable  Refusal  Jo  perform  Work  offered.  —  The  em- 
ployee, on  several  occasions,  refused  to  attempt  to  perform  work 
oifered  him  by  the  insurer,  and  it  was  held,  on  the  evidence, 
in  Asdoorian  v.  Massachusetts  Employees  Insurance  Associa- 
tion,^ that  his  refusal  to  accept  such  employment  was  un- 
reasonable. 

Incapacity  for  Work  due  to  Unreasonableness  of  Employee 
in  refusing  to  permit  of  Performance  of  Operation.  —  The  em- 
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ployee,  in  Nicotero  v.  Globe  Indemnity  Company,^  refused  to 
permit  the  performance  of  an  operation  for  the  removal  of  the 
affected  eye,  and  it  was  held  that  such  refusal  was  unreasonable, 
and  that  all  incapacity  for  work  was  due  to  his  unreasonableness 
and  not  to  the  injury. 

One-eyed  Employee  loses  Vision  in  Other  Eye.  —  The  employee, 
in  Morrison  v.  Fidelity  and  Casualty  Company  of  New  York, 
received  a  personal  injury  which  destroyed  the  vision  in  his  left 
eye,  the  vision  in  right  eye  having  been  destroyed  previously 
by  reason  of  a  cataract.  Held,  that  he  was  totally  incapacitated 
for  work  because  of  the  injury. 

Employee  having  no  Useful  Vision  in  Injured  Eye  not  erir 
tided  to  Additional  Compensation.  —  The  employee,  in  Eldredge 
V.  Employers'  Liability  Assurance  Corporation,  Ltd.,  did  not 
have  useful  vision  in  the  injured  eye  at  the  time  of  the 
occurrence  of  the  injury.  The  accident  destroyed  any  possi- 
bility of  restoring  sight  to  this  eye.  Held,  that  no  additional 
compensation  was  due  on  account  of  the  specific  injury  re- 
ceived. 

Employee  receives  Personal  Injury  by  Reason  of  Assault  by 
Irate  Customer.  —  The  employee,  in  the  case  of  O'Connor  v. 
London  Guarantee  and  Accident  Company,  Ltd.,  had  been 
instructed  not  to  deliver  merchandise  to  a  certain  customer 
because  of  his  delinquency  in  paying  his  debts.  This  customer, 
having  paid  his  bill,  received  the  goods  which  he  had  ordered 
and  had  occasion  to  pass  the  employee.  The  customer  called 
the  employee  a  name  and  struck  at  him  as  he  passed.  The 
employee  parried  the  blow,  and  the  customer  laid  hands  on 
him,  the  former  resisting,  with  the  result  that  he  received  a 
personal  injury  which  caused  him  to  be  totally  incapacitated 
for  work.  Held,  that  the  injury  arose  out  of  and  in  the  course 
of  his  employment,  on  the  ground  that  the  risk  of  assault  by 
an  irate  customer,  to  whom  credit  had  been  refused,  was  a 
peril  involved  in  his  contract  of  service. 

Fatal  Injury  arises  out  of  Quarrel  predpUated  by  Deceased 
Employee.  —  It  was  held  in  the  case  of  Malloy  v.  Fidelity  and 
Casualty  Company  of  New  York  that  a  fatal  personal  injury, 
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arising  out  of  a  quarrel  which  was  precipitated  by  the  deceased 
employee,  was  not  covered  by  the  statute. 

Dependent  Daughter  physically  incapacitated  for  Earning.  — 
The  claimant,  the  daughter  of  the  deceased  employee,  in  the 
case  of  Carter  v.  Travelers  Insurance  Company,^  lived  with 
her  mother,  who  was  separated  from  her  father,  and  all  her 
smpport  came  from  her  father.  She  was  in  poor  health  and  was 
physically  incapacitated  for  earning.  Held,  that  she  was  to- 
tally dependent  upon  the  employee  for  support. 

Father  totally  Dependent  despite  Fa4!t  that  he  assisted  in  conn 
ducting  Unprofitable  Business.  —  The  employee  contributed  all 
of  his  earnings  to  his  mother,  who  was  the  custodian  of  said 
earnings  for  the  benefit  of  the  family.  The  father,  an  invalid, 
assisted  in  conducting  an  unprofitable  store,  and  it  was  held,  in 
De  Pasquale  v.  Employers'  Liability  Assurance  Corporation, 
Ltd.,  that  he  was  wholly  dependent  upon  the  earnings  of  the 
deceased  employee  for  support. 

Partial  Dependent  receives  Entire  Earnings  of  Employee,  —  It 
was  held,  in  Devaney  t.  American  Mutual  Liability  Insurance 
Company,  that  the  partial  dependent  who  received  all  the 
earnings  of  the  employee  was  entitled  to  full  compensation. 

Traveling  Salesman  receives  Injury  while  on  Way  Home.  — 
A  traveling  salesman  intended  to  meet  a  customer  at  a  certain 
place,  but  while  en  route  changed  his  mind  and  decided  to  go 
home.  He  received  an  injury  while  on  the  way  home,  after 
having  passed  the  point  at  which  he  expected  to  meet  his 
customer.  Held,  in  Muir  v.  Ocean  Accident  and  Guarantee 
Corporation,  Ltd.,  that  he  was  not  entitled  to  compensation. 

Inference  of  Fact  dravm  by  Committee.  —  The  evidence  shows 
that  it  was  the  custom  of  the  employee  to  warn  the  stablemen 
of  the  arrival  of  each  team  by  ringing  a  bell,  and  it  was  often 
his  habit  to  look  out  of  the  window  to  notice  whether  the  team 
had  been  admitted.  The  body  of  the  employee  was  found 
underneath  the  window  from  which  the  employee  looked  to 
note  the  arrival  and  admission  of  the  teams,  and  it  was  held 
by  the  committee  of  arbitration,  in  the  case  of  O'Brien  v. 
Casualty  Company  of  America,  that  the  injury  arose  out  of 
and  in  the  course  of  the  employment. 
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Evidence  leaves  Cause  of  Death  of  Employee  in  Doubt  —  The 
evidence,  in  the  case  of  Murphy  v.  Employers'  Liability  Assur- 
ance Corporation,  Ltd.,^  left  the  matter  of  the  cause  of  death 
in  doubt,  and  the  Board  held  that  the  widow  of  the  employee 
was  not  entitled  to  compensation. 

Board  has  Authority  to  review  and  cancel  Agreement  in  Regard 
to  Compensation.  —  In  the  case  of  Gertz  v.  Royal  Indemnity 
Company  the  Board  ruled  that  it  had  authority  to  review  an 
agreement  previously  approved,  and  cancelled  same  in  view  of 
the  evidence,  which  showed  that  it  was  based  on  the  erroneous 
assumption  that  the  employee's  loss  of  vision  was  due  to  a 
personal  injury  arising  out  of  and  in  the  course  of  the  employ- 
ment. 

Signing  of  Settlement  Receipt  does  not  bar  Proceedings  by  Em- 
ployee to  determine  Right  to  Reimbursement  on  Account  of  Ex- 
penditure for  Medical  Services.  —  The  insurer  objected  to  the 
taking  of  jurisdiction  by  a  committee  of  arbitration  in  the  case 
of  Ducy  V.  American  Mutual  Liability  Insurance  Company, 
claiming  that  the  signing  of  a  settlement  receipt  by  him  acted 
as  a  bar  to  proceedings  to  determine  his  right  to  obtain  pay- 
ment of  the  amount  expended  for  medical  services  under  the 
statute.  The  committee  ruled  that  it  had  jurisdiction,  and 
awarded  the  employee  the  sum  of  $18  to  cover  his  expenditure 
for  medical  services  under  the  statute. 

Insurer  questions  Right  to  reopen  Ca^e  after  Approval  of 
Settlement  Receipt.  —  It  was  held,  in  Jones  v.  Fidelity  and  De- 
posit Company  of  Maryland,^  that  the  right  of  an  employee  to 
further  compensation  was  not  barred  by  the  signing  of  a 
settlement  receipt,  if  there  was  evidence  of  a  recurrence  of 
incapacity  for  work  by  reason  of  the  injury. 

Deputy  Surveyor  of  Lumber  is  a  Public  Official  and  not  an 
Employee.  —  A  committee  of  arbitration  held,  in  Emerson  v. 
Massachusetts  Employees  Insurance  Association,  that  a  deputy 
surveyor  of  lumber,  appointed  by  the  surveyor-general,  whose 
duties  were  fixed  by  statute  and  whose  salary  was  fixed  by 
law,  was  not  an  "employee"  under  the  Workmen's  Com- 
pensation Act. 
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Ftdl  Reports  follow.  —  Full  reports  of  all  the  cases  referred  to 
in  this  introduction,  as  well  as  the  reports  of  many  other  inter- 
esting cases,  will  be  found  in  the  pages  which  follow. 

INDUSTRIAL  ACCIDENT  BOARD. 

James  B.  Carroll,  Chairman. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweenet. 
Joseph  A.  Parks. 

Robert  E.  Grandfield,  Secretary. 


Industmal  Accident  Board. 


REPORTS  OF  CASES  UNDER  THE  WORKMEN'S  COM- 
PENSATION ACT,  JULY  1,  1913,  TO 
JUNE  30,  1914,  INCLUSIVE. 


Case  No.  9. 

Arthur  Howard,  Employee. 

Edison  Electric  Illuminating  Company,  Employer. 

Massachusetts  Employees  Insuiiance  Association,  Insurer. 

Employment  not  Casual.  Employee  who  was  engaged 
TO  TRIM  Trees  for  Electric  Light  Company  ordered 
BY  Foreman  to  trim  a  Tree  on  Church  Property. 
Insurer  claims  this  is  Casual  Employment  and  not 
IN  THE  Usual  Course  of  the  Business  of  the  Sub- 
scriber. Supreme  Judicial  Court  holds  that  it  was 
No  Part  of  the  Duty  of  the  Employee  to  inquire 
INTO  THE  Right  of  his  Employer  to  trim  Any  Partic- 
ular Tree.    Compensation  awarded. 

The  insurer  claimed  that  the  employee  was  not  entitled  to  compensation  because  he 
received  his  injury  while  *'  trimming"  a  tree  on  church  property,  alleging  that 
this  work  was  ** casual"  and  not  in  the  usual  course  of  the  business  of  the  sub- 
scriber. The  evidence  showed  that  the  workman  was  engaged  by  a  represent- 
ative of  the  subscriber  and  directed  to  perform  such  work  as  the  foreman  re- 
quired. The  foreman,  who  also  was  the  tree  warden  of  tne  town  of  Stoughton, 
ordered  the  employee  to  "trim"  the  tree  upon  which  the  injury  occurred. 

HMt  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Deeision.  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 
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Report  of  Committee  of  ArUtration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Arthur  Howard 
V.  Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  9  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  Arthur  L.  Holmes 
of  Stoughton,  representing  the  employee,  and  R.  G.  Whelden 
of  Whitman,  representing  the  insurer,  heard  the  parties  at  the 
Selectmen's  Room,  Town  Hall,  Stoughton,  Mass.,  Monday, 
Oct.  6,  1913,  at  1  P.M. 

The  question  was,  In  whose  employ  was  the  injured  em- 
ployee, Arthur  Howard,  at  the  time  he  met  with  the  accident 
on  Aug.  1,  1912?  It  was  agreed  that  his  average  weekly  wages 
were  $12. 

Arthur  Howard,  the  injured  man,  testified  that  he  was  hired 
by  Mr.  Mattau  to  work  under  William  Kennedy,  as  foreman, 
and  to  clip  off  dead  overhanging  limbs  of  trees  in  the  town  of 
Stoughton;  that  when  Mr.  Mattau  introduced  him  to  Mr. 
Kennedy  he  said,  "You  go  with  this  man  and  do  what  he  says;" 
that  while  following  out  these  instructions,  on  Aug.  1,  1912, 
while  up  a  tree  cutting  off  dead  limbs,  he  sawed  off  one  limb 
and  went  to  reach  for  another,  when  Kennedy  said,  "Don't 
cut  that  one;  leave  it,"  and  he  started  to  come  down.  He 
stated,  "And  that's  about  all  I  know  about  it."  He  further 
testified  that  he  had  had  no  dealings  with  the  town  of  Stoughton 
in  regard  to  his  work  whatever;  that  he  always  got  his  wages 
from  the  Edison  Electric  Company;  and  that  he  considered 
that  the  company  was  his  employer. 

Edward  C.  Mattau,  superintendent  of  the  Gas  and  Electric 
Company  of  Stoughton,  testified  that  Mr.  Howard  went  to 
work  on  July  22,  1912,  for  him.  On  the  morning  of  August  1, 
when  Mr.  Kennedy  was  going  to  work,  referring  to  the  trees  he 
wished  to  have  trimmed,  Mr.  Kennedy  said,  "When  I  am 
trimming  around  the  church,  there  is  a  dead  limb  in  front  I 
would  like  to  take  off."     Mr.  Mattau  replied  that  he  could 
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take  it  off.  Mr.  Kennedy  was  to  supervise  the  trimming  of  the 
trees  and  also  act  as  foreman  of  the  gang  of  workers;  this  he 
was  not  doing  for  the  town  of  Stoughton,  but  for  the  Edison 
Electric  Illuminating  Company.  Whenever  trees  were  to  be 
trimmed  they  hired  Mr.  Kennedy  to  act  as  foreman  and  to  see 
that  the  work  was  done  properly. 

Walter  A.  Forbush,  superintendent  of  the  distribution  for 
the  Edison  Electric  Illuminating  Company,  testified  that  he 
considered  Mr.  Howard  an  employee  of  the  Edison  Company  at 
the  time  he  met  with  the  accident;  that  Kennedy  was  Mr. 
Howard's  foreman,  and  in  obeying  his  orders  he  was  obeying 
the  rules  of  the  Edison  Electric  Illuminating  Company. 

William  P.  Kennedy,  tree  warden  for  the  town  of  Stoughton 
for  the  last  twelve  years,  testified  that  he  had  supervised  the 
work  of  the  Edison  Electric  Illuminating  Company  off  and  on 
for  four  or  five  years.  During  the  latter  part  of  July  and  the 
first  of  August,  1912,  he  supervised  the  trimming  of  certain 
trees  for  the  Edison  Company,  and  Mr.  Howard  was  with  him 
at  the  time.  He  told  Mr.  Mattau  that  there  was  a  tree  in 
front  of  the  church  that  needed  some  trimming,  and  that  he 
ordered  Howard  to  cut  that  limb  off  in  his  capacity  as  an  em- 
ployee of  the  Edison  Company;  that  he  considered  it  within 
his  power  to  take  an  employee  of  the  Edison  Company  to  trim 
trees  around  the  town  if  he  had  permission  from  the  company. 
He  further  testified  that  Howard  was  paid  by  the  Edison  Com- 
pany, and  that  Howard  considered  him,  Kennedy,  his  foreman 
in  the  trimming  of  the  trees. 

James  F.  Barry,  a  fellow  employee  of  Howard,  working  with 
him  on  the  morning  of  the  accident,  testified  that  he  heard  Mr. 
Kennedy  say,  "There  are  a  couple  of  limbs  on  that  tree  that 
have  to  come  off."  He  saw  Howard  sawing  off  one  limb  and 
start  to  reach  for  the  other.  The  bark  of  the  tree  was  slippery 
and  he  fell. 

Counsel  for  the  insurer  argued  that,  inasmuch  as  the  said 
employee  was  at  the  particular  moment  of  the  injury  engaged 
in  lopping  off  a  dead  limb  in  front  of  the  church,  he  was  not 
in  the  employment  of  the  subscriber,  the  Edison  Electric  Il- 
luminating Company,  but  in  the  employment  of  the  town  of 
Stoughton,  William  P.  Kennedy,  foreman  for  said  subscriber, 
being  also  the  tree  warden  of  the  said  town  of  Stoughton. 
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The  committee  of  arbitration  finds  that  there  is  no  merit 
to  this  claim,  the  employee,  the  said  Arthur  Howard,  being 
employed  by  the  said  subscriber  and  under  the  control  and 
direction  of  a  person  exercising  superintendence,  and  that 
while  carrying  out  the  instructions  of  his  foreman,  the  said 
William  P.  Kennedy,  he  was  in  the  employ  of  the  said  sub- 
scriber, the  said  foreman  having  authority  from  the  proper 
official  for  the  performance  of  the  particular  work  subsequent 
to  the  accomplishment  of  which  the  employee  received  the 
injury. 

The  committee  of  arbitration,  therefore,  finds  on  the  evi- 
dence that  Arthur  Howard  received  an  injury  arising  out  of 
and  in  the  course  of  his  employment  on  Aug.  1,  1912;  that 
at  the  time  of  the  injury  he  was  an  employee  of  the  Edison 
Electric  Illuminating  Company,  insured  by  the  Massachusetts 
Employees  Insurance  Association;  and  that  he  is,  therefore, 
entitled  to  reasonable  medical  and  surgical  attendance  from 
August  1,  the  date  of  the  injury,  up  to  and  including  August 
14;  and  to  compensation  from  Aug.  15,  1912,  to  Oct.  6,  1913, 
that  is,  for  fifty-nine  and  five-sevenths  weeks,  at  the  rate  of 
$6  per  week,  being  half  his  average  weekly  wage,  amounting  to 
$358.29,  said  compensation  to  be  continued  during  his  in- 
capacity for  work  in  accordance  with  the  provisions  of  the  act. 

Joseph  A.  Parks. 
Arthur  L.  Holmes. 
Richard  G.  Whelden. 

Findings   and   Decision   of  the   Industrial  Accident   Board   on 

Statement  of  Agreed  Facts. 

This  case  came  before  the  Industrial  Accident  Board  on 
Thursday  afternoon,  April  2,  1914,  in  accordance  with  the 
following  decree  from  the  Superior  Court  remanding  the  case 
"for  such  amendment  as  the  parties  desire:"  — 
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THE  COMMONWEALTH  OF  MASSACHUSETTS. 

Suffolk,  es.  Sufbrior  Court. 

No.  76636. 

Arthur  Howard,  Employee, 

Edison  Electric  iLLUMiNATiNa  Company,  Employer. 

Massachusetts  Employees  Insurance  Association,  Instarer. 

I  hereby  certify  that  the  above  entided  pioceedmg  was  entered  in  this 
court  by  the  insurer  on  the  third  day  of  December,  A.D.  1013;  that  there- 
after, on  said  day,  the  following  decree  was  entered  by  the  court:  — 

Dbcrbs. 

This  proceeding,  which  was  under  the  Workmen's  Compensation  Act,  so  called, 
being  chapter  761  of  the  Acts  of  the  year  1911,  as  amended,  to  enforce  a  decree  of 
the  Industrial  Accident  Board,  came  on  to  be  heard  and  was  presented  by  counsel; 
and  it  appearing  that  the  decision  of  said  Bocud  is  that  the  average  weekly  wages  of 
the  injured  employee  were  $12  a  week,  and  that  the  said  employee  is  entitled  to 
compensation  from  Aug.  16,  1912,  to  Oct.  6,  1913,  that  is,  for  a  period  of  fifty-nine 
and  five-sevenths  weeks,  at  the  rate  of  $6  per  week,  amounting  to  $368.29,  said 
compensation  to  be  continued  during  his  incapacity  for  work,  in  accordance  with 
the  provisions  of  the  act;  and  that  by  virtue  of  the  provisions  of  section  11  of  Part 
m.  of  chapter  761  of  the  Acts  of  the  year  1911  this  court  shall  enter  such  decree 
as  the  law  requires  on  the  facts  found  by  said  Board,  it  is  — 

Ordered,  adjudged  and  decreed,  that  the  said  Massachusetts  Employees  Insurance 
Association,  insurer,  pay  to  Arthur  Howard  compensation  at  the  rate  of  $6  per  week 
for  the  period  between  Aug.  16,  1912,  and  Oct.  6,  1913,  that  is,  for  fifty-nine  and 
five-sevenths  weeks,  amounting  to  $368.29,  said  compensation  to  be  continued 
during  his  incapacity  for  work  in  accordance  with  the  provisions  of  the  act. 

Dec.  3,  1913.  By  the  Court, 

C.  F.  J.  Henbt  E.  Bellbw, 

Aaeietanl  Clerk. 

I  further  certify  that  on  the  sixth  day  of  December,  A.D.  1913,  the 
insurer  filed  an  appeal  to  the  Supreme  Judicial  Court;  that  on  the  second 
day  of  March,  A.D.  1914,  the  following  rescript  was  received  from  the 
Supreme  Judicial  Court:  — 

Ordered,  that  the  clerk  of  said  court  in  said  county  make  the  foUowing  entry 
under  said  ease  in  the  docket  of  said  court,  via.,  appeal  discharged  and  case  remitted 
to  the  Superior  Court  for  such  amendment  as  the  parties  desire  to  make. 

I  further  certify  that  on  the  twentynsixth  day  of  March,  A.D.  1914, 
the  following  motion  was  filed  and  allowed  by  the  court:  — 

Motion  to  bbmand  Case. 

Now  comes  the  defendant  in  the  above  entitled  action  and  moves  that  the  above 
case,  which  was  remanded  by  the  Supreme  Judicial  Court  to  the  Superior  Court  for 
such  amendment  as  the  parties  desired  to  make,  be  remanded  by  this  court  to  the 
Industrial  Accident  Board. 

CURRIEB,    YOUNO  A   PlLI^BUBT, 

Attomeye  for  the  Defendant. 
We  request  that  the  above  motion  be  granted. 

Reading,  Patten  A  Mabden, 

Attameye  for  the  Plaintiff. 
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And  that  on  said  twenty-sixth  day  of  March  said  proceeding  was  re- 
manded to  the  Industrial  Accident  Board,  in  accordance  with  the  order 

of  court. 

Witness  my  hand  and  the  seal  of  said  Superior  Court,  at  Boston,  in 
said  county  and  Commonwealth,  this  thirty-first  day  of  March,  A.D. 
1914. 

(g^)  Edmund  S.  Phinney, 

Assisiant  Clerk. 

The  parties  submitted  the  following  statement  of  agreed 
facts  to  the  Board :  — 

THE  COMMONWEALTH  OF   MASSACHUSETTS. 
SuFPOLK,  88.  Industrial  Accident    Board. 

Arthur  Howard   v,  Massachusetts  Employees  Insurance  Associ- 
ation. 

Statement  of  Agreed  Facts. 

Arthur  Howard  of  Stoughton,  Mass.,  was  injured  on  Aug.  1,  1912. 
He  had  been  employed  since  July  22,  1912,  by  the  Edison  Electric  Illumi- 
nating Company  of  Brockton,  and  his  employment  was  as  a  tree  trinuner 
for  the  company.  The  foreman  of  this  work  for  the  Edison  Company 
was  William  P.  Kennedy.  On  the  morning  of  Aug.  1,  1912,  the  trees  on 
which  trimming  was  to  be  done  were  wet  because  of  a  heavy  rain  the 
night  before.  On  that  morning,  Howard  got  the  team  in  which  the  tree 
trimmers  went  around  to  their  work,  and  went  to  Kennedy's  house  and 
got  Kennedy.  While  they  were  waiting  to  begin  work  another  tree 
trimmer  employed  by  the  Edison  Company,  one  Osborne,  joined  them. 
Rain  then  began  again.  When  the  rain  had  ceased,  Kennedy,  Howard 
and  the  other  men  drove  off,  following  the  lines  of  the  Edison  Company 
and  inspecting  said  lines,  and  did  no  trinuning.  After  going  to  the  end  of 
the  line  they  came  back  to  the  comer  of  School  and  Canton  streets  in  the 
town  of  Stoughton.  Kennedy  then  said  that  there  were  some  dead  limbs 
upon  a  tree  located  inside  the  sidewalk,  on  the  lawn  of  the  Catholic 
Church.  There  were  no  wires  of  the  Edison  Company  through  the  tree, 
or  on  that  side  of  the  street.  Kennedy  told  the  men  to  climb  the  tree  and 
lop  off  those  dead  limbs.  One  of  the  men  took  a  ladder  belonging  to  the 
Edison  Company  and  placed  it  against  the  tree.  Howard,  with  two  of  the 
other  men,  ascended  ^e  tree.  While  they  were  engaged  in  the  work  of 
lopping  off  the  limbs  Howard  slipped  and  fell  from  the  tree,  and  was 
injured.    This  injury  totally  incapacitated  him  for  work. 

The  purpose  of  the  Edison  Company  in  employing  men  to  trim  trees 
was  to  keep  its  wires  clear.  The  Edison  Company  had  been  in  the  habit 
of  emplojdng  the  tree  warden  of  the  town  of  Stoughton  as  foreman  over 
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its  gang  of  tree  trimmers,  because  the  company  is  not  allowed  to  trim  any 
shade  trees  in  the  town  unless  the  tree  warden  be  there  to  supervise  such 
trimming.  The  company  is  obhged  to  do  this  trimming  at  least  once  a 
year  to  keep  its  wires  clear. 

The  tree  warden  of  the  town  of  Stoughton  is  elected.  Mr.  William  P. 
Kennedy  had  held  the  office  for  about  twelve  years.  From  two  to  five 
years  he  had  been  supervising  the  trimming  work  of  the  Edison  Company. 
While  supervising  this  work  Kennedy  was  an  employee  of  the  company, 
and  acted  as  the  foreman  in  charge  of  the  company's  men  who  were 
engaged  in  trimming  trees.  The  Edison  Company  paid  Kennedy  $3  per 
day.  The  Edison  Company  did  not  employ  Kennedy  as  tree  warden,  but 
they  did  employ  him  because  he  was  tree  warden.  Kennedy  did  not  hire 
or  discharge  the  men  who  worked  under  him,  but  supervised  the  work, 
saw  that  it  was  done  properly  and  to  his  satisfaction,  and  the  Edison 
Company  looked  to  him  to  see  that  the  men  were  kept  working.  Kennedy 
reported  to  Mattau,  the  company's  superintendent,  any  man  who  was  not 
satisfactory. 

Howard  had  worked  for  Kennedy  off  and  on  for  three  or  four  years,  in 
Kennedy's  official  capacity  as  tree  warden.  Kennedy  introduced  Howard 
to  Mattau,  the  local  superintendent  of  the  company,  as  a  good  man  who 
had  worked  for  him  several  years,  off  and  on.  On  July  22,  Mattau,  acting 
on  behalf  of  the  company,  engaged  Howard  to  work  for  the  Edison  Com- 
pany. At  that  time  Mr.  Mattau  told  Howard  to  go  with  Kennedy  and 
do  what  he  (Kennedy)  told  him  to  do. 

Howard  was  hired  by  Mr.  Mattau,  acting  for  the  Edison  Company, 
could  have  been  discharged  by  him,  and  received  his  pay  from  the  com- 
pany. Neither  Kennedy  nor  Howard  was  paid,  or  expected  to  be  paid, 
by  the  town  of  Stoughton  for  the  work  they  were  doing  on  the  day  of 
the  accident. 

Kennedy's  duty,  while  engaged  in  the  work  of  the  Edison  Company, 
was  to  trim  trees  through  which  their  wires  ran.  Howard's  duty,  while 
engaged  on  the  work  of  the  Edison  Company,  was  to  obey  Kennedy's 
orders. 

While  Kennedy  was  engaged  in  trimming  the  tree  on  the  lawn  of  the 
church  where  Howard  was  injured,  he  was  not  doing  it  for  the  benefit  of 
the  Edison  Comptany,  but  because  he  thought  the  dead  limbs  were  dan- 
gerous. A  day  or  two  before  the  accident  Kennedy  had  told  Mr.  Mattau, 
the  company's  superintendent,  that  there  were  one  or  two  dead  limbs  on 
a  tree  near  the  church  which  he  would  like  to  have  cut  off  when  the  men 
got  around  there.  Mr.  Mattau  said,  ''Go  ahead  and  do  it."  The  tree 
referred  to  was  the  tree  from  which  Howard  fell,  and  the  limbs  were  those 
which  he  was  removing  when  he  fell.  Mr.  Mattau  testified  that  he  gave 
this  permission  with  the  backing  of  the  company,  as  superintendent.  Mr. 
Kennedy  testified  that  when  he  ordered  the  men  to  go  up  the  tree  he  gave 
the  order  as  an  employee  of  the  Edison  Company.  He  further  testified 
that  he  did  not  think  he  gave  orders  to  Howard  in  particular,  as  dis- 
tinguished from  the  other  men,  to  go  up  the  tree,  but  that  he  did  not 
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remember.  Howard  testified  that  Kemiedy  gave  the  order  to  trim  the 
tree  to  the  whole  gang  of  tree  trimmers,  and  that  he  believed  that  he  had 
to  obey  Kennedy's  orders  or  "get  through/'  Howard  further  testified 
that  Kennedy  said  to  him,  "You  take  one  side  of  the  trees,  and  I'll  take  the 
other." 

Howard's  average  weekly  wages  were  $12. 

The  Edison  Electric  Illuminating  Company  of  Brockton  is  insured 
against  its  liability  under  the  Workingmen's  Compensation  Act  with  the 
defendant  Massachusetts  Employees  Insurance  Association. 

Reading,  Patten  <&  Marden, 

for  the  Plaintiff, 
Currier,  Youxo  &  Pillbbuet, 
AUomeya  for  Defendant. 

The  Industrial  Accident  Board  finds  the  facts  as  set  forth  in 
the  statement  of  agreed  facts.  It  further  finds  that  said 
Arthur  Howard  received  an  injury  arising  out  of  and  in  the 
course  of  his  employment  on  Aug.  1,  1912;  that  at  the  time  of 
the  injury  he  was  an  employee  of  the  Edison  Electric  Illumi- 
nating Company,  insured  by  the  Massachusetts  Employees 
Insurance  Association;  and  that  he  is  therefore  entitled  to 
reasonable  medical  and  surgical  attendance  from  August  1,  the 
date  of  the  injury,  up  to  and  including  August  14;  and  to 
compensation  from  Aug.  15,  1912,  to  April  2,  1914,  that  is,  for 
eighty-five  weeks,  at  the  rate  of  $6  per  week,  being  half  his 
average  weekly  wages,  amounting  to  $510,  said  compensation 
to  be  continued  during  his  incapacity  for  work  in  accordance 
with  the  provisions  of  the  act. 

Said  findings  are  made  in  place  of  and  in  substitution  for 
those  previously  made  in  this  case. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw^.  F.  McSweeney. 
Joseph  A.  Parks. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 
Hammond,  J.  Upon  the  statement  of  agreed  facts  the  In- 
dustrial Accident  Board  might  have  found  that  Howard  re- 
ceived his  injury  while  engaged  in  trimming  a  tree;  that  in 
this  trimming  he  was  acting  under  the  order  of  Kennedy ;  that 
Kennedy  in  giving  the  order  was  acting  under  the  order  of 
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Mattau^  the  superintendent  of  the  electric  company ;  that  Mat- 
tau  was  acting  as  such  superintendent  in  giving  the  order, 
''  with  the  backing  of  the  company/'  or,  in  other  words,  that 
at  the  time  Howard  received  his  injury  he  was  acting  in  obedi- 
ence to  the  order  of  the  electric  company  given  to  him  through 
Mattau  and  Kennedy,  its  duly  authorized  officers  or  agents; 
that  the  town  of  Stoughton  was  in  no  way  engaged  in  this  work ; 
that  there  was  no  'Mending''  of  Howard  to  the  town  by  the 
company;  and  that  Howard  when  hurt  was  doing  work  as  an 
employee  of  the  company  and  that  he  so  supposed. 

The  insurer  contends  that  even  if  Howard  was  acting  as  an 
employee  of  the  company,  still  the  business  of  trimming  this 
tree  was  casual  and  not  in  the  usual  line  of  his  work.  In  sup- 
port of  this  it  is  urged  that  he  was  employed  as  a  tree  trimmer 
of  the  company ;  that  the  purpose  of  the  company  in  employing 
men  to  trim  trees  '^  was  to  keep  its  wires  dear ;  "  and  that  the 
company  had  no  interest  in  trimming  trees  except  those  through 
which  its  wires  were  run. 

By  St.  1911,  c.  751,  Part  V.,  §  2,  the  statute  under  which 
this  suit  is  brought,  the  word  '^  employee  "  is  defined  to  '^  in- 
clude every  person  in  the  service  of  another  under  any  contract 
of  hire,  express  or  implied,  oral  or  written,  except  one  whose 
employment  is  but  casual,  or  is  not  in  the  usual  course  of  the 
trade,  business,  profession  or  occupation  of  his  employer."  In 
the  present  case  Howard  was  employed  to  trim  trees,  and  was 
to  receive  his  orders  from  the  company  through  Kennedy.  It 
was  no  part  of  his  business  to  inquire  into  the  right  of  the 
company  to  trim  any  particular  tree.  He  was  to  receive  his 
orders  from  Kennedy  and  to  obey  them.  At  the  time  he  was 
hurt  he  was  doing  what  he  had  been  hired  to  do.  The  work 
was  not  casual. 

"Not  was  it  outside  the  '^  usual  course  of  the  trade,  business, 
profession  or  occupation"  of  the  company.  These  words  in 
the  statute  must  be  construed  reasonably,  and  we  are  of  opinion 
that  they  should  be  held  inapplicable  to  a  case  like  this,  where 
the  employee  is  engaged  in  the  business  for  which  he  was  hired 
and  has  no  reason  to  think  there  is  any  change  in  the  business, 
and  where  there  is  no  change  of  employer. 

Decree  afjfirmed. 
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Cabm  No.  31. 

Annie  M.  Forsell,  Administratrix  of  the  Estate  of  Alvin 

R.  Nelson,  Employee. 
Bay  State  Street  Railway  Company,  Employer. 
Massachusetts    Employees    Insurance    Association,    Iht 

surer. 

Supreme  Judicial  Court  decides  that  Dependency  of 
Widow,  Living  apart  from  her  Husband  at  the  Time 
OF  THE  Injury,  should  be  determined  as  a  Question 
OF  Fact. 

The  sole  question  at  issue  in  this  case  was  whether  the  widow  of  the  employee  was 
entitled  to  compensation  as  a  dependent.  She  and  her  husband  had  not  lived 
together  since  July,  1911,  the  injury  occurring  July  1,  1912.  The  evidence 
indicated  that  there  had  been  a  quarrel;  that  she  left  him;  that  he  came  and 
asked  her  to  return ;  that  he  had  given  her  money  when  she  left  for  Nova  Scotia, 
telling  her  he  would  support  her  and  the  child;  that  he  was  planning  to  return 
to  Nova  Scotia  in  September,  and  that  there  had  never  been  any  talk  of  le^^al 
separation  or  divorce. 

HM,  that  the  widow  was  wholly  dependent  upon  him  and  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  afl&rms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Court  reverses  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  'the  claim  of  Annie  M.  Forsell, 
administratrix,  v.  Massachusetts  Employees  Insurance  Associa- 
tion, this  being  case  No.  31  on  the  files  of  the  Industrial  Acci- 
dent Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Charles  H. 
Bowen,  representing  the  insurer,  and  John  B.  Holt,  Esq.,  rep- 
resenting the  employee,  being  duly  sworn,  heard  the  parties  and 
their  witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
Board,  Pemberton  Building,  Boston,  Mass.,  Wednesday,  Jan. 
22,  1913,  at  10  a.m. 

It  appears  from  the  evidence  that  Alvin  R.  Nelson,  age 
twenty-six,  58  Myrtle  Street,  Somerville,  was  employed  by  the 
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Bay  State  Street  Railway  Company  as  a  conductor  of  an  elec- 
tric car  at  Revere,  Mass.;  that  on  Monday,  the  first  day  of 
July,  1912,  at  10.05  p.m.,  he  received  injuries  to  his  head  from 
getting  off  his  car,  going  around  the  rear  end  of  it,  and  stepping 
in  front  of  a  moving  car  on  the  opposite  track.  He  was  thrown 
to  the  street,  picked  up  unconscious,  and  died  on  his  way  to 
the  Frost  Hospital  at  Chelsea,  Mass.  We  find  on  the  evidence 
submitted  that  his  average  weekly  wages  were  $15.75,  and  that 
his  injury  arose  out  of  and  in  the  course  of  his  employment. 
The  above-named  Annie  M.  Forsell  has  been  duly  appointed 
administratrix  of  the  estate  of  the  deceased. 

The  question  raised  by  the  insurance  company  is  that  of  de- 
pendency. Nelson  was  a  married  man,  with  a  child  about 
three  years  of  age,  living  with  her  mother  in  Nova  Scotia,  and 
the  insurance  company  raised  the  issue  that  the  latter  was  not 
living  with  her  husband  at  the  time  of  his  death  nor  supported 
by  him,  and  that  she  was  not  entitled  to  be  considered  a  de- 
pendent, as  defined  in  clause  (a)  of  section  7,  Part  H. 

We  find  on  the  evidence  submitted  that  Mrs.  Alice  E.  Nelson 
was  the  widow  of  the  deceased.  They  were  married  Dec.  25, 
1907.  She  was  twenty-one  years  of  age  at  that  time,  and  her 
husband  was  the  same  age.  They  lived  immediately  after  their 
marriage  in  Truro,  N.  S.,  for  about  six  months,  when  Mr. 
Nelson  decided  to  come  to  Boston,  and  she  went  home  to  East 
Rawdon  about  May  24,  1908.  There  was  no  quarrel  or  diflB- 
culty  of  any  kind  at  that  time.  He  gave  her  about  $20  before 
he  went  away. 

He  remained  in  Boston  about  six  months,  and  then  she  came 
to  Boston  and  joined  him  in  October,  1908.  He  had  worked  at 
several  jobs  until  after  she  came  to  Boston,  and  he  did  not  send 
her  any  money  during  that  time,  nor  did  he  contribute  to  her 
support  in  any  way.  They  stayed  there  until  the  following 
May,  when  he  insisted  on  going  to  Chicago  with  a  friend. 
The  wife  remonstrated,  but  in  vain,  and  when  he  went  to 
Chicago  she  returned  home  to  her  parents.  He  joined  her 
again  at  East  Mountain,  N.  S.,  in  September.  He  did  not  send 
her  any  money  while  he  was  away  this  time,  but  he  did  give 
her  about  $25  before  he  went  away. 

In  September  he  took  a  farm  at  Manganese  Mines,  about 
75  miles  from  her  home  in  Nova  Scotia,  and  they  lived  there 
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about  two  years.  It  was  a  small  farm  with  the  usual  stock. 
The  little  girl  was  born  Aug.  3,  1910,  while  they  were  living  at 
the  farm.  Her  health  was  somewhat  poor  after  the  child  was 
born.  She  had  been  accustomed  to  help  her  husband  with  the 
farm  work.  He  had  not  previously  been  familiar  with  farm 
work,  and  did  not  like  it  very  well.  They  had  discussions  from 
time  to  time  about  the  work  and  they  did  not  agree  about  the 
treatment  of  the  stock.  She  thought  he  was  ''too  rough" 
about  the  stock,  and  he  got  dissatisfied,  thinking  she  might  do 
more  work  than  she  did  in  the  matter  of  farm  chores.  This  was 
after  the  child  was  born,  and  she  did  not  feel  able  to  do  such 
work. 

On  July  4,  1911,  he  ordered  her  to  feed  the  calves  and  she 
refused  to  do  so.  He  said  that  if  she  would  not  do  it  he  would 
get  somebody  else  to  do  it,  and  she  said  that  he  could;  and 
then  he  told  her  that  she  could  take  her  clothes  and  go  if  she 
would  not  do  so.  There  was  no  further  talk.  About  an  hour 
or  so  afterwards  she  took  her  baby  and  her  clothes  and  went  to 
her  sister^s  at  East  Mountain.  A  few  days  after  that  he  came 
to  her  and  wanted  her  to  come  back  to  him,  but  said  that  he 
was  not  going  to  stay  there;  that  he  was  coming  to  Boston, 
because  he  wished  to  get  out  of  the  scandal  and  talk  in  that 
vicinity  growing  out  of  his  treat  nent  of  the  stock  and  their 
separation,  and  that  he  intended  to  come  to  Boston.  She  said 
in  her  testimony,  given  before  the  committee  in  Boston,  ''I 
told  him  I  would  rather  not  come  to  Boston,  as  I  did  not  like 
living  up  here."  He  left  her,  and  again  in  three  or  four  days 
afterwards  went  to  see  her,  and  wanted  to  know  if  she  were 
coming  to  Boston  with  him.  She  said  she  thought  it  would  be 
better  for  the  child's  health  for  her  to  stay  in  Nova  Scotia,  and 
she  urged  him  to  stay  there  with  her.  There  was  no  further 
argument  and  he  said  he  agreed  to  her  staying  there,  and  gave 
her  about  $35  or  $37  at  that  time,  telling  her  that  if  she  would 
stay  with  the  little  girl  he  woidd  support  them.  There  was  no 
talk  of  separation.  He  said  he  would  come  back  again,  but  did 
not  say  when.  It  appears  from  the  evidence  that  he  was 
planning  to  return  to  Nova  Scotia  some  time  in  September,  and 
that  his  wife  had  sent  him  a  picture  of  the  child  in  June,  just 
before  he  was  killed,  because  she  heard  that  he  wanted  it. 
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She  lived  with  her  sister  and  took  care  of  the  little  girl  up  to 
January,  when  she  went  to  work  at  Stansfield's  in  Truro,  where 
she  boarded.  She  went  every  Saturday  night  and  often  during 
the  week  to  see  her  baby,  who  was  at  her  sister's.  There  was 
no  communication  between  herself  and  husband,  nor  had  there 
been  much  letter  writing  exchanged  between  them  during  the 
other  times  when  they  had  been  separated,  although  they  had 
occasionally  written.  She  earned  money  enough  to  support 
herself  and  her  child.  Although  the  sister  fed  and  cared  for 
the  child,  the  mother  bought  its  clothes  and  looked  after  it 
when  she  could  possibly  be  where  the  child  was. 

There  was  no  direct  evidence  to  show  that  either  party  con- 
sidered that  the  family  relation  had  been  broken;  there  had 
never  been  any  talk  of  divorce  or  legal  separation,  nor  was  it 
apparently  in  the  minds  of  either  that  this  separation  differed 
materially  from  previous  separations;  that  he  was  in  the  habit 
of  leaving  his  wife  and  going  away  from  her  to  work,  giving 
her  small  sums  of  money  on  his  departure,  and  failing  to  send 
her  any  while  he  was  away,  although  it  was  testified  that  on 
one  occasion  when  she  wrote  for  money  she  did  receive  it  from 
him.  They  parted  good  friends,  and  he  left  her  a  larger  sum 
the  last  time  than  he  had  ever  given  her  before. 

Therefore  the  committee  finds,  upon  all  the  evidence  in  the 
case,  that  the  injury  which  caused  Nelson's  death  arose  out  of 
and  in  the  course  of  his  employment,  and  that  his  widow,  Alice 
E.  Nelson  of  Truro,  in  the  county  of  Colchester,  N.  S.,  was 
wholly  dependent  upon  his  earnings  at  the  time  of  the  injury, 
being  conclusively  presumed  to  be  so  under  clause  (o)  of  section 
7,  Part  II.,  chapter  751,  Acts  of  1911,  as  amended  by  chapters 
571  and  172,  Acts  of  1912;  and  that  there  is  due  her  from  said 
insurance  company  the  sum  of  97.88  per  week  as  compensation 
for  the  period  of  three  hundred  weeks,  commencing  July  1, 
1912,  the  date  of  the  injury. 

Dudley  M.  Holman. 
John  B.  Holt. 
Charles  H.  Bowen. 
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Findings   and   Decision   of  the    Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  hearing  room,  Pemberton 
Building,  Boston,  Mass.,  Tuesday,  May  20,  1913,  at  11  a.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 

The  Board  further  finds  that  the  employee,  the  said  Alvin 
R.  Nelson,  and  the  widow,  Alice  E.  Nelson,  were  married  on 
Dec.  25,  1907,  living  together  happily  during  the  six  months 
immediately  following  their  marriage,  and  that  on  or  about 
May  24,  1908,  he  left  Nova  Scotia  for  Boston  to  find  employ- 
ment. He  gave  his  wife  $20  at  the  time  of  his  departure,  and 
during  the  subsequent  six  months  did  not  send  her  any  money. 
His  wife  joined  him  in  Boston  in  October,  1908,  and  remained 
with  him  until  May,  1909,  when  he  left  for  Chicago  on  a  trip 
with  a  friend,  against  her  wish.  Her  husband  gave  her  $25 
just  before  his  departure.  She  returned  to  the  home  of  her 
parents  on  this,  as  well  as  on  the  occasion  of  his  previous  ab- 
sence. He  returned  in  September,  meanwhile  not  having  sent 
her  any  money,  and  bought  a  farm  at  Manganese  Mines,  N.  S., 
about  75  miles  from  the  home  of  her  parents  at  East  Mountain, 
N.  S.  The  little  girl  was  born  the  following  August.  Husband 
and  wife  had  differences  of  opinion  occasionally  concerning  .the 
treatment  of  the  stock  on  the  farm  and  the  work  which  each 
should  do.  There  was  a  feeling  on  his  part  that  she  should  do 
more  work,  and  on  her  part  that  she  was  unable  to  perform 
the  work  expected  on  account  of  her  condition  after  the  birth 
of  the  child.  Finally,  when  she  declined  to  feed  the  calves, 
he  told  her  she  could  take  her  clothes  and  go,  and  she  left  their 
home,  taking  her  baby,  going  to  the  home  of  her  sister  at  East 
Mountain.  This  was  in  July,  1911.  He  called  upon  her  sev- 
eral times,  asking  her  to  return,  saying  that  he  intended  to  go 
to  Boston  to  find  employment,  as  he  did  not  wish  to  remain  in 
Nova  Scotia  on  account  of  the  scandal  created  by  their  per- 
sonal troubles  and  his  treatment  of  the  stock.  She  did  not 
wish  to  live  in  Boston,  not  having  liked  living  there  previously, 
and  she  told  him  that  she  thought  it  best  for  the  child's  health 
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for  her  to  remain  in  Nova  Scotia,  and  she  urged  him  to  stay 
with  her.  He  finally  agreed  to  her  remaining  in  Nova  Scotia 
with  the  child,  gave  her  $35  or  $37,  and  told  her  that  if  she 
would  remain  with  the  little  girl  he  would  support  them.  She 
sent  him  a  picture  of  the  child  the  following  June.  He  had 
frequently  spoken  of  returning  to  Nova  Scotia,  and  his  sister, 
Annie  M.  Forsell,  stated  that  he  had  expressed  a  definite  in- 
tention of  returning  in  September.  Death  by  personal  injury 
arising  out  of  and  in  the  course  of  his  employment  intervened, 
however,  on  July  1,  1912.  There  had  never  been  any  talk 
of  legal  separation  or  divorce;  there  was  no  evidence  to  show 
that  either  party  considered  that  the  family  relation  had  been 
severed;  nor  did  it  appear  that,  in  the  minds  of  either,  this 
separation  differed  from  previous  separations.  The  last  part- 
ing had  been  friendly;  the  husband  gave  the  wife  a  larger  sum 
of  money  than  upon  any  previous  occasion;  he  made  a  definite 
promise  of  support;  spoke  in  friendly  terms  of  wife  and  child 
to  his  sister,  the  said  Annie  M.  Forsell,  and  had  made  definite 
plans  to  return  to  them  in  September. 

The  Industrial  Accident  Board  therefore  finds,  upon  all  the 
evidence,  that  Alvin  R.  Nelson,  the  said  employee,  received 
a  personal  injury  resulting  in  death,  said  injury  arising  out  of 
and  in  the  course  of  his  employment,  and  that  the  widow,  the 
said  Alice  E.  Nelson,  was  wholly  dependent  for  support  upon 
the  said  employee,  within  the  meaning  of  section  7  (a),  Part  XL, 
of  the  Workmen's  Compensation  Act,  being  conclusively  pre- 
sumed to  be  wholly  dependent  under  said  section;  and  that 
there  is  due  her  from  said  insurance  company  the  sum  of  $7.88 
l>er  week  as  compensation,  for  a  period  of  three  hundred  weeks 
from  the  date  of  the  injury,  commencing  July  1,  1912,  that  is, 
a  total  sum  due  of  $2,364. 

James  B.  Carroll. 

Dlt)ley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 
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Decree  of  Supreme  Judicial  Court  on  Appeal. 

RuGG,  C.J.  This  is  a  proceeding  under  the  Workmen's 
Compensation  Act,  where  the  wife  seeks  to  recover  compensa- 
tion on  the  ground  that  she  is  conclusively  presumed  to  be  wholly 
dependent  upon  her  deceased  husband  because  living  with  him 
at  the  time  of  his  death.  These  are  the  material  facts:  Alice 
E.  Nelson  and  her  husband,  Alvin  R.  Nelson,  were  married 
in  December,  1907,  in  Nova  Scotia,  and  there  lived  together 
for  six  months,  when  the  husband  went  to  Boston.  He  then 
gave  his  wife  $20,  but  during  the  succeeding  six  months  sent 
her  no  money.  She  joined  him  in  Boston  in  October,  1908, 
and  lived  with  him  until  May,  1909,  when  he  left  for  Chicago 
against  her  wish,  giving  her  $25.  She  then  returned  to  the 
home  of  her  parents  in  Nova  Scotia.  In  September,  1909,  not 
having  sent  her  any  money  in  the  meantime,  he  returned  to 
Nova  Scotia  and  bought  a  farm,  where  they  lived  together  imtil 
July,  1911.  A  child  was  bom  in  August,  1910,  and  from  then 
until  the  following  July  there  was  more  or  less  trouble  between 
them,  and  finally,  because  unable  to  do  the  farm  work  he  de- 
manded, and  because  he  told  her  to  take  her  clothes  and  go,  she 
left  their  home  with  the  baby  and  went  to  that  of  her  sister, 
which  was  75  miles  distant.  Thereafter  he  called  upon  her 
several  times,  asking  her  to  return  and  saying  that  he  intended 
to  go  to  Boston  to  find  employment,  as  he  did  not  want  to  stay 
in  Nova  Scotia  on  account  of  the  scandal  created  by  their  per- 
sonal troubles.  She  ^id  not  like  to  live  in  Boston,  and  told  him 
she  thought  it  best  for  the  child's  health  for  her  to  remain  in 
Nova  Scotia,  and  she  urged  him  to  stay  with  her.  He  finally 
agreed  that  she  remain  in  Nova  Scotia  with  the  child,  gave  her 
$35,  and  told  her  that  if  she  would  remain  with  the  child  he 
would  support  them,  and  went  to  Boston.  She  lived  with  her 
sister  with  the  child  until  the  following  January,  when  she 
went  away  to  work,  returning  to  her  sister's  once  a  week  and 
sometimes  oftener  to  see  the  baby,  who  continued  at  her  sister's, 
"  She  earned  money  enough  to  support  herself  and  her  child» 
Although  the  sister  fed  and  cared  for  the  child,  the  mother 
bought  its  clothes  and  looked  after  it  when  she  could  possibly 
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be  where  the  child  was/'  She  sent  her  hiisband  a  picture  of 
the  child  the  following  June.  He  had  frequently  spoken  of  re- 
turning to  Nova  Scotia.  Death  by  personal  injury  arising  out 
of  and  in  the  course  of  his  employment  intervened,  on  July  1, 
1912.  There  had  never  been  any  talk  of  legal  separation  or 
divorce,  but  there  was  no  correspondence  between  them.  There 
was  no  evidence  to  show  that  either  spouse  considered  that  the 
family  relation  had  been  severed,  or  that  this  departure  of  the 
husband  differed  from  previous  ones.  He  sent  her  no  money 
during  this  absence,  nor  had  he  on  any  previous  occasion,  except 
once  when  she  wrote  him  and  asked  him  to  do  so.  The  last 
parting  was  friendly,  the  husband  giving  the  wife  a  larger  sum 
of  money  than  upon  any  previous  occasion.  He  promised  to 
support  them,  and  spoke  in  friendly  terms  of  his  wife  and  child, 
and  made  definite  plans  to  return  to  them  in  September. 

The  natural  description  of  the  relation  disclosed  by  these 
facts  is  that  the  husband  and  wife  were  voluntarily  living 
apart  Each  was  earning  a  living.  One  wanted  to  live  in 
Boston  and  the  other  wanted  to  live  in  ilTova  Scotia*  Each  had 
some  apparent  pretext  for  this  preference,  but  it  is  not  material 
to  inquire  into  its  substance.  The  fact  is  the  essential  thing. 
In  the  common  speech  of  mankind  such  a  relation  would  never 
be  spoken  of  as  a  living  together.  The  decisive  words  of  the 
Workmen's  Compensation  Act,  St  1911,  c  751,  Part  II., 
§  7,  are:  — 

The  foUowiiig  persons  shall  he  conclusively  presumed  to  he  wholly 
dependent  for  support  upon  a  deceased  employee :  — 

(a)  A  wife  upon  a  hushand  with  whom  she  lives  at  the  time  of  his 
death. 

(h)  A  hushand  upon  a  wife  with  whom  he  lives  at  the  time  of  her 
death. 

(c)  A  child  or  children  under  the  age  of  eighteen  years,  .  .  .  there 
being  no  surviving  dependent  parent.  .  .  . 

In  all  other  cases  questions  of  dependency,  in  whole  or  in  part,  shall 
be  determined  in  accordance  with  the  fact,  as  the  fact  may  he  at  the 
time  of  injury. 

"  With  whom  she  lives "  in  (a)  means  living  together  as 
husband  and  wife  in  the  ordinary  acceptation  and  significance 
of  these  words  in  common  understanding.     They  mean  main- 
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taining  a  home  and  living  together  in  the  same  household,  or 
actually  cohabiting  under  conditions  which  would  be  regarded 
as  constituting  a  family  relation.  There  may  be  temporary 
absences  and  incidental  interruptions  arising  out  of  changes  in 
the  house  or  town  of  residence,  or  out  of  travel  for  business  or 
pleasure.  But  there  must  be  a  home  and  a  life  in  it.  The 
matrimonial  abode  may  be  a  roof  of  their  own,  a  hired  tene- 
ment, a  boarding  house,  a  rented  room,  or  even  a  room  in  the 
house  of  a  relative  or  friend,  however  humble  or  temporary 
it  may  be.  But  it  is  the  situation  arising  from  the  existence 
of  a  common  home,  a  place  of  marital  association  and  mutual 
comfort  broken  up  or  put  in  peril  of  hardship  or  extinction 
by  the  husband's  death,  which  is  protected  by  the  conclusive 
prestmiption  of  dependency  established  beyond  the  peradventure 
of  dispute  by  the  statute.  Under  such  circumstances  the  widow 
is  given  the  benefit  of  an  irrefutable  assumption  that  she  was 
supported  by  the  husband.  The  correlative  provision  in  sub- 
section (&),  giving  the  husband  the  benefit  of  a  like  presump- 
tion, confirms  this  view.  It  would  seem  almost  absurd  to  hold, 
if  conditions  had  been  reversed  and  it  was  the  husband  who 
was  seeking  to  recover,  that  he  was  wholly  dependent  upon  the 
wife  under  the  circumstances  here  disclosed.  The  general  pur- 
pose of  the  act  supports  this  conclusion.  Workmen's  Compen- 
sation Acts  are  founded  upon  the  theory  of  compensation  to 
dependents  when  death  ensues.  This  rests  upon  the  fact  of 
dependency.  The  English  Act  makes  dependency  a  question  of 
fact  in  all  cases.  (Hodgson  v.  West  Stanley  Colliery  (1910), 
A.  C.  229;  Eatts  v.  Neddrie  &  Benhar  Coal  Co.,  Ltd.  (1913), 
A.  C.  531.)  Our  act  makes  an  exception  by  fixing  an  absolute 
presumption  of  dependency  (without  regard  to  what  the  fact 
really  is)  in  favor  of  a  wife  and  of  a  husband  when  there  is 
an  actual  living  together.  Each  is  conclusively  presumed  to  be 
totally  dependent  upon  the  other.  It  might  be  extremely  diffi- 
cult to  measure  the  extent  of  dependency  where  the  wife  was 
earning  something  beside  keeping  the  house  and  performing  the 
ordinary  wifely  duties.  Therefore  our  act  says  that  where 
there  is  a  real  living  together  the  fact  of  dependency  shall  not 
be  inquired  into ;  it  shall  be  set  at  rest  by  a  conclusive  assump- 
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tion.  It  well  may  be  that  this  was  a  legislative  conceasion  to 
the  recognized  benefit  to  society  arising  from  the  living  to- 
gether of  husband  and  wife,  and  that  like  concession  should 
not  be  made  to  the  anomalous  situation  of  a  marital  relation 
not  accompanied  by  a  living  together,  leaving  the  fact  of  de- 
pendency in  such  cases  to  be  proved  as  it  is  in  all  other  cases. 
There  may  be  many  instances  where  there  is  a  total  depend- 
ency^ although  there  is  a  temporary  separation  of  husband  and 
wife.  There  may  be  a  physical  dissociation  and  a  breaking  up 
of  the  home,  with  a  definite  purpose  to  resume  the  normal  con- 
ditions of  married  life.  The  act  provides  for  these  cases  by 
requiring  dependency  to  be  determined  in  accordance  with  the 
truth.  But  the  words  ^^  living  together  "  do  not  aptly  describe 
such  a  situation*  These  words  are  used  in  antithesis  to  living 
apart.  They  exclude  a  condition  where  there  is  neither  a  home 
nor  an  actual  dwelling  together,  and  where  the  suspension  of 
this  relation  is  something  more  than  a  mere  temporary  incident 
of  a  changing  family  habitation.  It  seems  plain  that  upon  the 
facts  disclosed  on  this  record  the  decedent  and  his  wife  were 
not  living  together  in  the  sense  in  which  these  words  are  used 
in  the  Workmen's  Compensation  Act 

We  are  constrained  not  to  follow  Northwestern  Iron  Co.  v. 
Industrial  Commission,  154  Wis.  (142  N.  W.  Eep.  271),  so 
far  as  its  reasoning  is  inconsistent  with  this  conclusion. 

It  follows  that  the  Industrial  Accident  Board  should  have 
ascertained  the  extent  of  dependency  as  a  fact  in  the  case  at  bar, 
and  should  not  have  applied  the  conclusive  presumption  of 
subsection  (a).  The  case  should  be  remanded  to  that  Board 
for  a  further  hearing. 

Decree  reversed. 
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Cabb  No.  46. 

Patrice  Eeaney,  Employee. 

Daniel  L.  Tappan  ei  al.,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  Insurer. 

Committee  of  Arbitration  decides  Helper  on  a  Farm  is 
entitled  to  compensation.  flndjng  reversed  by 
Industrial  Accident  Board.  Dissenting  Opinions 
FILED.  Supreme  Judicial  Court  affirms  Decision  op 
Board. 

The  employee  was  injured  while  building  a  load  of  hay  on  a  farm  wagon,  falling 
from  the  top  of  the  load  and  receiving  a  broken  rib  and  other  injuries.  His 
employers  insured  "drivers  and  helpers"  under  a  Workmen's  Compensation 
policy,  posting  a  notice  in  the  washhouse  and  boiler  room  infonning  their 
employees  of  this  insurance.  The  notice  referred  to  "drivers,"  while  the 
policy  covered  "drivers  and  helpers"  with  an  estimated  pay  roll  of  $1,660 
per  annum. 

Held,  that  the  employers  were  "subscribers;"  that  the  employee  was  a  helper  at 
the  time  of  the  injury;  that  a  "subscriber"  must  accept  the  act  in  whole  and 
not  in  part;  that  in  any  event  "drivers  and  helpers"  were  farm  laborers; 
that  the  subscribers  insured  their  farm  laborers  and  became  subject  to  the 
act;  that  the  employee  is  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Dwiaian.  —  The  Industrial  Accident  Board  reversed  the  findings  of  the  committee 
of  arbitration,  finding  that  the  employee  was  a  farm  laborer  and  not  being 
insured,  was  not  entitled  to  compensation. 

Messrs.  Holman  and  Dickinson  filed  dissenting  opinions. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Patrick  Keaney 
V.  Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  46  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man, representing  the  Industrial  Accident  Board,  chairman, 
W.  Lloyd  Allen,  Esq.,  representing  the  insurer,  and  Joseph  L. 
P.  St.  Cceur,  representing  the  employee,  heard  the  parties  and 
their  witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
Board,  Pemberton  Building,  Boston,  on  Monday,  Jan.  13,  1913, 
at  10  A.M.,  and  finds  as  follows:  — 
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We  find  that  Patrick  Keaney  was  an  employee  of  Daniel  L. 
Tappan  et  aL,  and  that  on  Sept.  24,  1912,  while  engaged  in 
building  a  load  of  hay  on  a  team,  he  fell  from  the  top  of  the 
load  of  hay  and  received  a  broken  rib  and  a  bad  shaking  up. 
He  was  taken  to  the  Massachusetts  General  Hospital  for  treat- 
ment. 

We  find  that  Daniel  L.  Tappan  et  aL  insured  his  "drivers 
and  helpers"  under  a  compensation  insurance  policy;  that  he 
had  drivers  and  helpers  whose  particular  work  was  to  drive 
the  produce  to  market  and  deliver  it,  and  to  drive  the  manure 
wagons  to  and  from  the  city  stables;  that  he  usually  keeps  his 
men  all  the  year  round;  that  when  the  teams  would  go  to 
Boston  these  men  would  have  to  load  and  unload,  and  that 
they  might  or  might  not  have  to  load  up  at  the  farm;  that 
these  men  also  worked  at  the  farm,  doing  anything  that  would 
be  connected  with  a  farm  of  such  description,  greenhouse  work, 
hotbed  work  or  raising  any  kind  of  crops,  and  when  not  work- 
ing on  the  teams  they  would  do  all  kinds  of  farm  labor;  that 
Tappan  et  al.  had  many  other  horses  and  teams  used  in  the 
usual  farm  work,  and  that  the  driving  and  helping  on  those 
teams  was  not  the  usual  work  of  the  men  who  drove  the  prod- 
uce to  market;  nevertheless,  these  men  might  be  used  for  that 
purpose  when  not  engaged  in  going  to  market;  that  drivers  and 
helpers  on  the  teams  at  the  farm  might  in  some  cases  be  used 
in  loading  and  helping,  and  also  driving  the  teams  that  go  to 
market;  that  Mr.  Keaney  worked  as  a  farm  laborer  for  Mr. 
Tappan  for  about  twenty-five  years,  and  that  he  did  the  usual 
farm  work,  and  would  oftentimes  be  called  upon  to  assist  in 
driving  or  helping  on  a  team,  but  never  drove  a  team  to  market; 
that  the  hay  was  grown  on  leased  land,  but  was  loaded  on  land 
not  owned  by  Tappan  ei  aL;  that  Mr.  Keaney  was  considered 
the  most  expert  employee  of  Tappan  et  aL  in  building  a  load 
of  hay;  that  Mr.  Tappan  et  aL  had  posted  a  notice  in  the 
washhouse  and  boiler  room,  where  all  the  men  had  to  come, 
that  he  had  insured.    The  notice  itself  read:  — 

NoncE  TO  Employees. 

As  required  by  chapter  751,  Acts  of  1911,  Commonwealth  of  Massa- 
chusetts, and  amendments  thereto,  entitled  '^An  Act  relative  to  payment 
to  Oiere  the  word  '  employees '  was  crossed  out  and  the  word  '  drivers '  was 
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substituted  for  it)  for  personal  injuries  received  in  the  course  of  their  em- 
ployment, and  to  the  prevention  of  such  injuries/' 

This  will  give  you  notice  that  I  have  provided  for  payment  to  our 
injured  employees  under  the  above  act  by  insuring  with  the  Employers' 
Liability  Assurance  Corporation,  Ltd.,  of  London,  33  Broad  Street, 
Boston. 

D.  L.  Tafpan, 

Name  of  Employer. 
Aug.  17,  1912. 

In  the  policy  of  insurance  which  D.  L.  Tappan  et  al.  took 
out  under  the  name  of  Daniel  L.  Tappan  and  Ethel  E.  Tappan, 
which  was  a  regular  workmen's  compensation  policy  of  Massa- 
chusetts of  the  Employers'  Liability  Assurance  Corporation, 
Ltd.,  of  London,  Eng.,  under  the  description  ''kind  of  trade, 
business,  profession  or  occupation,  manual  classification,"  drivers 
and  helpers,  with  an  estimated  pay  roll  of  S1|650,  were  insured. 

We  find  that  section  6,  Part  IV.  of  chapter  751,  Acts  of  1912, 
provides  that  any  employer  in  the  Commonwealth  may  become 
a  subscriber.  Section  20,  Part  IV.,  provides  that  every  sub- 
scriber shall,  as  soon  as  he  secures  a  policy,  give  notice  in 
writing  or  print  of  the  fact  to  all  persons  under  contract  of 
hire  with  him  that  he  has  provided  for  payment  to  injured  em- 
ployees by  the  association.  Section  2  of  Part  I.  provides  that 
the  provisions  of  section  1  shall  not  apply  to  actions  to  recover 
damages  for  personal  injuries  sustained  by  domestic  servants 
and  farm  laborers. 

We  find:  — 

First  —  That  Daniel  L.  Tappan  et  al.  were  subscribers  under 
the  Workmen's  Compensation  Act  (see  section  6,  Part  IV.),  and 
that  Patrick  Keaney  was  an  employee  of  Tappan  et  aL,  and 
was  injured  in  the  course  of  his  employment. 

Second.  —  That  Daniel  L.  Tappan  et  al.  by  the  terms  of  the 
policy  insured  drivers  and  helpers,  and  that,  as  a  matter  of 
fact,  Patrick  Keaney  was  a  helper  at  the  time  of  the  injury. 

Third.  —  In  any  event,  we  hold  that  a  subscriber  must  accept 
the  act  in  whole  and  not  in  part.  That  Daniel  L.  Tappan 
et  al.,  having  voluntarily  become  subscribers,  were  obliged  by 
section  20,  Part  IV.,  to  notify  all  persons  under  contract  of 
hire,  and  therefore  automatically  placed  themselves  in  the 
position  of  employers  under  the  act. 
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Fourth.  —  In  any  event  the  drivers  and  helpers  of  the  sub- 
scribers, as  a  matter  of  fact,  were  farm  laborers. 

Fifth.  —  That  the  subscribers  in  fact  insured  their  farm 
laborers,  and  thereby  waived  the  exemption  and  became  sub- 
ject to  the  act. 

SioEih.  —  That  Patrick  Keaney  is  entitled  to  recover  under 
the  Workmen's  Compensation  Act. 

Dudley  M.  Holman. 
Joseph  L.  P.  St.  Cceur. 

Dissenting  Opinion. 

The  general  policy  of  the  act  is  one  of  benefit  to  the  farmer, 
and  all  provisions  in  the  act  should  be  construed  in  a  light 
most  favorable  to  the  farmer.  The  farmer  need  take  out  no 
insurance  and  yet  have  all  his  common-law  defenses  open  to 
him.  He  should  be  allowed  to  take  insurance  on  his  extra 
hazardous  risks,  and  if  he  does  so  he  should  be  allowed  to  have 
his  common-law  defenses  open  to  him  against  that  class  of  risk 
which  he  did  not  insure.  To  rule  that  the  farmer  cannot  di- 
vide his  pay  roll  or  liability,  and  that  if  he  insures  one  class 
of  risk  he  is  obliged  to  insure  all  his  farm  hands,  is  to  repudiate 
the  policy  of  the  act,  which  is  one  of  benefit  to  the  farmer. 

I  submit,  therefore,  that  Mr.  Tappan  was  \^ell  within  the 
rights  under  the  act  in  splitting  his  pay  roll  or  liability,  and 
therefore  Mr.  Keaney  cannot  recover. 

Further  Opinion. 

As  a  question  of  fact  I  find:  — 

(a)  That  it  was  the  intention  of  the  insurance  and  the  in- 
sured to  cover  only  "drivers  and  helpers"  by  the  policy  of 
insurance  in  this  case. 

(6)  That  "drivers  and  helpers"  is  used  in  a  technical  or 
peculiar  sense,  as  applied  to  this  farm. 

(c)  That  "drivers  and  helpers,"  as  explained  by  Mr.  Tappan 
and  Mr.  Keaney,  means  a  certain  class  of  drivers  and  helpers 
who  drove  the  wagons  loaded  with  produce  to  the  market  in 
Boston  and  return. 
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(d)  That  Mr.  Keaney  was  not  a  driver  or  helper  within  the 
explanation  above  set  forth. 
Wherefore  I  rule  he  is  not  entitled  to  compensation. 

W.  Lloyd  Allen. 

Report  of  Joseph  L,  P.  St  Cceur,  Arbitrator. 

I  hold:  — 

First.  —  That  Patrick  Keaney  was  insured  by  Daniel  L. 
Tappan  et  ah  under  the  Workmen's  Compensation  Act,  and  is 
entitled  to  the  full  benefit  of  said  act. 

Second.  —  That  Daniel  L.  Tappan  et  al.,  by  the  terms  of  the 
policy,  insured  drivers  and  helpers,  and  that  as  a  matter  of 
fact  Patrick  Keaney  was  a  helper  at  the  time  of  the  injury 
within  the  terms  of  this  policy. 

Third.  —  That  parol  evidence  cannot  be  introduced  to  vary 
the  terms  of  a  written  instrument,  and  the  subscriber,  there- 
fore, cannot  show  by  parol  evidence  or  otherwise  that  certain 
class  or  classes  of  drivers  and  helpers  were  intended. 

Fourth.  —  In  any  event  Tappan  et  al.,  having  become  sub- 
scribers und£r  the  act  and  required  to  give  notice  to  all  em- 
ployees, could  not  insure  part  and  not  all. 

Fifth.  —  In  any  event,  drivers  and  helpers  of  the  subscriber 
were,  as  a  matter  of  fact,  farmers,  and  therefore  the  subscriber 
in  fact  insured  his  farm  laborers,  and  thereby  waived  the  ex- 
emption and  became  subject  to  the  act. 

Joseph  L.  P.  St.  Cceur." 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  Wednesday,  May  21,  1913,  at  3  p.m., 
and,  revising  the  decision  of  the  committee  of  arbitration,  finds 
as  follows:  — 

The  employer,  Daniel  L.  Tappan,  carried  on  a  market  garden 
in  Arlington,  Mass.  At  the  time  of  the  injury  to  Patrick 
Keaney,  the  employee,  Mr.  Tappan  had  in  his  employ  four 
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drivers  and  four  helpers,  who  were  engaged  in  the  work  of 
driving  the  produce  of  the  farm  to  market  and  delivering  it  in 
the  city  of  Boston.  All  of  the  driving  and  delivering  was  done 
by  these  four  drivers  and  helpers.  These  men  were  employed 
the  year  round.  When  they  were  not  engaged  in  the  work  of 
delivering  the  produce  of  the  farm,  they  worked  upon  the  farm 
doing  all  kinds  of  farm  work.  In  addition  to  these  so-called 
drivers  and  helpers,  Mr.  Tappan  employed  upon  his  farm  cer- 
tain men  who  were  engaged  exclusively  in  the  work  of  farm 
labor,  and  who  did  nothing  in  the  way  of  driving  or  helping 
on  the  teams  engaged  in  delivering.  Mr.  Keaney,  the  injured 
man,  was  such  a  laborer;  that  is^  he  was  engaged  exclusively 
in  farm  labor,  and  had  not  been  engaged  at  any  time  in  the 
work  of  driving  and  helping  to  distribute  the  produce  of  the 
farm.  At  the  time  of  the  injury  he  was  on  the  top  of  a  load 
of  hay,  and  hay  was  being  gathered  on  Mr.  Tappan's  land  for 
his  own  use  and  not  for  sale. 

Mr.  Tappan  procured  a  policy  of  insurance  in  the  Employers' 
Liability  Assurance  Corporation,  Ltd.,  insuring  his  "drivers 
and  helpers"  on  an  estimated  pay  roll  of  $1,650  a  year.  As  a 
matter  of  fact,  the  pay  roll  of  his  "drivers  and  helpers"  was 
more  than  $1,650  a  year.  The  policy  was  issued  on  the  thirty- 
first  day  of  July,  1912.  Shortly  before  this  time  the  employer 
had  been  informed  that  he  would  be  liable  in  case  the  "drivers 
and  helpers"  were  injured  while  engaged  in  the  work  for  which 
they  were  hired. 

The  employer  did  not  intend  to  have  the  Workmen's  Com- 
pensation Act  cover  all  of  his  farm  laborers.  What  he  desired 
to  do  was  to  protect  himself  from  loss  in  case  any  of  the  men 
engaged  in  the  work  of  distributing  his  farm  produce  were  in- 
jured, and  this  was  his  sole  purpose  in  procuring  this  policy  of 
insurance. 

If  these  so-called  "drivers  and  helpers"  were  not  farm 
laborers  within  the  meaning  of  the  act,  then  Tappan  had  the 
right  to  give  them  the  benefit  of  the  Workmen's  Compensation 
Act,  without  thereby  making  himself  liable  under  the  act  to  all 
of  the  employees  upon  his  farm;  that  is  to  say,  by  insuring  the 
"drivers  and  helpers"  he  did  not  thereby  make  himself  liable 
to  his  employees  who  were  strictly  farm  laborers  within  the 
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meaning  of  the  act,  and  thereby  excluded.  It  is  to  be  noted 
that  farm  laborers  are  expressly  excluded  from  the  act  (see 
Part  I.,  section  2).  The  Legislature  clearly  intended  to  leave 
the  farmer  exactly  where  he  was  before  the  Workmen's  Com- 
pensation Act  was  passed.  It  intended  to  exclude  his  farm 
laborers  from  any  rights  or  benefits  under  the  act,  and  to  ex- 
empt the  farmer  from  all  liability  under  the  act,  and  so,  if 
these  "drivers  and  helpers"  whom  Tappan  intended  to  insiure 
were  not  farm  laborers  while  engaged  in  the  work  of  driving, 
loading  and  unloading  the  teams,  he  had  the  right  to  insure 
them  without  subjecting  himself  to  any  additional  liability  to 
his  farm  laborers.  If  this  is  not  so,  then  it  follows  that  an  em- 
ployer who  is  engaged  in  farming  as  a  trade  or  business,  and 
also  in  the  trade  or  business  of  manufacturing  cigars  from  the 
tobacco  raised  on  his  farm,  cannot  protect  his  cigar  makers 
under  the  Workmen's  Compensation  Act  without  also  doing  the 
same  thing  for  his  farm  laborers.  He  cannot,  in  other  words, 
divide  his  insurance  so  as  to  protect  himself  where  he  is  liable 
under  the  act,  without  also  subjecting  himself  to  liability  to 
respond  in  damages  to  those  employees  of  his  who  are  not 
within  the  purpose  and  meaning  of  the  act. 

If  it  is  true  that  the  "drivers  and  helpers"  in  this  case,  while 
engaged  in  distributing  farm  products,  are  engaged  in  farm 
labor,  there  is  nothing  in  the  statute  which  prevents  the  em- 
ployer from  insuring  a  part  of  his  farm  employees  without  in- 
suring all  of  them.  While  it  is  true  that  the  language  of  the 
act,  fairly  construed,  makes  the  employer  liable  for  all  of  his 
employees  if  he  becomes  a  subscriber  by  insuring  any  of  them, 
so  that  in  ordinary  cases  if  an  employer  becomes  a  subscriber 
as  to  a  part  he  becomes  a  subscriber  as  to  all  of  his  men,  it  is 
to  be  noted  that  this  language  of  the  act  applies  only  to  the 
ordinary  employer,  the  employer  who  is  engaged  in  some  busi- 
ness other  than  farming  or  the  running  of  a  household.  It  is 
to  be  remembered  that  throughout  the  whole  act  the  Legislature 
was  dealing  with  the  employer,  desiring,  by  taking  away  the 
ordinary  defenses,  to  make  it  advantageous  to  insure  his  em- 
ployees under  the  statute.  The  fair  construction  of  the  statute 
does  not  prevent  the  farmer  from  insuring  a  part  of  his  em- 
ployees without  thereby  being  forced  to  insure  all  of  them. 
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The  fanner  is  in  a  dass  by  himself.  He  may  give  the  benefit 
of  the  act  to  his  employees  or  not,  as  he  decides.  He  may 
think  that  one  man  upon  his  farm,  while  driving  a  vicious  bull 
or  operating  a  mowing  machine  or  engaged  in  some  other  haz- 
ardous undertaking,  is  in  a  peculiar  place  of  danger  and  should 
be  protected,  and  he  has  the  right  to  so  protect  him,  and  save 
himself  from  possible  bankruptcy,  without  protecting  other  of 
his  employees  who  are  not  so  exposed  to  any  special  hazard. 
The  same  thing  is  true  of  a  householder.  He  may  have  one 
or  more  employees  about  his  house  who  are  engaged  in  what 
might  be  called  dangerous  employment.  He  may  have  a 
chauffeur,  or  a  gardener,  or  a  man  caring  for  his  horses.  He 
may  think  it  wise  to  save  himself  and  protect  these  employees 
by  taking  out  a  policy  under  the  Workmen's  Compensation 
Act,  or  by  taking  out,  for  such  employee  or  employees,  a 
straight  accident  policy.  Why  should  he  not  be  permitted  to 
do  this  without  being  compelled  to  insure  all  who  are  engaged 
in  domestic  service  in  his  employ?  If  it  were  the  intention  of 
the  Legislature  to  exclude  a  householder  and  a  farmer  from  the 
Workmen's  Compensation  Act,  and  yet  give  them  the  right 
.voluntarily  to  take  advantage  of  it  if  they  wished,  there  is 
nothing  in  the  act  which  compels  them  thereby  to  protect  every- 
body in  their  employ.  They  can  come  in  under  the  act  or  stay 
out,  and  if  such  employers  come  in,  they  are  not  obliged,  by 
any  language  of  the  act,  to  protect  all  of  their  employees. 
They  have  their  right  of  election  as  to  whether  they  will  insure 
any  of  their  employees,  and  how  many. 
The  employee  asked  for  the  following  rulings:  — 

1.  That  Daniel  L.  Tappan  et  al.  were  subscribers  under  the 
Workmen's  Compensation  Act,  and  that  Patrick  Keaney  was 
an  employee  of  Tappan  et  a/.,  and  was  injured  in  the  course  of 
his  employment. 

2.  That  Tappan  et  al.,  by  the  terms  of  the  policy,  insured 
drivers  and  helpers,  and  that  as  Patrick  Keaney  was  a  helper, 
as  a  matter  of  fact  he  is  entitled  to  recover. 

3.  That  parol  evidence  cannot  be  introduced  to  vary  the 
terms  of  the  written  instrument,  namely,  the  policy,  and  it 
cannot  be  shown  by  parol  evidence,  or  otherwise,  that  certain 
dass  or  classes  of  drivers  and  helpers  were  intended. 
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4.  That  the  drivers  and  helpers  of  the  subscribers  were  farm 
laborers. 

5.  The  subscribers,  having  insured  the  farm  laborers,  thereby 
waived  the  exemption  and  became  subject  to  the  act. 

6.  That  Tappan  et  aL,  having  become  subscribers  under  the 
act,  could  not  insure  part  and  not  all  of  their  employees. 

7.  That  Patrick  Keaney  is  entitled  to  recover  under  the 
Workmen's  Compensation  Act. 

As  to  the  first  request,  the  Industrial  Accident  Board  rules 
that  Keaftiey  was  an  employee  of  Tappan,  was  injured  in  the 
course  of  his  employment,  and  that,  while  Tappan  was  a  sub- 
scriber under  the  Workmen's  Compensation  Act,  Keaney  was 
not  one  of  the  employees  whom  he  insured. 

The  second  request  is  refused. 

The  fourth  request  is  refused. 

The  fifth  request  is  refused. 

The  sixth  request  is  refused. 

The  seventh  request  is  refused. 

As  to  the  third  request,  no  evidence  was  introduced  before 
the  Industrial  Accident  Board.  Our  findings  are  made  upon 
the  evidence  introduced  before  the  committee  of  arbitration^ 
and  there  was  no  evidence  violating  the  parol  evidence  rule 
introduced  at  that  hearing  that  has  influenced  our  decision. 

We  therefore  find  that  Patrick  Keaney,  being  a  farm  laborer 
and  not  being  insured  by  his  employer,  Daniel  L.  Tappan,  is 
not  entitled  to  compensation  under  the  Workmen's  Compensa- 
tion Act. 

James  B.  Carroll. 

EdW.   F.   McSWEENET. 

Joseph  A.  Parks. 

Dissenting  Opinion. 

The  undersigned  member  of  the  Board  is  unable  to  agree 
with  the  conclusions  arrived  at  by  the  majority  of  the  Industrial 
Accident  Board  in  the  case  of  Patrick  Keaney,  employee,  the 
Employers'  Liability  Assurance  Corporation,  Ltd.,  insurer,  and 
Daniel  L.  Tappan  ei  al.,  employer. 

It  was  plainly  the  intention  of  the  Legislature,  in  enacting 
the  Workmen's  Compensation  Act,  so  called,  chapter  751,  Acts 
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of  1911,  as  amended  by  chapters  172  and  571  of  the  Acts  of 
1912,  to  exempt  two  classes  of  employers  from  the  inducement 
or  coercive  provisions  of  section  2  of  Part  I.  of  this  act.  The 
Workmen's  Compensation  Act  is  an  elective  act  and  not  a 
compulsory  act,  but  in  order  to  compel  employers  of  labor, 
other  than  in  these  two  classes,  namely,  domestic  servants  and 
farm  laborers,  to  insure  under  the  act,  Part  I.  provides  that 
the  three  main  defenses  hitherto  relied  upon  by  employers  of 
labor  for  their  protection  against  suits  to  recover  damages  for 
personal  injuries  should  be  removed  from  employers  who  do 
not  insure:  first,  that  the  employee  was  negligent;  second,  that 
the  injury  was  caused  by  the  negligence  of  a  fellow  employee; 
and  third,  that  the  employee  had  assumed  the  risk  of  the  in- 
jury. These  defenses  are  removed  in  the  case  of  employers 
who  do  not  come  in  under  the  act. 

It  was  the  evident  intention  of  the  Legislature  not  to  apply 
these  inducements  or  coercive  provisions  to  employers  of  domes- 
tic servants  and  farm  laborers.  There  is  nothing  in  the  act, 
however,  that  bars  an  employer  of  farm  laborers  from  becoming 
a  subscriber  and  coming  in  under  the  act,  and  thus  receiving 
the  benefits  of  the  act;  and  these  benefits  are  substantial  for 
the  employer. 

The  status  of  the  employees  of  a  farmer,  as  to  the  right  to 
recover  damages  for  personal  injuries,  is  unchanged  by  this  act, 
provided  the  employer  does  not  insure,  and  the  farmer  is  liable 
for  damages  to  an  indefinite  amount  for  injuries  received  by 
a  farm  laborer  in  the  course  of  his  employment  if  that  injury 
is  due  to  the  negligence  of  the  farmer,  his  superintendent  or 
agent,  or  to  defect  in  the  ways  and  machinery  employed,  pro- 
vided there  was  no  assumption  of  risk,  contributory  negligence 
or  negligence  of  a  feUow  workman. 

When  an  employer  of  labor  insures  under  the  act,  his  lia- 
bility, so  far  as  being  responsible  for  damages  for  personal  in- 
juries received  by  employees  in  the  course  of  their  employment, 
is  at  an  end,  and  is  fixed  by  the  amount  of  annual  premium 
which  he  pays  to  the  insurer.  Hence,  an  employer  under  the 
act  exchanges  a  possible  indefinite  amount  of  damages  for  a 
certain  fixed  payment  of  money,  and  his  liability  is  limited 
thereto.    In  order  that  farmers  might  take  advantage  of  this 
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provision,  and  thus  limit  their  liability,  section  6  of  Part  IV. 
gives  them  that  opportunity.  It  provides  that  "any  employer 
in  the  Commonwealth  may  become  a  subscriber.'' 

In  order,  therefore,  that  any  employer  may  come  in  under 
the  act  whose  employees  at  least  were  such  according  to  the 
definition  of  employee  in  Part  V.,  it  is  provided  in  section  6  of 
Part  IV.  that  any  employer  in  the  Commonwealth  may  become 
a  subscriber.  The  definition  of  "subscriber"  in  section  2,  Part 
V.  of  the  Workmen's  Compensation  Act  says,  "  'Subscriber' 
shall  mean  an  employer  who  has  become  a  member  of  the 
association  by  paying  a  year's  premium  in  advance  and  re- 
ceiving the  receipt  of  the  association  therefor,  provided  that 
the  association  holds  a  license  issued  by  the  insurance  com- 
missioner as  provided  in  Part  IV.,  section  twelve." 

In  this  particular  case  the  employer  insured  with  a  liability 
insurance  company,  and  the  provisions  of  section  3,  Part  V., 
are  the  provisions  under  which  he  takes  out  his  policy.  Section 
3  of  Part  v.,  as  amended  by  section  17,  chapter  571,  Acts  of 
1912,  provides  "any  liability  insurance  company  authorized  to 
do  business  within  this  commonwealth  shall  have  the  same  right 
as  the  association  to  insure  the  liability  to  pay  the  compensa- 
tion provided  for  by  Part  II.  of  this  act,  and  when  such 
liability  company  issues  a  policy  conditioned  to  pay  such 
compensation  the  holder  of  such  policy  shall  be  regarded  as  a 
subscriber  so  far  as  applicable  within  the  meaning  of  this  act, 
and  when  any  such  company  insures  such  payment  of  com- 
pensation, it  shall  be  subject  to  the  provisions  of  Parts  I., 
II.,  III.  and  V.  and  of  section  twenty-two  of  Part  IV.  of  this 
act,  and  shall  file  with  the  insurance  department  its  classifica- 
tions of  risks  and  premiums  relating  thereto,  and  any  subsequent 
proposed  classifications  or  premiums,  none  of  which  shall 
take  effect  until  the  insurance  commissioner  has  approved  the 
same  as  adequate  for  the  risks  to  which  they  respectively 
apply." 

When  an  employer  has  become  a  subscriber  under  section  6, 
Part  IV.,  the  provisions  of  section  20,  Part  IV.,  provide  that 
"every  subscriber  shall,  as  soon  as  he  secures  a  policy,  give 
notice,  in  writing  or  print,  to  all  persons  under  contract  of  hire 
with  him  that  he  has  provided  for  payment  to  injured  employees 
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by  the  association."  Section  21,  as  amended  by  section  16 
of  chapter  571,  Acts  of  1912,  provides  that  "every  subscriber 
shall  give  notice  in  writing  or  print  to  every  person  with  whom 
he  is  about  to  enter  into  a  contract  of  hire  that  he  has  pro- 
vided for  payment  to  injured  employees  by  the  association. 
If  an  employer  ceases  to  be  a  subscriber  he  shall,  on  or  before 
the  day  on  which  his  policy  expires,  give  notice  thereof  in 
writing  or  print  to  all  persons  under  contract  with  him.  In 
case  of  the  renewal  of  the  policy  no  notice  shall  be  required, 
under  the  provisions  of  this  act.  He  shall  file  a  copy  of  said 
notice  with  the  industrial  accident  board.  The  notices  required 
by  this  and  the  preceding  section  may  be  given  in  the  manner 
therein  provided  or  in  such  other  manner  as  may  be  approved 
by  the  industrial  accident  board.''  Section  3  of  Part  III.,  as 
amended  by  section  8  of  chapter  571,  Acts  of  1912,  provides 
that  "the  board  may  make  rules  not  inconsistent  with  this 
act  for  carrying  out  the  provisions  of  the  act." 

It  was  the  evident  intention  of  the  Legislature  to  exempt 
from  the  inducement  or  coercive  features  of  section  2,  Part  I. 
of  the  Workmen's  Compensation  Act,  the  employers  of  farm 
laborers.  Farm  laborers  are  specifically  mentioned  in  Part  I. 
of  the  act,  the  Legislature  evidently  feeling  that  employers  of 
this  class  of  employees  should  not  be  coerced  into  assuming  the 
added  burden  of  insurance,  and  hence  the  provisions  that  are 
practically  used  as  a  club  to  drive  other  employers  in  under  the 
act,  namely,  the  removal  of  the  three  defenses  above  named, 
was  not  made  applicable  to  them.  In  fixing  the  status  of  these 
particidar  men  whom  Tappan  wished  to  insure,  the  ruling  of 
the  Industrial  Accident  Board  of  Sept.  12,  1912,  which  may  be 
considered  a  fair  interpretation  of  the  meaning  of  the  act  as  it 
appeared  to  the  members  of  the  Industrial  Accident  Board, 
may  be  dted.  The  Board,  through  its  secretary,  advised 
Messrs.  John  C.  Paige  &  Co.,  of  65  Kilby  Street,  Boston,  Mass., 
as  follows:  "We  have  yours  of  the  16th  inst.,  and  without 
prejudice  to  any  matter  that  may  be  presented  to  the  Indus- 
trial Accident  Board  for  formal  action,  I  desire  to  advise  you 
that  '  market  gardeners'  employees  operating  teams  which  bring 
the  produce  to  Boston'  are  probably  farm  laborers  within  the 
meaning  of  the  words  as  used  in  section  2,  Part  I.  of  the 
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Workmen's  Compensation  Act,  and,  therefore,  not  covered  by 
the  law."  Again,  on  Jan.  9,  1913,  in  a  letter  addressed  to 
Messrs.  Perry,  Jenney  &  Potter,  57  William  Street,  New  Bed- 
ford, Mass.,  the  Industrial  Accident  Board  ruled:  ''It  is  the 
opinion  of  the  Industrial  Accident  Board  that  the  words  'farm 
laborers'  are  to  be  given  a  liberal  construction;  in  other  words, 
it  was  the  intention  of  the  act  to  exclude  from  its  meaning 
men  who  were  engaged  in  farm  labor;  and  we  therefore  think 
that  the  employee  in  the  case  you  put  —  of  the  farm  laborer 
cutting  wood  or  logs  for  use  on  the  farm,  or  wood  and  logs  to 
be  sold  —  would  not  be  included  within  the  meaning  of  the 
Workmen's  Compensation  Act.  It  seems  to  us  that  cutting 
wood  and  logs  is  just  as  much  a  part  of  farm  labor,  within 
the  fair  intent  of  the  law,  as  the  planting  and  harvesting  of 
crops;  and  it  makes  no  difference  if  this  wood  is  to  be  sold 
on  the  market.  Neither  do  we  think  that  a  farm  laborer 
ceases  to  be  such  because  he  is  incidentally  engaged  in  peddling 
milk  or  cutting  ice  for  the  purpose  of  keeping  his  milk." 

While  these  rulings  were  dicta,  not  having  the  effect  of  de- 
cisions, nevertheless  I  believe  that  they  are  correct  in  principle 
and  applicable  to  this  case,  and  that  the  refusal  of  the  majority 
so  to  rule  in  accordance  with  the  fourth  request  is  an  error. 

These  interpretations  of  the  meaning  of  the  law  were  meant 
to  advise  insurance  companies  and  attorneys  as  to  the  opinion 
of  the  Industrial  Accident  Board  as  to  what  was  a  fair  con- 
struction of  the  term  "farm  laborer." 

It  appears  in  the  evidence  that  Tappan  et  al.  insured  so- 
called  "drivers  and  helpers."  It  also  appears  that  these  so- 
called  "drivers  and  helpers"  were  farm  laborers,-  and  in  no  way 
distinguishable  from  the  other  farm  laborers,  save  that  it  was 
a  part  of  their  duty  to  haul  the  produce  to  market  and  market 
it,  as  it  was  also  a  part  of  the  duty  of  others  on  the  farm  to 
milk  the  cows  and  care  for  the  milk,  both  being  parts  of  farm 
labor  under  a  fair  construction  of  the  term  as  ruled  by  the 
Industrial  Accident  Board  in  the  two  cases  cited  above.  If 
the  Legislature  intended  to  create  a  special  class  of  farm  la- 
borers whom  the  employer  should  be  induced  to  insure,  some 
provision  would  have  been  made  in  the  act  for  that  class  of 
employees. 
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The  Legislature  dearly  intended  to  leave  the  farmer  exactly 
where  he  was  before  the  Workmen's  Compensation  Act  became 
a  law  if  he  did  not  insure.  The  majority  opinion  of  the  Board 
states:  '^It  intended  to  exclude  his  farm  laborers  from  any 
rights  or  benefits  under  the  act,  and  to  exempt  the  farmer 
from  all  liability  under  the  act;  and  so,  if  the  'drivers  and 
helpers'  whom  Tappan  intended  to  insure  were  not  farm  la^ 
borers  while  engaged  in  the  work  of  driving,  loading  and  un- 
loading the  teams,  he  had  the  right  to  insure  them,  without 
subjecting  himself  to  any  additional  liability  to  his  farm  la- 
borers." It  would,  therefore,  appear,  if  this  statement  is 
correct,  that  if  they  were  not  farm  laborers  because  engaged  in 
carrying  produce  to  the  market,  then  all  employees  of  farmers 
who  carry  products  of  the  farm  to  market  are  not  farm  laborers, 
and  the  burden  is  upon  their  employers  to  insure  them,  or  be 
called  upon  to  respond  in  damages,  with  their  defenses  re- 
moved, if  they  are  injured  in  the  course  of  their  employment. 

The  Industrial  Accident  Board  has  never  questioned  the 
right  of  employers,  either  of  domestic  servants  or  of  farm 
laborers,  to  insure  under  the  act  if  they  so  elected,  but  ;there  is 
nothing  in  the  act,  either  in  express  terms,  or  by  a  fair  con- 
struction of  the  meaning  of  the  act,  which  forbids  the  employer 
of  farm  labor  to  become  a  subscriber  under  the  act,  provided 
he  accepts  the  act  as  the  Legislature  intended  every  employer 
to  accept  it,  subject  to  all  of  its  requirements  if  he  is  to  receive 
all  of  its  benefits. 

I  cannot  agree  with  the  opinion  of  the  majority  that  "the 
very  plain  language  of  the  act  fairly  construed,  which  makes  the 
employer  liable  lor  all  of  his  employees  if  he  becomes  a  sub- 
scriber by  insuring  any  of  them,  so  that  in  ordinary  cases,  if 
an  employer  becomes  a  subscriber  as  to  a  part  he  becomes  a 
subscriber  as  to  all  of  his  men,  applies  only  to  the  ordinary  em- 
ployer, the  employer  who  is  engaged  in  some  business  other 
than  farming  or  the  running  of  a  household."  The  farmer  is 
in  a  class  by  himself  so  long  as  he  does  not  choose  to  avail  him- 
self of  the  provisions  of  the  Workmen's  Compensation  Act. 
If  he  does  so  elect,  he  must  accept  the  Workmen's  Compensa- 
tion Act  as  the  Legislature  intended  that  every  employer  should 
accept  it,  to  insure   under  the  act  and  become  subject  to  its 
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provisions  and  its  benefits.  I  think  that  the  principle  which  is 
enunciated  in  the  majority  report,  if  carried  out  to  its  logical 
conclusion,  namely,  that  "the  farmer  who  may  think  that 
one  man  upon  his  farm,  while  driving  a  vicious  bull  or  operat- 
ing a  mowing  machine,  or  engaged  in  some  other  undertaking, 
is  in  a  peculiar  place  of  danger  and  should  be  protected,  and 
that  he  has  the  right  to  so  protect  him  and  save  himself  from 
possible  bankruptcy  without  protecting  others  of  his  employees 
who  are  not  so  exposed  to  any  special  hazard,"  would  apply 
with  equal  force  to  any  employer,  whether  a  farmer  or 
in  an  industrial  pursuit,  and  that  this  would  open  the  door  for 
a  practical  wiping  out  of  the  benefits  of  the  Workmen's  Com- 
pensation Act  for  hundreds  and  thousands  of  employees  whose 
employers  might  so  elect  to  extend  the  benefits  of  this  act  only 
to  those  engaged  in  specially  hazardous  employments,  and 
leave  unprotected  the  thousands  of  other  employees  not  in  a 
particularly  hazardous  employment.  The  law  was  not  enacted 
to  protect  only  those  exposed  to  any  special  hazard;  it  is 
broader  than  that,  and  must  be  construed  in  as  broad  a  way 
as  its  provisions  seem  to  require.  The  Workmen's  Compensa- 
tion Act  makes  no  distinction  of  hazards,  neither  was  it.  de^ 
signed  solely  for  the  protection  of  an  employer  against  a  possible 
bankruptcy,  nor  to  limit  the  field  of  its  operations  only  to  those 
subject  to  special  hazard  in  their  employment. 

It  is  true  that  farmers  are  not  induced  by  section  2  of  Part 
I.  to  come  in  under  the  act,  yet  they  are  given  the  right  vol- 
untarily to  take  advantage  of  it  if  they  wish.  They  can  come 
in  under  the  act  or  stay  out,  but  if  they  come  in  they  must  be 
bound  by  the  language  of  the  act,  and  must  aflFord  protection 
to  all  of  their  employees,  and  not  to  those  who  possibly  may 
be  exposed  to  a  particular  hazard. 

What  was  the  intention  of  the  Legislature  in  exempting  from 
the  inducement  or  coercive  features  of  section  2  of  Part  I.  of 
this  act  employers  of  domestic  servants  and  farm  laborers? 
It  was  evidently  their  intent  to  make.it  possible  for  them  not 
to  incur  the  extra  expense  of  insurance,  which  might  be  a  bur- 
den, particularly  upon  the  smaller  employers,  but  it  provided 
a  way  whereby  if  they  saw  fit,  after  carefully  weighing  the 
advantages  to  be  derived  by  accepting  the  provisions  of  the 
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act,  they  might,  if  they  chose,  avail  themselves  of  this  permis- 
sion and  become  subscribers,  thereby  limiting  their  liability  to 
the  amoimt  of  premiums  paid. 

The  employee  in  this  case  comes  fully  under  the  definition 
of  "employee,"  as  stated  in  section  2,  Part  IV.  of  the  Work- 
men's Compensation  Act,  working  as  he  was  "in  the  usual 
course  of  the  trade,  business  and  occupation  of  his  employer." 

It  might  be  held  that  a  domestic  servant  was  entirely  outside 
of  the  operation  of  all  parts  of  this  act  by  reason  of  the  defini- 
tion in  said  section  2,  Part  IV.,  which  provides  that  "employee" 
shall  include  every  person  in  the  service  of  another  except  one 
whose  employment  is  not  in  the  usual  course  of  the  occupation 
of  his  employer. 

Moreover,  it  is  possible  that  a  domestic  servant  of  a  house- 
holder was  meant  to  be  treated  as  an  "employee"  under  this 
act  if  the  householder  chose  to  become  a  subscriber,  as  section 
6,  Part  IV.,  authorizes,  which  provides  that  "any  employer  in 
the  commonwealth  may  become  a  subscriber." 

But  however  this  might  be  in  the  case  of  a  domestic  servant, 
there  is  not  a  doubt  but  that  the  employee  in  this  case  comes 
fully  within  the  definition  as  stated  by  section  2,  Part  IV.  of 
the  act,  and  in  this  particular  differs  from  a  domestic  servant. 

As  it  was  the  evident  intent  of  the  Legislature  to  exempt 
from  the  inducement  or  coercive  features  of  section  2  of  Part  I. 
of  the  Workmen's  Compensation  Act  the  employers  of  farm 
labor,  this  decision  of  the  Industrial  Accident  Board,  if  it  be 
affirmed  by  the  Supreme  Court,  practically  serves  notice  on  the 
agricultural  employers  of  this  Commonwealth  that  they  must 
or  should  insure  all  those  farm  laborers  who  are  engaged  in 
carrying  the  produce  of  the  farm  to  market,  whether  that  means 
the  milk  which  is  produced  and  sold  by  the  farmer  in  the  vil- 
lage or  town  where  his  farm  is  located,  whether  it  be  the  wood 
which  he  cuts  from  his  wood  lot  and  sells  to  a  dealer  in  wood, 
or  whether  it  be  the  crops  which  he  raised  and  which  he  delivers 
either  to  market  or  to  the  railroad  station,  or  to  some  pur- 
chaser in  his  immediate  vicinity.  In  other  words,  this  de- 
cision of  the  Industrial  Accident  Board  creates  a  new  class, 
which  was  not  contemplated  by  the  Legislature,  of  farm  laborers 
who  are  not  farm  laborers  when  engaged  in  carrying  the  produce 
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of  the  farm  to  market  or  to  possible  customers,  and  a  burden 
from  which  the  Legislature  evidently  intended  to  relieve  the 
farmer  will  be  imposed  upon  the  agriculturists  of  this  Common- 
wealth by  this  decision.  The  Legislature  well  knew,  when  it 
exempted  the  farmer  or  the  employer  of  farm  labor  from  the 
provisions  of  the  Workmen's  Compensation  Act,  that  he  was 
exposed,  as  he  always  had  been  exposed,  to  possible  bank- 
ruptcy by  reason  of  damages  secured  by  an  employee  for 
injuries  received  arising  out  of  and  in  the  course  of  his 
employment;  and  it  left  for  his  protection  against  this  possible 
bankruptcy  the  three  main  defenses  on  which  employers  relied 
to  protect  themselves  against  recovery  of  damages  through 
suits  brought  by  injured  employees  which  are  removed  from 
other  employers  who  do  not  insure  under  the  act. 

I  find,  therefore,  that  Patrick  Keaney,  being  a  farm  laborer 
whose  employer  had  taken  out  a  policy  of  insurance  and  become 
a  subscriber  under  the  provisions  of  the  Workmen's  Compensa- 
tion Act,  was  injured  by  an  accident  which  arose  out  of  and  in 
the  course  of  his  employment,  and  that  he  is  entitled  to  recover 
the  compensation  fixed  by  the  provisions  of  the  act,  of  one-half 
his  average  weekly  wages  during  the  time  of  his  entire  inca^ 
pacity,  beginning  with  the  fifteenth .  day  after  the  accident, 
and  to  medical  and  hospital  treatment  during  the  first  fourteen 
days  after  the  accident. 

Dudley  M.  Holman. 

Dissenting  Opinion. 

The  undersigned  is  unable  to  agree  with  the  majority  of  the 
Board.  If  the  employer  of  the  injured  employee  was  a  sub- 
scriber at  the  time  the  injury  was  received,  it  is  my  opinion 
that  the  insurance  company  is  bounJto  pay  compensation  for 
the  injury  in  accordance  with  section  1,  Part  11.  of  the  com- 
pensation act.  It  would  seem  that  the  employer  in  this  case 
must  be  regarded  as  a  subscriber,  and  that  he  was  so  regarded 
both  by  himself  and  the  insurance  company,  even  though  he 
had  intended  to  become  such  to  a  limited  extent.  If  the  em- 
ployer had  thus  become  a  subscriber  in  the  Massachusetts  Em- 
ployees Insurance  Association,  incorporated  under  the  Work-? 
men's  Compensation  Act,  so  called,  there  seems  no  doubt  that 
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he  would  thereby  have  become  subject  to  the  obligation  to 
meet  any  assessments  made  by  the  association  if  the  need  re- 
quiredi  in  the  same  manner  as  any  other  subscriber,  and  that 
this  would  be  true  notwithstanding  the  fact  that  he  had  taken 
out  a  policy  from  the  association  intended  only  to  apply  to  part 
of  his  employees.  This  would  show  that  he  had  the  status  of 
a  subscriber. 

The  word  ''subscriber"  is  defined  and  particularly  referred 
to  in  the  act.  Section  2  of  Part  V.  says  that  "  subscriber."  shall 
mean  an  employer  who  has  become  a  member  of  the  associa- 
tion by  paying  a  year's  premium  in  advance  and  receiving  the 
receipt  of  the  association  therefor,  provided  that  the  association 
holds  a  license  issued  by  the  Insurance  Commissioner  as  pro- 
vided in  section  12,  Part  IV.  Section  3  of  Part  V.  provides 
that  ''Any  liability  insurance  company  authorized  to  do  busi- 
ness within  this  commonwealth  shall  have  the  same  right  as  the 
association  to  insure  the  liability  to  pay  the  compensation  pro- 
vided for"  by  Part  II.  of  this  act,  and  when  such  liability 
company  issues  a  policy  conditioned  to  pay  such  compensation, 
the  holder  of  such  policy  shall  be  regarded  as  a  subscriber  so 
far  as  applicable  within  the  meaning  of  this  act;  and  when 
any  such  company  insures  such  payment  of  compensation  it 
shaU  be  subject  to  the  provisions  of  Parts  I.,  II.,  III.  and  V, 
and  of  section  22  of  Part  IV.  of  this  act.  If  an  employer  who 
had  insured  only  part  of  his  employees  were  held  not  to  be  a 
subscriber  under  the  act,  it  would  seem  that  the  whole  system 
of  workmen's  insurance  and  rights  to  compensation  under  the 
act,  both  as  regards  employees  and  employers  in  this  State, 
would  be  left  in  uncertainty  at  all  times.  If  an  employer  of 
large  numbers  of  persons  insured  all  his  employees,  with  the 
exception  of  a  few  whom  he  left  out,  such  as  office  clerks,  such 
employer  would  have  to  be  held  not  to  be  a  subscriber,  with  the 
consequence  that  neither  the  employer  nor  the  great  mass  of 
his  employees  would  be  protected  by  the  provisions  of  the  act. 
The  employer  under  such  a  construction  of  the  law,  under  such 
circumstances,  would  therefore  still  be  liable  to  suits  at  com- 
mon law  by  any  and  all  of  his  employees  who  are  injured  in 
their  employment,  although  he  had  paid  an  insurance  premium 
for  most  of  them  under  the  act;  and  all  the  employees,  on  their 
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side^  would  have  no  right  to  compensation  under  the  act.  It 
would  therefore  seem  that  an  employer  who  becomes  a  sub- 
scriber for  any  part  of  his  help  must  have  been  contemplated, 
as  a  practical  matter,  to  have  become  thereby  a  subscriber  for 
€lII  his  help.  This  construction  of  the  law  seems  to  be  the  only 
one  that  is  in  harmony  with  its  general  purpose  and  policy. 
This  construction  also  seems  required  by  the  express  provisions 
of  the  act,  and  the  relation  of  its  different  parts  to  the  scheme 
as  a  whole.  Section  5  of  Part  I.  states  that  "  an  employee  of  a 
subscriber"  shall  be  held  to  have  waived  his  right  of  action  at 
common  law  if  he  has  not  given  his  employer  a  written  notice 
claiming  such  right.  If  the  employees  of  a  subscriber  are  held 
by  the  operation  of  this  act  to  have  waived  their  rights  of 
action  at  common  law,  they  certainly,  on  the  other  hand,  must 
be  held  to  have  been  given  by  the  law  their  right  to  compensa- 
tion as  an  equivalent.  Section  1,  Part  IL,  states  explicitly 
that  "If  an  employee  .  .  .  receives  a  personal  injury  arising 
out  of  and  in  the  course  of  his  employment,  he  shall  be  paid 
compensation  by  the  association,  as  hereinafter  provided,  if 
his  employer  is  a  subscriber  at  the  time  of  his  injury."  It  also 
appears  from  section  17,  Part  III.,  that  "If  a  subscriber  enters 
into  a  contract  with  an  independent  contractor  to  do  such  sub- 
scriber's work,  .  .  .  the  association  shall  pay  to  the  employees 
of  such  independent  contractor,  or  the  employees  of  a  sub- 
contractor, any  compensation  which  would  be  payable  to  them 
under  this  act  if  the  independent  or  sub-contractors  were  sub- 
scribers." It  would  seem  from  this  section  that  all  of  the  em- 
ployees of  an  independent  contractor,  or  of  a  sub-contractor, 
who  were  doing  the  work  of  a  subscriber,  were  contemplated 
by  the  act  en  masse  to  be  entitled  to  compensation  from  the 
insurer  of  the  subscriber.  If  all  such  employees  as  these,  who 
are  indirectly  doing  work  of  the  subscriber,  are  entitled  to  com- 
pensation, it  would  certainly  seem  that  all  those  who  are 
directly  employed  by  the  subscriber  are  equally  intended  to  be 
entitled  to  compensation  in  case  of  injuries.  Furthermore, 
section  20,  Part  IV.,  requires  that  "every  subscriber  shall  as 
soon  as  he  secures  a  policy  give  notice  to  ali  persons  under 
contract  of  hire  with  him  that  he  has  provided  for  payment  to 
injured  employees  by  the  association;  "  section  21,  Part  IV., 
that  "he  shall  give  notice  to  all  persons  about  to  enter  into  any 
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contract  of  hire  with  him  that  he  has  provided  for  payment  to 
injured  employees  by  the  association." 

I  am  therefore  of  the  opinion  that  for  the  above  reasons  the 
injured  employee  in  this  case  is  entitled  to  compensation,  as 
he  received  a  personal  injury  arising  out  of  and  in  the  course 
of  his  employment,  and  his  employer  was  a  subscriber  at  the 
time  of  the  injury. 

The  contention  that  section  2  of  Part  I.  deprives  the  em- 
ployee of  compensation  does  not  seem  to  be  valid,  as  this 
section  simply  provides  that  certain  defenses  shall  not  apply  in 
actions  at  law  brought  by  domestic  servants  or  farm  laborers 
against  their  employers.  If  this  employer,  who  was  a  farmer, 
had  not  accepted  the  act  by  insiuing  thereunder,  this  section 
would  have  left  his  employees  exposed  to  the  old  defenses  in 
their  actions  at  law  against  him  for  personal  injuries;  but  in- 
asmuch as  this  employer  has  elected  to  become  a  subscriber, 
there  is  nothing  in  the  act  which  provides  that  the  consequences 
of  such  election  by  him  are  different  from  those  which  follow 
the  election  of  any  other  subscriber.  Employees  of  a  farmer 
came  within  the  definition  of  an  employee,  as  stated  in  section 
2  of  Part  v.,  as  fully  as  those  of  any  other  employer;  and 
section  6  of  Part  IV.  provides  that  "any  employer  in  the  com- 
monwealth may  become  a  subscriber." 

It  would  also  appear,  from*  the  history  of  workmen's  com- 
pensation acts  in  the  United  States  since  that  of  New  York 
was  declared  unconstitutional  in  Ives  v.  South  Buffalo  Ry.,  201 
N.  Y.  271,  Bradbury's  Workmen's  Compensation,  Introduction, 
XXXI,  that  these  acts  were  made  elective  in  form  to  avoid 
constitutional  objections,  but  that  their  general  intent  remained 
the  same,  —  to  make  their  application  as  nearly  universal  and 
compulsory  as  was  permissible,  —  such  a  general  scheme  of 
compensation  law  being  regarded  as  in  accordance  with  sound 
public  i)olicy  and  the  general  welfare. 

David  T.  Dickinson. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

RuGG,  C.J.  This  is  a  proceeding  under  the  Workmen's 
Compensation  Act.  The  material  facts  as  found  by  the  In- 
dustrial Accident  Board  are  these:  — 
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The  employer,  Daniel  L.  Tappan,  carried  on  a  market  garden  in  Arling- 
ton, Mass.  At  the  time  of  the  injury  to  Patrick  Eeaney,  the  employee, 
Mr.  Tappan  had  in  his  employ  four  drivers  and  four  helpers,  who  were 
engaged  in  the  work  of  driving  the  produce  of  the  farm  to  market  and 
delivering  it  in  the  city  of  Boston.  All  of  the  driving  and  delivering  was 
done  by  these  four  drivers  and  helpers.  These  men  were  employed  the 
year  round.  When  they  were  not  engaged  in  the  work  of  delivering  the 
produce  of  the  farm  they  worked  upon  the  farm,  doing  aU  kinds  of  farm 
work.  In  addition  to  these  so-called  drivers  and  helpers,  Mr.  Tappan 
employed  upon  his  farm  certain  men  who  were  engaged  exclusively  in 
the  work  of  farm  labor,  and  who  did  nothing  in  the  way  of  driving  or 
helping  on  the  teams  engaged  in  delivering.  Mr.  Keaney,  the  injured 
man,  was  such  a  laborer;  that  is,  he  was  engaged  exclusively  in  farm 
labor  and  had  not  been  engaged  at  any  time  m  the  work  of  driving  and 
helping  to  distribute  the  produce  of  the  farm.  At  the  time  of  the  injury 
he  was  on  the  top  of  a  load  of  hay,  and  hay  was  being  gathered  on  Mr. 
Tappan's  land  for  his  own  iise  and  not  for  sale. 

Mr.  Tappan  procured  a  policy  of  insurance  in  the  Employers'  Liability 
Assurance  Corporation,  Ltd.,  insuring  his  "drivers  and  helpers"  on  an 
estimated  pay  roll  of  $1,650  a  year.  As  a  matter  of  fact,  the  pay  roll  of 
his  "drivers' and  helpers"  was  more  than  Sl,650  a  year.  The  policy  was 
issued  on  the  thirty-first  day  of  July,  1912.  Shortly  before  this  time  the 
employer  had  been  informed  that  he  would  be  liable  in  case  the  "drivers 
and  helpers"  were  injured  while  engaged  in  the  work  for  which  they  were 
hired. 

The  employer  did  not  intend  to  have  the  Workmen's  Compensation 
Act  cover  all  of  his  farm  laborers.  What  he  desired  to  do  waB  to  protect 
himself  from  loss  in  case  any  of  the  men  engaged  in  the  work  of  distribut- 
ing his  farm  produce  were  injured,  and  this  was  his  sole  purpose  in  pro- 
curing this  policy  of  insurance. 

It  is  manifest  from  this  statement  of  the  facts  that  Patrick 
Eeaney  was  a  farm  laborer.  He  performed  the  ordinary  work 
which  is  done  by  one  hired  by  a  farmer  to  aid  in  the  common 
incidents  of  agricultural  employment.  (Rowley  v.  Ellis,  197 
Mass.  391.)  He  was  neither  a  driver  nor  helper  in  any  proper 
meaning  of  those  words,  although  occasionally  he  may  have 
driven  a  team  as  a  part  of  his  farm  work,  and  although  in  a 
most  general  sense  he  helped  about  the  farm.  His  employer 
was  a  farmer. 

The  Workmen's  Compensation  Act  was  not  intended  to  con- 
fer its  advantages  upon  farm  laborers,  or  to  impose  its  burdens 
upon  farmers.  (St.  1911,  c.  751,  Part  L,  §  2.)  The  legisla- 
tive policy  of  exempting  them  from  statutory  benefits  and 
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liabilities  established  in  addition  to  those  of  the  common  law 
disclosed  in  the  Employers'  Liability  Act»  St.  1909,  chapter 
514>  section  142,  has  been  continued  in  the  Workmen's  Com- 
pensation Act.  A  farmer  employing  laborers  in  agriculture 
suffers  no  harm  in  not  undertaking  to  become  a  subscriber 
under  the  Workmen's  Compensation  Act.  Hence,  it  is  ap- 
parent that  a  farmer  who  chooses  to  avail  himself  of  its  terms 
and  thereby  to  confer  the  boon  of  its  protection  upon  his  em- 
ployees, does  so  on  other  grounds  than  those  which  might 
actuate  the  manufacturer  or  other  employer  of  labor.  There 
is  much  strength  in  the  arguments  drawn  from  the  definition 
of  "subscriber"  in  Part  V.,  section  1,  and  of  the  requirements 
imposed  upon  subscribers  by  Part  IV.,  sections  20  and  21,  that 
if  one  becomes  a  subscriber  at  all  or  in  any  respect  he  must  be 
subject  fully  and  without  reservation  or  exception  to  all  the 
provisions  of  the  act.  These  arguments  possibly  might  be 
decisive  as  to  all  employers  save  those  excepted  from  the  act. 
But  as  applied  to  employers  of  the  excepted  classes  they  are 
not  of  coimtervailing  force. 

The  act  is  a  practical  measure  designed  for  use  among  a 
practical  people.  There  appears  to  be  no  reason  for  saying 
that  a  farmer  may  not  adopt  it  if  he  desires.  Any  contract  of 
insurance  made  by  him  under  its  terms  is  valid  and  enforcible. 
On  the  other  hand,  if  he  does  not  desire  to  make  it  available 
for  all  of  his  employees,  there  is  no  insuperable  objection  to 
his  undertaking  an  insurance  for  a  limited  portion  of  them. 
If  there  are  those,  separable  from  others  by  classification  and 
definition,  whose  labor  b  more  exposed  or  dangerous,  or  whom 
he  may  desire  to  protect  for  any  other  reason,  there  is  nothing 
in  the  act  reasonably  interpreted  to  show  why  he  may  not  do 
80.  The  purposes  of  the  act,  which  have  been  discussed  at 
length  in  Gould's  Case,  215  Mass.  480,  are  such  that,  if  feasible, 
it  ought  to  be  extended  to  include  cases  within  its  scope,  in- 
terpreted in  the  light  of  its  purpose  and  to  encourage  its  adop- 
tion by  those  who  for  reasons  of  legislative  policy  were  excepted 
from  its  express  operation.  If  construed  to  compel  farmers  to 
insure  for  all  their  laborers  if  they  undertake  to  insure  any  of 
them,  the  inevitable  tendency  would  be  to  discourage  resort  to 
the  act  in  any  respect. 
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It  is  not  necessary  to  decide  whether  those  described  in  the 
policy  as  "drivers  and  helpers"  were  fann  laborers  or  not.  If 
they  were,  the  grounds  which  have  been  stated  are  decisive 
against  the  employee.  If  they  were  not,  but  belong  to  a  dif- 
ferent class  of  employees  not  within  the  exception  created  by 
section  2  of  Part  I.  of  the  act,  then  the  farmer  would  be  de- 
prived of  that  exemption,  provided  he  was  also  engaged  in 
some  other  line  of  business  as  to  which  he  desired  to  come 
under  the  act.  Such  an  interpretation  of  the  act  would  be  con- 
trary to  its  declared  purpose.  The  exemption  applies  to  all 
farmers  so  far  as  concerns  farming  operations,  whether  carrying 
on  other  business  or  not. 

Decree  affirmed. 


Case  No.  61. 

John  Ira  Bentley,  Employee. 

BuRNHAM  Brothers,  Employer. 

Massachusetts  Employees  Insurance  Association,  Insurer. 

Supreme  Judicial  Court  decides  that  Widow  separated 
FROM  HER  Husband  is  not  a  Dependent.  Minor  Child 
A  Partial  Dependent. 

The  evidence  disclosed  the  fact  that  the  widow,  with  her  child,  left  the  home  of 
the  employee  in  June,  1908,  for  justifiable  cause,  and  since  that  time  they  never 
lived  together.    The  employee  contributed  %2  weekly  to  the  minor  child. 

Hddt  that  the  widow  was  not  a  dependent  and  that  the  child  was  a  partial  de- 
I>endent. 

Review  before  the  Industrial  Accident  Board. 

Decision. —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Ck)urt. 

Decision.  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  John  Ira  Bentley  v. 
Massachusetts  Employees  Insurance  Association,  this  being  case 
No.  61  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F, 
McSweeney,    chairman,    representing   the   Industrial   Accident 
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Board,  James  W.  Rollins  of  Boston,  representing  the  insurer, 
and  Daniel  J.  Gallagher  of  Boston,  representing  the  employee, 
heard  the  parties  and  their  witnesses  in  the  Hearing  Room  of  the 
Industrial  Accident  Board,  Room  201,  Pemberton  Building,  on 
Thursday,  Jan.  9,  1913,  at  9.30  a.m. 

John  Ira  Bentley,  carpenter  by  occupation,  wages  $20  a 
week,  employed  by  Burnham  Brothers,  Newton,  Mass.,  was 
injured  while  in  the  course  of  his  employment  by  coming  into 
contact  with  a  splitting-saw,  which  cut  off  his  thumb  and  cut 
four  fingers.  As  a  result  of  the  operation  which  followed  he 
got  "post  operative"  or  ether  pneumonia,  and  on  Aug.  18, 
1913,  died  as  a  result  of  this  injury,  which  arose  out  of  his 
employment. 

The  agreed  statement  of  facts  is  as  follows:  — 

John  Ira  Bentley  married  Julia  Bentley  in  the  year  1894. 

He  lived  with  her  and  supported  her  until  June,  1908. 

A  child,  Almira  Susan  Bentley,  was  bom  in  1899. 

Julia  Bentley  and  the  child,  Almira  Susan  Bentley,  are  now  living  in 
the  town  of  Weston,  where  Julia  Bentley  is  employed  as  housekeeper. 

In  June,  1908,  Julia  Bentley  and  the  child  left  the  house  of  John  Ira 
Bentley  for  justifiable  cause,  and  since  that  time  wife  and  husband  have 
never  lived  together,  and  neither  the  wife  nor  the  child  has  since  received 
any  support  from  Bentley.  After  the  separation,  Julia  Bentley,  having 
no  resources  for  her  support,  went  to  live  with  a  sister  who  gave  her  a 
home  for  a  few  months.  She  then  obtained  emplo3rment,  and  has  since 
been  engaged  in  general  housework  and  housekeeping,  and  in  this  manner 
has  supported  herself  and  her  chUd,  Almira  Susan  Bentley. 

Mr.  Bentley  was  fifty-five  years  old  at  the  time  of  his  death.  His 
average  weekly  wages  were  $20. 

Either  side  may  introduce  additional  evidence. 

At  the  arbitration  meeting  and  hearing  held  in  this  case  on 
Jan.  9,  1913,  Ina  M.  Bentley,  a  daughter  of  the  deceased 
Bentley  and  his  first  wife,  testified  as  to  the  facts  of  the  sep- 
aration. That  her  father  was  a  drinking  man;  that  his  conduct 
was  such  that  her  stepmother,  Mrs.  Julia  Bentley,  and  herself, 
agreed  that  it  was  impossible  to  continue  family  life,  because 
of  the  father's  actions,  and  that  separation  resulted,  the  mother 
going  to  live'for  a  while  with  a  relative  and  subsequently  going 
to  Weston,  where  she  has  been  a  houskeeeper,  and  supported 
the  minor  daughter,  Almira  Susan  Bentley,  and  herself.    The 
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daughter  by  the  first  wife,  Ina  Bentley,  who  is  of  age,  is  a 
dentist's  assistant,  and  has  been  able  to  support  herself  at  that 
profession.  She  testified  that  her  stepmother  was  unable  to  be 
present  at  this  hearing;  that  they  were  good  friends,  and  that 
she  had  affection  for  her  stepsister  Almira.  She  further  testi- 
fied that  there  had  been  meetings  between  her  father  and  his 
wife,  the  conversation  at  these  meetings  taking  the  form  of  the 
prospects  of  the  father  being  able  to  reform  and  providing  a 
home  again  for  his  family.  At  one  time  he  promised  to  give 
his  wife  money  whenever  he  could.  The  mother  supported 
Almira,  and  on  one  occasion  when  the  father  was  ill  the  wife 
had  given  him  a  pair  of  shoes  and  about  $2  in  money.  During 
the  five  months  of  the  two  years  just  previous  to  the  death  of 
John  Ira  Bentley,  he  was  sick  on  various  occasions,  and  the 
daughter,  Ina  Bentley,  had  during  these  periods  given  him 
money  to  help  him  along. 

On  January  19  the  mother,  Julia  Bentley,  with  the  minor 
daughter,  Almira  Susan,  and  her  stepdaughter,  Ina  Bentley, 
presented  themselves  at  the  offices  of  the  Industrial  Accident 
Board  and  said  that  on  account  of  Mrs.  Bentley's  occupation 
it  was  impossible  to  get  away  more  than  once  a  month.  Mr. 
Pillsbury,  attorney  for  the  Massachusetts  Employees  Insiu^ance 
Association,  participated  in  the  examination  of  Mrs.  Bentley 
and  Ina  Bentley. 

Mrs.  Bentley  stated  that  she  was  a  housekeeper  in  Weston, 
receiving  $3.50  a  week,  and  in  addition  was  given  board  and 
lodging  for  herself  and  her  minor  daughter,  who  attended 
school.  The  only  contribution  she  ever  remembered  having 
received  personally  from  her  deceased  husband  was  $2,  which 
he  gave  her  one  Sunday  when  she  was  visiting  him  on  Spring- 
field Street.  He  also  gave  the  little  girl  50  cents  at  that  time, 
and  promised  to  give  her  (Mrs.  Bentley)  S5  if  she  would  call 
the  following  Sunday,  but  she  could  not  get  away  from  work 
and  never  received  the  money.  Mrs.  Bentley  stated  that  he 
never  bought  the  little  girl  anything,  but  that  she  had  received 
help  from  her  stepdaughter. 

Ina  Bentley  stated  she  had  never  helped  her  stepmother  with 
money  that  she  personally  earned,  because  she  only  earned 
enough  to  support  herself.  Diu^ing  the  first  two  or  three  years 
after  the  separation  she  received  amounts  of  money  from  her 
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father  when  he  was  working,  which  she  in  turn  would  give  to 
her  stepmother  when  she  saw  her.  She  would  also  pay  little 
bills  for  her.  During  the  last  year  her  father's  health  had  not 
been  good  and  she  had  loaned  him  money  when  he  had  been 
sickf  but  this  money  he  and  she  considered  as  a  loan,  which*  he 
generally  paid  back.  He  was  able  to  maintain  himself  except 
for  five  months  (January,  February  and  March,  1911,  and  May 
and  June,  1912).  During  the  year  before  the  death  of  her 
father  she  had  visited  him  Saturday  nights.  When  he  had 
money  he  generally  gave  her  S2  every  visit.  Perhaps  out  of 
every  eight  weeks  there  would  be  two  weeks  when  she  would 
not  receive  any  money  from  him;  these  would  be  times  when 
he  would  get  drunk  on  a  Sunday  and  stay  so  until  Tuesday; 
then,  having  lost  his  position,  he  would  be  obliged  to  look  for 
another. 

The  facts  at  the  time  of  injury  appear  to  be  that  the  wife, 
Julia  Bentley,  was  not  in  whole  or  in  part  dependent  upon  her 
husband  for  support. 

Hddy  that  the  wife,  Julia  A.  Bentley,  was,  at  the  time  of  her 
husband's  death,  neither  in  whole  nor  in  part  dependent  on 
him,  and  was  not  entitled  to  compensation. 

The  testimony  by  the  daughter  of  the  first  wife,  Ina  Bentley, 
was  corroborated  by  the  wife  of  the  deceased,  that  during  the 
periods  when  her  father  was  earning  money  he  gave  the  said 
Ina  various  sums  of  money,  stated  as  $2  each  time,  which  she 
in  turn  gave  to  his  wife.  There  is  nothing  in  the  evidence  to 
show  that  this  help,  given  to  the  mother,  was  for  herself  or  for 
the  minor  child,  or  for  both,  but  the  conclusion  is  reasonable 
that  such  money  could  be  considered  as  probably  to  be  applied 
for  the  uses  of  the  child.  The  mother,  as  shown  in  the  agreed 
statement  of  facts,  was  able  to  support,  and  did  support,  her- 
self. Her  labor  brought  her  her  own  living  and  the  living  of 
the  child,  and,  in  addition,  $3.50  a  week,  so  that  this  money 
from  the  husband,  through  her  stepdaughter,  when  received, 
must  have  been  a  very  welcome  addition  for  the  purpose  of 
buying  necessaries  in  clothing  and  the  like  for  her  minor 
daughter. 

Held,  that  the  minor  child,  Almira  Susan  Bentley,  was  a 
I)artial  dependent  of  the  deceased  Bentley,  and  is  entitled  to 
partial  compensation  ''equal  to  the  same  proportion  of  the 
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weekly  payments"  which  her  father  contributed  for  her  supn 
port  bore  to  his  average  weekly  earnings  at  the  time  of  his 
injury;  and  that  this  minor  child,  Almira  Susan  Bentley,  b 
therefore  entitled  to  a  death  benefit  of  $1  per  week  for  three 
hundred  weeks  from  the  date  of  the  injury. 

Edw.  F.  McSweeney. 
James  W.  Rollins. 

* 

I  find  myself  unable  to  concur  with  my  associates  in  arbitra- 
tion in  their  findings  of  fact,  and  therefore  dissent  therefrom. 

Daniel  J.  Gallagher. 

Findings   and  Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  Wednesday,  April  16,  1913,  at  3  p.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 

The  Board  further  finds,  on  the  statement  of  counsel,  the 
evidence  before  the  full  Board  and  the  report  of  the  committee 
of  arbitration,  that  John  Ira  Bentley,  the  employee,  contrib- 
uted the  sum  of  $2  a  week  for  the  benefit  of  the  minor  child, 
Almira  Susan  Bentley,  and  that  the  said  minor  child  b  there- 
fore entitled  to  a  weekly  payment  of  $1  a  week  for  a  period  of 
three  hundred  weeks  from  the  date  of  the  injury,  being  a 
partial  dependent  under  section  6,  Part  III.  of  the  statute, 
and  in  accordance  therewith  being  entitled  ''to  the  same  pro- 
portion of  the  weekly  payments  for  the  benefit  of  persons 
wholly  dependent  as  the  amount  contributed  by  the  employee 
to  such  partial  dependents  bears  to  the  annual  earnings  of 
the  deceased  at  the  ^time  of  his  injury." 

James  B.  Carroll. 
Dudley  M.  Holman.    . 
David  T.  Dickinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 
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Decree  of  Supreme  Judicial  Court  on  Appeal. 

Sheldon^  J.  This  case  must  be  decided  upon  the  facts 
found  by  the  Industrial  Accident  Board  in  its  review  of  the 
report  of  the  committee  of  arbitration.  (St.  1911,  c.  751, 
Part  III.,  §§  5,  10,  16;  and  St.  1912,  c.  571,  §§  12-15.)  The 
Industrial  Accident  Board  adopted  the  findings  of  the  com- 
mittee of  arbitration  and  found  some  further  facts.  Its  find- 
ings were  made  after  a  hearing  of  the  parties,  on  the  statements 
of  counsel  and  the  evidence  before  the  full  Board.  The  find- 
ings of  fact  thus  made  are  not  open  to  revision  as  such. 
(Donovan's  Case,  ante,)  Nor,  as  the  evidence  is  not  reported, 
can  it  be  contended  that  as  a  matter  of  law  they  were  not 
warranted. 

The  wife  and  child  of  Bentley  were  both  living  apart  from 
him  at  the  time  of  his  death.  Accordingly  neither  of  them 
was  "conclusively  presumed"  to  have  been  wholly  dependent 
upon  him  for  support.  The  question  must  be  determined  upon 
evidence  of  the  fact  as  it  existed  at  the  time  of  the  injury. 
(St.  1911,  c.  751,  Part  II.,  §  37.)  The  Industrial  Board  has 
found  that  the  wife  was  not  dependent  upon  Bentley  for  sup- 
port, but  that  the  child  was  partially  so.  On  these  findings  the 
conclusion  that  the  wife  was  entitled  to  no  compensation  and 
that  the  child  was  entitled  to  receive  the  sum  awarded  to  her 
was  correct. 

The  decree  of  the  Superior  Court  must  be  affirmed. 

So  ordered. 

Casb  No.  93.  ^ 

Caroline  Miluken,  Dependent  of  Frank  T.  Milliken, 

Employee. 
A.  Towle  &  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Supreme  Judicla^l  Court  decides  that  Personal  Injury  to 
Employee  does  not  arise  out  of  his  Employment  when, 
BY  Reason  of  an  Impairment  of  his  Memory,  he  wan- 
ders TO  AND  FALLS  INTO  A  SwAMP  AND  DIES  OF  PNEUMONIA, 

CAUSED  BY  Cold  and  Exposure. 

The  employee  was  a  driver  and  had  been  engaged  during  the  day  at  his  regular 
work,  driving  a  delivery  wagon.  He  was  directed  at  5  o'clock  in  the  afternoon 
to  drive  his  horse  and  wagon  back  to  the  stable.    He  was  not  seen  by  any  one 
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after  thia  diroetion  had  been  given  him  until  he  was  found  the  following  morn- 
ing lying  in  a  swamp,  covered  with  mud  and  water,  with  the  exception  of  his 
head.  By  reason  of  an  impairment  in  memory,  due  to  a  personal  injury  which 
happened  some  years  before,  he  had  wandered  from  the  route  which  he  should 
have  followed.  He  was  taken  to  a  hospital,  but  never  recovered  a  normal  or 
rational  consciousness,  dying  a  few  days  later.  He  could  give  no  explanation 
of  where  he  had  been  or  what  had  occurred,  but  spoke  in  a  delirium  only  of 
looking  for  his  horse.  The  Immediate  cause  of  his  death  was  lobar  pneumonia, 
caused  by  cold  and  exposure. 

Bddt  that  this  was  an  injury  arising  out  of  and  in  the  course  of  his  employment. 

Review  before  the  Industrial  Accident  Board. 

D^daion,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration,  Mr.  Carroll  dissenting. 

Appealed  to  Supreme  Judicial  Court. 

Decinon,  —  The  Supreme  Judicial  Court  reverses  the  findings  of  the  Industrial  Ac- 
cident Board. 

Report  of  Committee  of  Arbitraiion, 

The  arbitration  committer  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Caroline  Milliken  t. 
Travelers  Insurance  Company,  this  being  case  No.  93  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  William  C. 
Prout,  representing  the  insurer,  and  John  F.  Lynch,  represent- 
ing the  widow,  heard  the  parties  and  their  witnesses  at  the 
Hearing  Room  of  the  Industrial  Accident  Board,  Thursday, 
Feb.  6,   1913,  at  10  a.m. 

The  arbitrators,  being  duly  sworn,  report  and  find  as  fol- 
lows: — 

The  evidence  showed  that  the  employee,  Frank  A.  Milliken, 
a  man  of  fifty-two  years  of  age,  had  been  in  the  employ  of 
A.  Towle  &  Co.,  the  employer,  as  a  driver  or  teamster  for 
about  twenty-seven  years  prior  to  the  incidents  which  caused 
his  death  hereafter  referred  to. 

Some  four  or  five  years  ago  he  received  an  injury  from  ai> 
accident  through  falling  from  his  wagon  and  striking  on  his 
head  while  in  the  course  of  his  employment.  He  was  a  strong 
and  healthy  man  before  this  accident,  but  was  never  so  well 
afterwards,  having  particular  trouble  from  an  impairment  of 
his  memory  and  a  gradual  loss  of  vision  of  one  eye. 

On  one  occasion,  in  July,  1912,  his  power  of  memory  failed 
him  so  completely  that  while  driving  in  the  course  of  his  duties 
in  Boston,  in  the  daytime,  he  could  not  remember  where  he 
was  or  identify  the  places  or  the  street  in  which  he  then  was. 
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although  he  had  been  thoroughly  familiar  with  the  street  and 
adjacent  places  and  neighborhood  for  years.  He  recovered 
from  this  lapse  and  inability  at  that  time  in  about  half  an 
hour,  and  was  then  able  to  continue  his  work. 

On  Oct.  8,  1912,  he  had  worked  during  the  day  at  his  regular 
work,  driving  a  delivery  wagon,  but  had  not  caUed  on  various 
parties  to  receive  bundles  and  packages  for  transportation  as 
his  duties  required,  and  as  he  was  expected  to  do,  and  had 
made  several  reports  to  his  foreman,  Mr.  James  Hennessey, 
that  he  had  not  received  merchandise  from  certain  regular  cus- 
tomers because  they  were  not  ready  to  be  taken,  which  reports 
were  contrary  to  the  facts,  this  being  due  to  some  failure  of 
memory  and  mental  powers,  and  said  foreman  had  also  noticed 
a  peculiar  look  to  his  eyes  and  a  strangeness  of  manner  during 
the  day.  He  was  directed  by  his  foreman,  Mr.  Hennessey, 
about  5  o'clock  on  that  day  to  drive  his  horse  and  wagon  back 
to  the  stable  where  they  would  be  kept  for  the  night.  This 
driving  to  the  stable  for  such  purpose  was  a  part  of  his  regular 
work  and  duty. 

He  received  this  direction  at  41  Matthews  Street,  Boston,  his 
employer's  office.  The  stable  was  located  at  Miller  Street, 
Charlestown,  about  two  or  three  miles  away.  He  was  seen  by 
Hennessey  a  few  minutes  afterwards  driving  through  Post  Office 
Square,  Boston,  not  far  from  Matthews  Street,  apparently 
driving  all  right  in  the  usual  route  to  the  stable.  At  some  place 
between  Post  Office  Square  and  the  stable  in  Charlestown  he 
was  seized  with  such  a  loss  of  memory  and  mental  faculties  that 
he  was  unable  to  recognize  streets  and  places,  and  on  account 
of  such  disordered  mental  condition  he  became  lost  and  unable 
to  direct  the  horse  to  the  stable. 

No  evidence  was  introduced,  or  question  suggested  or  raised 
as  to  intoxication,  and  it  was  agreed  by  the  parties  and  found 
by  the  arbitrators  to  be  a  fact  that  his  memory  was  lost  and 
his  mind  and  faculties  disordered  without  fault  of  his  own,  and 
that  he  thereby  lost  his  sense  of  locality,  places  and  distances. 
He  drove  the  horse  while  in  this  condition  through  some  streets 
or  ways  until  he  was  seen  by  a  witness  in  Burlington,  Mass., 
in  a  narrow  private  way  at  about  11  o'clock  p.m.,  riding  around 
in  the  dark.    He  apparently  wanted  to  get  out  of  this  private 


50  MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

way  onto  the  road,  and  the  witness  assisted  him  with  a  lantern 
in  so  doing,  and  directed  and  saw  hun  drive  away  toward 
Lowell.    The  witness  could  not  get  Milliken  to  speak  at  all. 

He  was  not  seen  by  any  one  after  this  driving  the  horse  and 
wagon,  and  was  found  the  following  morning  at  about  6  o'clock 
by  parties  who  heard  him  crying  out,  lying  in  a  swamp  or 
brook  in  the  city  of  Wobum,  covered  by  mud  and  water,  with  the 
exception  of  his  head.  His  hat  was  found  on  an  adjacent  road 
about  200  feet  distant,  and  the  horse,  attached  to  the  wagon, 
was  found  standing  by  the  side  of  said  road  about  half  a  mile 
distant  in  the  direction  of  Boston. 

Milliken  was  taken  to  a  hospital  in  Wobum  and  attended  by 
physicians,  but  never  recovered  a  normal  or  rational  conscious- 
ness. He  died  a  few  days  later  at  said  hospital  on  October  14. 
He  could  give  no  explanation  of  where  he  had  been  or  what 
had  occurred,  but  spoke  in  a  delirium  only  of  looking  for  his 
horse. 

The  immediate  cause  of  his  death  was  lobar  pneumonia 
caused  by  cold  and  exposure  while  lying  in  the  swamp  and 
water,  as  above  described,  and  during  the  night  preceding.  A 
condition  of  paralysis  was  also  observed  on  one  side  of  his  body 
while  he  was  at  the  hospital  before  his  death,  due  to  a  hem- 
orrhage in  the  brain.  In  the  opinion  of  the  physician  who 
observed  his  condition  before  his  death,  this  hemorrhage  and 
paralysis  were  caused  by  the  exposure  and  cold  while  in  the 
swamp,  which  had  induced  a  congestion  of  blood  in  the  brain, 
and  the  committee  finds  that  both  said  hemorrhage  and  pneu- 
monia were  caused  by  said  cold  and  exposure.  In  the  opinion 
of  the  attending  physician,  the  deceased  might  have  lived  years 
afterwards  so  far  as  the  effects  of  the  hemorrhage  and  paral- 
ysis were  concerned,  and  the  actual  cause  of  the  death  was  the 
pneumonia,  as  above  stated. 

The  committee  finds  that  the  wanderings  of  the  deceased 
commenced  while  driving  on  his  way  from  Post  Office  Square 
to  the  stable,  as  aforesaid,  in  the  course  of  his  duties,  and  that 
his  subsequent  wanderings  were  in  the  course  of  an  effort  to 
find  the  stable  and  get  his  horse  to  it  for  the  purpose  of  putting 
him  there  for  the  night,  and  that  his  work  and  duties  as  driver, 
and  the  matters  and  forces  with  which  he  was  dealing  and  sub- 
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jeet  to  at  the  beginning  of  and  during  his  mental  disorder,  par- 
ticularly the  horse  and  wagon,  were  contributing  causes  to  the 
occurrences  and  conditions  which  brought  about  his  death,  and 
without  which  contributing  causes  his  death  would  not  have 
occurred.  The  committee,  therefore,  finds  that  his  injuries  and 
death  arose  out  of  and  in  the  course  of  his  employment. 

The  committee  finds  that  his  average  weekly  wages  at  the 
time  of  receiving  his  injuries  and  death  were  $13;  that  he  left 
a  widow,  Caroline  Milliken,  who  was  wholly  dependent  upon 
his  earnings  at  the  time  of  said  injury  and  death,  and  that  she 
is  entitled  to  a  weekly  compensation  of  $6.50  for  a  period  of 
three  hundred  weeks,  dating  from  Oct.  9,  1912,  the  date  when 
said  injury  was  received. 

David  T.  Dickinson. 

John  F.  Lynch. 

Dissenting  Opinion, 

I  respectfully  dissent  from  the  findings  of  the  Board  in  the 
above  case,  for  the  following  reasons:  — 

1.  That  pneumonia  is  not  a  personal  injury  within  the  mean- 
ing of  the  act. 

2.  That  it  does  not  appear  that  the  death  of  the  employee 
arose  out  of  his  employment  or  can  be  attributed,  even  in- 
directly or  in  part,  to  it. 

Assuming  that  the  illness  commenced  while  the  employee 
was  in  the  course  of  his  employment,  nothing  more  has  been 
shown  than  that  it  was  coincident  with  such  employment.  It 
has  not  been  shown  that  the  injury  "arose  out  of"  as  well  as 
"in  the  course  of"  his  employment,  as  provided  by  the  act. 
All  the  evidence  shows  that  the  sole  cause  of  the  misfortune 
was  the  mental  condition  of  the  employee  on  the  afternoon  or 
evening  preceding  his  wandering  away,  and  that  but  for  such 
mental  aberration  what  subsequently  happened  could  not  have 
occurred. 

Further,  all  the  evidence,  including  the  medical  testimony, 
shows  that  the  man's  mental  condition  did  not  arise  out  of  his 
employment.  Since  it  appears  that  the  illness  cannot  be  traced, 
either  proximately  or  remotely,  to  the  man's  employment,  I  am 
forced  to  dissent  from  the  finding  of  the  majority  of  the  Board. 
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3.  Although  there  is  very  little  dispute  as  to  the  faats,  I 
find  that  the  statement  of  the  majority  of  the  Board  is  not 
strictly  in  accordance  with  the  testimony  in  one  or  two  par- 
ticulars which,  however,  may  not  be  decisive.  I  refer  especially 
(1)  to  the  testimony  concerning  the  action  of  the  employee 
during  his  last  afternoon's  employment,  upon  which  the  evi- 
dence was  conflicting,  and  I  doubt  if  any  of  it  went  quite  as 
far  as  found  by  the  Board;  (2)  the  statement  of  the  medical 
testimony,  which  the  Board  finds  was  to  the  effect  that  th^ 
exposure  of  the  employee  caused  paralysis,  cerebral  hemorrhage 
and  pneumonia,  which  is  not  my  recollection  of  his  testimony^ 
although  probably  not  of  great  importance. 

William  C.  Prout. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on 

Review, 

After  due  hearing  and  argument  of  counsel,  the  Industrial 
Accident  Board  affirms  and  adopts  the  findings  of  the  com- 
mittee of  arbitration,  except  as  follows,  and  further  expressly 
finds  and  decides:  — 

That  the  loss  of  memory  with  which  the  employee,  Milliken, 
was  seized  was  not  in- itself  a  fatal  disorder,  and  that  he  would 
not  have  met  his  death  as  he  did  but  for  the  horse  and  wagon 
and  his  effort  to  get  them  to  the  stable.  The  case  was  not  one 
of  those  in  which  an  employee  was  on  a  lark,  errand  or  purpose 
of  his  own,  but  seems  to  be  within  the  principle  of  Sneddon 
et  als.  t.  The  Greenfield  Coal  &  Brick  Co.,  3  Butterworth, 
W.  C.  C.  557;  Wicks  (or  Wilkes)  t^.  DoweU,  2  K.  B.  225;  74 
L.  J.  K.  B.  572;  Parsons  and  Allen,  Workmen's  Compensation 
Act,  4th  edition,  p.  10;  Milton-Senhouse,  Vol.  VII.,  p.  14;  and 
Clover,  Clayton  &  Co.  v.  Hughes,  A.  C.  242;  26  T.  L.  R.  359; 
Parsons  and  Allen,  Workmen's  Compensation  Act,  4th  edition, 
p.  10;   3  Butterworth,  W.  C.  C.  275. 

In  the  Sneddon  case  a  miner  got  lost  in  an  underground 
passageway,  and  after  traveling  a  long  distance  in  an  effort  to 
find  his  place  of  work  met  with  an  accident  which  caused  his 
death.  It  was  held  that  his  death  arose  out  of  and  in  the 
course  of  his  employment.    In  the  Clover,  Clayton  &  Co.  and 
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Wicks  (or  Wilkes)  cases  (supra)  it  was  held  that  where  the 
death  was  due  to  the  combined  cause  of  the  employment  and 
a  personal  infirmity,  and  would  not  have  happened  without  the 
operation  of  both  causes,  the  death  arose  out  of  and  in  the 
course  of  the  employment.  Although  the  English  act,  unlike 
the  Massachusetts  law,  requires  that  the  injury  must  result 
from  '^  accident, ''  it  seems  that  the  injury  in  the  case  at  bar 
would  be  held  by  the  English  courts  to  have  resulted  from  an 
accident. 

The  following  cases  defining  the  scope  of  employment  may 
be  pertinent  as  showing  that  Milliken  was  performing  his  duty 
at  the  time  of  his  falling  into  the  brook  in  an  endeavor  to  find 
his  way  out  of  the  road  and  get  back  to  the  stable.  (Hayes  v. 
Wilkins,  194  Mass.  223;  McCarthy  v.  Timmins,  178  Mass.  378 
at  381.) 

In  the  latter  case  the  court  states,  after  referring  to  the  fact 
that  the  driver  had  been  directed  to  go  to  the  stables,  as  fol- 
lows: — 

There  can  be  no  doubt  that  so  long  as  he  drove  the  team  with  that 
end  in  view  and  for  that  purpose  and  for  no  purpose  of  his  own,  he 
was  engaged  in  his  master's  business,  even  'if  he  made  a  detour  con- 
trary to  the  direction  of  his  master. 

It  has  been  suggested  in  the  present  case  that  Milliken's  em- 
ployer might  not  have  been  liable  if  Milliken,  by  reason  of  the 
mental  condition  he  was  in,  had  driven  over  and  injured  a 
person  in  the  highway,  and  that  this  therefore  shows  that  Milli- 
ken was  not  then  driving  in  the  cour^  of  his  employment.  But 
the  reason  that  there  might  be  no  recovery  against  the  master 
in  such  case  would  not  be  that  Milliken  was  not  acting  in  the 
course  of  his  employment,  but  that  negligence  could  not  be 
shown  in  the  acts  of  Milliken  on  account  of  his  mental  con- 
dition. The  ground  of  liability  under  the  Workmen's  Com- 
pensation Act  is  that  an  injury  simply  arose  out  of  and  in  the 
course  of  the  employment,  whereas  in  a  suit  at  law  it  is  based 
on  the  master's  negligence.  Furthermore,  if  the  horse  was  the 
cause  of  Milliken  being  carried  to  the  place  of  injury,  as  it  un- 
doubtedly was,  as  Milliken  was  hardly  more  than  an  automaton 
in  what  he  did  in  driving,  the  injury  must  be  held  to  have 
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arisen  out  of  his  employment,  because  this  was  the  danger  to 
which  he  was  exposed  by  his  employment  at  the  time  of  his 
abnormal  mental  seizure.  His  subsequently  being  carried  from 
where  he  wished  to  go  was  just  as  much  a  matter  of  chance 
and  accident  as  if  the  horse  had  been  running  away,  in  which 
latter  case  there  would  seem  to  be  no  doubt  that  the  accident 
or  injury  would  have  arisen  out  of  his  employment. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 

Dissenting  Opinion. 

I  am  unable  to  agree  with  the  majority  of  the  Industrial 
Accident  Board  in  this  case  because  I  do  not  think  it  can  be 
found  that  the  injury  arose  out  of  and  in  the  course  of  Mr. 
Milliken's  employment.  In  order  to  entitle  an  employee  to  re- 
cover under  the  Workmen's  Compensation  Act  he  must  at  the 
time  of  the  injury  be  engaged  in  the  services  and  employment 
of  his  employer,  and  the  employment  must  be  the  cause  or  the 
occasion  of  the  injury.  At  the  time  Mr.  Milliken  met  with  his 
injury  and  death  he  was  not  on  any  business  of  his  employer. 
Whatever  caused  him  to  depart  from  the  sphere  of  his  duties, 
whether  the  departure  was  intentional  or  not,  he  was  not  en- 
gaged in  doing  work  for  which  he  was  hired,  and  it  cannot 
be  said  that  any  instrumentality  belonging  to  his  einployer 
brought  him  into  this  place  of  danger  so  far  removed  from  any 
place  where  his  employment  called  upon  him  to  be.  If,  through 
loss  of  memory  or  some  defect  of  mind,  or  from  any  other 
such  cause,  he  was  taken  outside  the  course  of  his  work  he 
cannot  charge  the  employer  for  the  consequences.  Neither  can 
it  be  said  in  a  case  like  this  that  his  employment  occasioned 
his  injury  and  death. 

James  B.  Carroll. 

Decree  of  Supreme  Judicicd  Court  on  Appeal. 

LoRiNG,  J.  This  is  an  appeal  from  a  decree  of  the  Superior 
Court  based  on  a  decision  of  the  Industrial  Accident  Board, 
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oidering  the  insurer  to  pay  $1,950  for  the  death  of  Frank  T. 
Milliken.    The  facts  found  by  the  Board  were  these:  — 

Milliken,  at  the  time  of  his  death  in  October,  1912,  and  for 
some  twenty-seven  years  before  that  time,  had  been  a  driver 
in  the  employ  of  A.  Towle  and  Company,  the  insured,  who 
were  teamsters.  Some  four  or  five  years  before  his  death 
Milliken,  in  the  course  of  his  employment,  fell  from  his  wagon, 
striking  his  head.  This  caused  inter  (diay  an  impairment  of 
memory.  One  afternoon  in  July,  1912  (three  months  before 
his  death),  Milliken  lost  his  memory  while  driving  his  em- 
ployer's wagon  in  Boston,  and  for  half  an  hour  was  unable  to 
remember  where  he  was  or  to  identify  the  streets  in  which  he 
was  driving,  although  they  were  streets  with  which  he  was 
'' thoroughly  familiar."  During  the  day  of  Oct.  8,  1912,  from 
a  similar  failure  of  memory,  Milliken  did  not  call  for  packages 
as  his  duties  required,  and  reported  (contrary  to  the  fact)  that 
he  had  not  received  them  because  they  were  not  ready.  There- 
upon he  was  directed  to  drive  his  wagon  to  his  employer's 
stable  in  Charlestown  to  be  put  up  for  the  night.  Driving  his 
wagon  to  the  stable  for  the  night  was  part  of  Milliken's  regular 
work.  This  order  was  given  to  Milliken  about  5  o'clock  in 
the  afternoon  at  his  employer's  Boston  office  in  Matthew 
Street,  near  Post  Office  Square.  "At  some  place  between  Post 
Office  Square  and  the  stable  in  Charlestown  he  was  seized 
with  such  a  loss  of  memory  and  mental  faculties  that  he  was 
unable  to  recognize  streets  and  places,  and  on  account  of  such 
disordered  mental  condition  he  became  lost  and  unable  to  di- 
rect the  horse  to  the  stable."  About  11  o'clock  that  night 
Milliken  was  seen  driving  the  wagon  in  a  private  way  in 
Burlington,  and  was  helped  back  to  the  public  highway,  where- 
upon he  drove  away  in  the  direction  of  Lowell.  At  this  time 
Milliken  would  not  speak.  At  about  6  o'clock  the  following 
morning  Milliken  was  found  lying  in  a  swamp  in  Woburn  and 
—  with  the  exception  of  his  head  —  covered  with  mud  and 
water.  His  hat  was  found  on  the  "adjacent  road"  some  200 
yards  away,  and  the  horse  and  wagon  were  found  "by  the  side 
of  said  road,  about  half  a  mile  distant  in  the  direction  of 
Boston."  Milliken  was  taken  to  a  hospital  at  Woburn,  where 
he  died  on  October  14  without  recovering  his  memory.    He 
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''spoke  in  a  delirium  only  of  looking  for  his  horse."  The 
cause  of  his  death  was  pneumonia,  brought  on  by  cold  and 
exposure  while  lying  in  the  swamp. 

The  Industrial  Accident  Board  found  ''that  the  loss  of  mem- 
ory with  which  the  employee/ Milliken;  was  seized  was  not  in 
itself  a  fatal  disorder,  and  thi^t  he  would  not  have  met  his 
death  as  he  did  but  for  the  horse  and  wagon  and  his  effort  to 
get  them  to  the  stable." 

The  dependent's  'contention  is  that  MiUiken's  death  was 
caused  by  pneumonia  brought  on  by  his  falling  into  the  swamp 
and  lying  there  all  night;  that  falling  into  the  swamp  and  lying 
there  all  night  was  a  personal  injury  which  caused  his  death; 
and  for  this  she  relies  on  Alloa  Coal  Co.  v.  Drylie,  50  S.  L.  R. 
350,  and  Kelly  v.  The  Auchenlea  Coal  Co.,  48  S.  L.  R.  768. 

The  fact  that  Milliken  "would  not  have  met  his  death  as 
he  did  but  for  the  horse  and  wagon  and  his  effort  to  get  them 
to  the  stable,"  goes  no  farther  than  to  show  that  it  was  a  per- 
sonal injury  suffered  by  Milliken  "in  the  course  of  his  employ- 
ment." 

The  difficulty  in  the  case  arises  from  the  provision  that  the 
personal  injiuy  must  be  one  "arising  out  of"  as  well  as  one 
"in  the  course  of  his  employment." 

It  was  held  in  McNicoFs  Case,  215  Mass.  497,  that  the  pro- 
vision limiting  the  personal  injuries  for  which  compensation 
is  tp  be  made  to  those  "arising  out  of"  the  employee's  employ- 
ment means  that  the  nature  and  conditions  of  the  employment 
must  be  such  that  the  personal  injury  which  in  fact  happened 
was  one  likely  to  happen  to  an  employee  in  that  employment. 
In  that  case  it  was  said  that  there  must  be  a  ''causal  connec- 
tion" between  the  employment  and  the  injury. 

There  is  nothing  in  the  employment  of  driving  a  wagon 
which  makes  it  likely  that  the  employee  will  alight  from  his 
wagon,  wander  to  and  fall  into  a  swamp,  and  lie  there  all 
night.  The  distinction  between  the  case  at  bar  and  a  case 
within  this  clause  of  the  act  is  well  brought  out  by  what  b 
suggested,  by  a  remark  of  the  majority  of  the  Industrial  Acci- 
dent Board.  If  the  horse  driven  by  Milliken  had  run  away 
and  Milliken  had  been  thereby  thrown  out  and  killed,  the 
personal  injury  in  fact  suffered  in  that  case  would  have  been 
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one  which  from  the  nature  of  his  employment  would  be  likely  to 
arise,  and  so  would  be  one  "  arising  out  of  his  (the  employee's) 
employment.''  But  as  we  have  said,  there  is  nothing  in  the 
employment  of  driving  a  wagon  which  makes  it  likely  that  the 
employee  will  alight  from  his  wagon,  wander  to  and  fall  into 
a  swamp,  and  lie  there  all  night.  Sneddon  v.  Greenfield  Coal 
&  Brick  Co.,  47  S.  L.  R.  337,  much  relied  on  here  by  the 
dependent,  is  another  case  which  brings  out  the  distinction. 
There  a  miner  got  lost  in  the  underground  ways  of  a  mine 
and  was  killed  by  the  exhaust  steam  from  an  engine  which 
was  not  fenced  ofiF.  (See  also  Wicks  v.  Dowell  &  Co.  (1905), 
2  K.  B.  225.) 

We  find  nothing  in  the  other  cases  relied  on  by  the  depend- 
ent which  calls  for  notice. 

It  seems  plain  that  if  MUliken's  death  was  caused  by  a  per- 
sonal injury  it  was  one  which  happened  some  four  or  five  years 
before  the  occurrence  here  complained  of  and  before  the  Work- 
men's Compensation  Act  was  passed.  At  that  time  he  fell 
from  his  wagon  and  striking  on  his  head  suffered  as  a  result 
''an  impairment  of  his  memory." 

The  decree  of  the  Superior  Court  based  on  a  decision  of  the 
Industrial  Accident  Board  appealed  from  is  reversed,  and  a 
decree  should  be  entered  declaring  that  the  dependent  has  no 
claim  against  the  insurer. 

So  ordered. 

Case  No.  149. 

Patrick  McCarthy,  Employee. 

Apsley  Rubber  Company,  Employer. 

London  Guarantee  and  Accident  Company,  Ltd.,  Insurer. 

Chain  of  Causation  broken  by  a  Novus  Actus  Inter- 
veniens.  Employee  incapacitated  by  Reason  op  the 
Injury  becomes  Insane.  Compensation  withdrawn 
WITH  Right  to  Renewal  if  incapacitated  after  Res- 
toration TO  Sanity. 

The  employee  reoelved  a  personal  injury  arising  out  of  and  in  the  course  of  his 
employment  which  neoessitated  the  amputation  of  the  thumb  and  fingers  of 
his  right  hand.  A  few  days  later  he  suffered  from  alcoholic  insanity  and  was 
taken  to  the  Westborough  Insane  Asylum,  where  he  remained  five  days.    He 
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then  abstained  from  the  use  of  alcohol  for  a  period  of  about  six  weeks  and 
again  began  drinking.  This  brought  on  another  attack  of  insanity  and  the 
employee  became  totally  incapacitated  for  work  by.  reason  of  said  insanity. 

HeUL^  that  the  employee  was  not  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  the  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Patrick  McCarthy  v. 
London  Guarantee  and  Accident  Company,  this  beitig  Case  Xo. 
149  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Dr.  Walter  A. 
Jillson,  representing  the  employee,  and  N.  P.  Sipprelle,  Esq., 
representing  the  insurer,  after  being  duly  sworn,  heard  the  par- 
ties and  their  witnesses  at  Selectmen's  Room,  Town  Hall, 
Hudson,  Mass.,  Thursday,  April  3,  1913,  at  11  a.m. 

The  committee  finds  that  the  above-named  employee  received 
an  injury  in  the  course  of  and  arising  out  of  his  employment  on 
Dec.  9,  1912,  by  reason  of  his  right  hand  being  so  crushed  by  a 
pressing  machine  operated  by  him  in  the  course  of  his  work 
while  with  the  above-named  employer,  Apsley  Rubber  Com- 
pany, that  it  was  necessary  to  amputate  the  thumb  and  fingers 
of  the  hand. 

On  Sept.  15,  1905,  this  employee  had  been  treated  at  the 
Westborough  State  Insane  Asylum  for  alcoholic  insanity,  and 
had  been  discharged  as  recovered  after  staying  in  the  institu- 
tion four  months. 

He  had  been,  before  and  since  that  time  up  to  the  date  of  the 
accident  and  injury  above  named,  a  user  of  intoxicating  liquors 
to  some  extent  at  some  time  in  each  week  during  these  years. 
There  was  no  evidence  that  he  went  on  sprees  or  that  he  had 
been  before  the  courts  for  drunkenness  other  than  in  connection 
with  his  commitment  to  the  Westborough  Asylum  on  Sept.  15, 
1905. 

He  appeared  to  be  a  more  or  less  regular  drinker  to  an  extent 
that  did  not  interfere  with  his  work.    There  was  no  evidence 
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that  he  had  suffered  any  ill  effects  therefrom  up  to  the  time  of 
this  accident  other  than  the  commitment  above  named,  and  for 
eighteen  months  prior  to  this  accident  the  foreman  of  his  em* 
ployer  testified  that  this  employee  had  not  to  his  knowledge  lost 
a  day  from  work  through  the  effect  of  liquor. 

On  Dec.  12,  1912,  three  days  after  the  accident,  and  while 
suffering  from  the  pain  and  shock  following  the  surgical  opera- 
tion, he  became  delirious  and  maniacal,  in  a  state  of  alcoholic 
insanity.  This  condition  of  insanity  was  due  to  the  effects  of 
the  injury,  and  would  not  have  come  to  him  but  for  the  injury. 
The  medical  testimony  agreed  on  this,  and  the  conmiittee  so 
finds.  From  the  time  of  the  injury  up  to  this  outbreak  of  alco- 
holic insanity  he  had  drunk  no  intoxicating  liquor. 

He  was  sent  for  treatment  by  his  physician  for  this  alcoholic 
insanity,  when  attacked  with  it,  on  Dec.  12,  1912,  to  the  West- 
borough  Asylum,  and  was  there  received  and  treated,  and  was 
discharged  therefrom  five  days  later.  His  physician.  Dr.  Nor- 
man M.  Hunter  of  Hudson,  Mass.,  testified  that  after  examin- 
ing and  conversing  with  him  on  this  date,  Dec.  17,  1912,  he 
appeared  to  be  sane  and  to  have  recovered,  so  far  as  his  fit  of 
insanity  was  concerned;  and  that  he  could  not  conscientiously 
sign  a  certificate  stating  that  he  was  then  insane. 

The  physician  at  the  asylum,  however,  believed  on  Dec.  17, 

1912,  that  the  man  ought  to  remain  in  the  care  of  the  institu- 
tion somewhat  longer,  but  upon  the  information  of  Dr.  Hunter 
being  communicated  to  the  judge  of  the  local  court,  he  was  not 
committed  for  further  care  or  custody  to  the  institution. 

During  the  week  prior  to  Jan.  29,  1913,  the  injured  man 
drank  liquor  on  one  or  more  days,  although  he  had  been  warned 
by  Dr.  Hunter  not  to  drink  any  liquor,  so  that  he  was  consid- 
erably intoxicated  thereby,  and  on  Jan.  29,  1913,  had  another 
violent  and  maniacal  attack  of  alcoholic  insanity,  and  was  com- 
mitted that  day  by  the  local  court  as  an  insane  person  to  the 
Westborough  Asylum.  In  Dr.  Hunter's  opinion  the  injured 
hand  was  all  healed  so  that  he  could  use  it  on  said  Jan.  29, 

1913.  He  was  still  under  the  care  and  control  of  that  institu- 
tion on  the  day  of  the  hearing,  viz.,  April  3,  1913. 

He  appeared  and  gave  testimony  as  to  his  condition  at  the 
hearing  in  company  with  a  physician  from  the  asylum.     He 
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appeared  at  the  hearing  to  be  thoroughly  rational  and  readily 
responsive  to  all  questions  and  desirous  of  returning  to  such 
moderate  or  light  work  as  his  former  employer  could  offer  him, 
and  his  employer  through  hb  superintendent  thought  that  such 
work  could  be  given  him. 

The  wounds  of  his  injured  band  at  this  time  were  well  healed. 
In  the  opinion  of  his  attending  physician  from  the  asylum^  how- 
ever^  he  was  not  in  a  suitable  condition  mentally  to  take  care 
of  himself  or  be  discharged  from  the  institution^  and  it  was  the 
opinion  of  this  attending  physician  that  he  would  have  to  be 
taken  care  of  as  a  ''public  charge"  indefinitely. 

The  committee  finds  that  this  employee  had  recovered  on 
Dec.  17,  1912,  from  his  insane  attack  of  Dec.  12,  1912,  which 
was  due  to  the  injury  on  Dec.  9,  1912,  and  that  bis  subsequent 
outbreak  of  alcoholic  insanity  on  Jan.  29,  1913,  was  due  to  his 
use  of  intoxicating  liquors  during  the  week  preceding,  a9  above 
stated,  for  which  he  was  responsible;  that  he  was  wholly  inca- 
pacitated for  work  by  reason  of  his  physical  incapacity  up  to 
Feb.  16,  1913;  that  be  was  then,  on  said  February  16,  partly 
incapacitated  for  work  by  reason  of  his  physical  injury  to  the 
right  hand;  that  his  average  weekly  wages  at  the  time  of  the 
injury  were  $10;  and  that  he  was  entitled  to  a  compensation  of 
$5  per  week  for  total  incapacity  from  Dec.  23,  1912,  to  Feb. 
16,  1913,  viz.,  eight  weeks,  amounting  to  $40,  which  has  been 
paid. 

The  committee  finds  that  his  total  incapacity  ceased  on  said 
Feb.  16,  1913.  It  further  finds  that  there  was  due  him  for  the 
loss  by  severance  of  his  fingers  and  thumb  $5  per  week  for  a 
period  of  twenty-five  weeks,  and  that  he  has  been  paid  therefor 
sixteen  weeks,  —  viz.,  up  to  March  31,  1913,  —  and  that  there 
is  due  for  this  additional  compensation  $5  per  week  for  the 
balance  of  said  period,  viz.,  nine  weeks,  said  balance  of  addi- 
tional payments  amoimting  to  $45  to  expire  June  2,  1913,  and 
that  this  additional  compensation  has  been  fully  paid  at  the 
time  of  filing  this  report. 

The  committee  finds  that  the  average  weekly  wages  that  said 
employee  is  and  has  been  able  to  earn  since  said  Feb.  16,  1913, 
as  a  result  of  the  loss  of  his  fingers  and  thumb,  are  $5,  and  that 
he  is  entitled  to  compensation  at  the  rate  of  $2.50  per  week 
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from  said  Feb.  16,  1913,  during  the  continuance  of  such  partial 
physical  incapacity. 

Walter  A.  Jillson  of  Westborough  was  appointed  before  the 
hearing  a  '^  next  friend "  for  said  employee  in  his  proceedings  for 
compensation,  and  said  Walter  A.  tHllson  accepted  and  ap- 
peared ib  said  proceedings  as  said  '^next  friend." 

David  T.  Dickinson. 

N.  P.  SiPPRELLE. 

Walter  A.  Jillson  dissents. 

Findings  and  Decision  of  ike  Industrial  Accident  Board  on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  at  the  Select- 
men's Room,  Town  Hall,  Hudson,  Mass.,  on  Wednesday,  Nov. 
12,  1913,  at  10.30  a.m. 

Patrick  McCarthy,  the  injured,  did  not  appear  at  the  hearing 
because  he  was  incapacitated,  but  was  represented  by  George 
W.  Ryley,  Esq.,  39  Court  Street,  Boston,  as  counsel,  and  Dr. 
Walter  A.  Jillson,  Westborough  Insane  Hospital,  Westborough, 
as  next  friend.  There  was  no  question  involved  as  to  weekly 
wages  or  the  fact  that  he  was  injured. 

It  is  agreed  that  compensation  is  due  to  the  employee, 
amounting  to  $165,  covering  specific  compensation  for  the  loss 
of  his  fingers  and  disability  compensation  up  to  the  time  he 
was  committed  to  the  insane  hospital,  the  question  for  decision 
being  whether  he  is  entitled  to  any  compensation  on  account  of 
his  incapacity  to  work,  and  if  so,  to  what  extent,  for  the  period 
following  his  commitment  to  the  Westborough  Insane  Hos- 
pital. 

Patrick  McCarthy  on  Dec.  9,  1912,  while  in  the  •employ  of 
the  Apsley  Rubber  Company,  had  his  right  hand  so  crushed  by 
a  pressmg  machine  that  it  was  necessary  to  amputate  the 
thumb  and  fingers  of  the  hand.  On  the  12th  of  December, 
1912,  he  suffered  an  outbreak  of  alcoholic  insanity,  and  on  the 
same  day,  was  taken  to  the  Westborough  Insane  Asylum,  where 
he  remained  until  the  17th  of  December,  1912.  After  this  he 
abstained  from  alcohol,  until  a  few  days  before  Jan.  29,  1913, 
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when  he  began  drinking  again,  and  on  Jan.  29,  1913,  had  a  sec- 
ond attack  of  alcoholic  insanity. 

It  was  the  contention  of  the  employee  that  the  injury  lighted 
up  or  increased  the  tendency  to  insanity;  that  being  a  drinking 
man  tha.  insanity  would  not  have  occurred  if  it  were  not  for  the 
injury  he  received  and  the  eoofiequent  shock  to  his  system;  that 
the  second  outbreak  on  Jan.  29,  1913,  was  also  caused  in  the 
same  way;  and  that  when  he  left  the  hospital  on  the  17th  of 
December,  1912,  he  was  not  cured.  It  was  also  his  contention 
that  being  deprived  of  his  fingers  and  thimib  he  had  become 
incapacitated  for  labor,  and  that  he  was  entitled  to  compensation 
because  of  this  disability,  notwithstanding  the  fact  that  he  was 
also  incapacitated  because  of  the  insanity. 

It  was  the  contention  of  the  insurer  that  there  was  no  causal 
relation  between  the  outbreak  of  insanity  on  Jan.  29,  1913,  and 
the  accident;  that  during  the  period  intervening  from  Dec.  17, 
up  to  Jan.  29,  1913,  he  was  perfectly  normal  and  rational, 
and  there  was  nothing  in  his  speech  or  conduct  to  indicate 
that  there  was  anything  wrong,  and  further,  when  he  left  the 
hospital,  Dec.  17,  1912,  he  was  cured. 

It  was  not  disputed  by  the  insurer  that  the  employee  was 
entitled  to  the  specific  compensation  for  the  loss  of  his  fingers, 
to  wit,  for  twenty-five  weeks  at  $5  a  week. 

The  material  evidence  was  substantially  as  follows :  — 

Dr.  Norman  M.  Hunter  of  Hudson  testified  that  he  was 
called  to  the  factory  to  attend  McCarthy  the  day  of  the  injury. 
Apparently  the  hand  was  mangled,  with  the  fingers  completely 
gone  and  part  of  the  thumb.  He  applied  the  emergency  treat- 
ment and  then  took  him  to  the  hospital  where  he  was  operated 
on  and  the  fingers  and  thumb  amputated.  He  attended  him 
until  the  morning  of  the  12th  of  December,  1912,  when  the 
matron  at  the  hospital  said  McCarthy  could  not  be  controlled. 
He  found  him  with  symptoms  of  "delirium  tremens."  Judge 
McDonald  was  out  of  town  and  there  were  no  facilities  at  the 
hospital  to  take  care  of  him.  He  talked  with  Judge  Boudrot 
and  he  suggested  a  seven-days'  commitment.  On  this  day, 
Dec.  12,  1912,  he  was  sent  to  the  Westborough  Hospital.  On 
the  16th  of  December,  1912,  he  received  a  letter  from  the  hos- 
pital saving  he  could  only  keep  McCarthy  there  seven  days  and 
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would  have  to  remove  him  at  the  end  of  that  time,  or  recommit 
him.  Judge  McDonald  was  still  out  of  town,  and  he  tried  to  get 
Judge  Fowler  to  examine  him,  but  this  was  not  the  judge's  wa.y 
of  doing  things,  and  he  said  the  examination  would  have  to  be 
made  at  the  office  of  Judge  McDonald.  He  examined  Mc- 
Carthy at  this  time,  and  told  Judge  McDonald,  over  the  tele- 
phone, that  he  could  not  find  anything  to  commit  him  again, 
and  could  not  swear  that  McCarthy  at  thb  time  was  insane 
and  not  a  proper  person  to  be  at  large.  On  the  17th  of  De- 
cember, 1912,  he  brought  McCarthy  back  to  Hudson,  although 
at  the  Westborough  Hospital  they  said  it  was  better  to  have 
him  recommitted.  He  dressed  his  wounds  up  to  Dec.  22,  1912, 
as  he  thought  after  that  he  did  not  require  any  more  dressing. 
He  may  have  dressed  them  once  or  twice  after  that.  McCarthy 
had  abstained  from  liquors  during  the  time  he  was  dressing  his 
hand  up  to  about  the  middle  of  January.  The  next  time  he 
was  called  to  see  him  he  was  told  that  he  acted  like  a  wild  man. 
He  was  very  wild  at  this  time,  and  there  were  three  or  four 
men  sitting  on  him  trying  to  keep  him  quiet.  He  was  com- 
mitted this  day,  Jan.  27,  1913,  to  the  Westborough  Insane  Hos- 
pital. He  inquired  what  Mr.  McCarthy's  habits  had  been  for 
the  last  ten  or  twelve  days  and  was  told  that  for  the  past  day 
or  two  he  had  not  been  drinking,  but  for  a  week  or  two  previous 
he  had  been  drinking.  Since  the  commitment  on  the  27th  or 
28th  of  January,  1913,  he  has  had  nothing  to  do  with  him.  The 
accident  and  operation  were  causes  for  the  first  outbreak. 
During  the  time  between  the  first  and  second  outbreak  he 
appeared  to  be  in  general  good  health  and  to  be  coming  along 
pretty  well.  He  does  not  consider  that  the  last  outbreak  in 
January  was  in  any  way  traceable  to  the  accident.  Up  to  the 
middle  of  January,  when  he  was  not  drinking,  he  was  normal. 
Disregarding  the  alcoholic  insanity,  he  would  think  that  by  the 
end  of  January  or  some  time  in  February,  McCarthy  would 
have  been  able  to  do  some  kind  of  work.  So  far  as  he  knows, 
during  the  spare  time  after  his  first  commitment,  he  took  walks 
and  used  to  stay  in  the  boarding  house. 

Dr.  Walter  J.  Jillson  of  the  Westborough  Insane  Hospital 
testified  that  Mr.  McCarthy  first  came  under  his  care  on  the 
twelfth  day  of  December,  1912,  when  he  was  first  admitted. 
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From  his  examination  and  observations  of  McCarthy  while  at 
the  hospital  in  December,  he  would  say  he  was  suffering  from 
alcoholic  insanity.  As  is  the  custom,  Dr.  Hunter  was  notified 
that  McCarthy  must  be  removed  at  the  end  of  seven  days  or 
be  regularly  committed.  In  this  same  letter,  Dr.  Hunter  was 
advised  that  he  should  leave  McCarthy  there  as  he  was  not  re- 
covered. He  was  discharged  five  days  after  admission  and 
given  into  the  charge  of  Dr.  Hunter,  but  both  Dr.  Jordan  and 
himself  advised  that  he  should  be  regularly  committed.  They 
did  not  consider  him  recovered,  only  improved.  The  next  he 
heard  of  him  was  Jan.  29,  1913,  when  he  was  regularly  com- 
mitted, suffering  from  another  outbreak,  similar  in  nature  to 
the  one  in  December.  He  is  now  suffering  from  chronic  alco- 
holic insanity,  and  his  mind  is  apt  to  be  defective  for  all  time. 
It  is  his  opinion  that  McCarthy  was  rendered  insane  by  reason 
of  the  injury  as  an  exciting  cause,  and  that  he  continued  insane 
when  discharged  from  the  hospital  in  December,  1912,  and  was 
mentally  irresponsible;  that  this  mental  irresponsibility  con- 
tinued up  to  the  present  time;  and  that  maniacal  excitement 
was  due  to  alcohol  which  he  had  had  opportunity  to  get  and 
for  which  he  was  irresponsible  in  getting.  Previously  McCarthy 
was  in  the  Westborough  Hospital  on  Sept.  15,  1905,  but  accord- 
ing to  the  hospital  records  had  not  been  there  since,  until 
December,  1912. 

Dr.  Harry  H.  Colbum,  103  Mt.  Vernon  Street,  Boston,  testi- 
fied that  he  had  never  seen  Patrick  McCarthy,  but  that  he 
specializes  in  his  work,  more  or  less,  with  mental  conditions. 
He  did  not  think  that  the  outbreak  in  January  could  result 
from  the  accident  in  December,  1912,  because  of  the  fact  that 
he  was  observed  by  Dr.  Hunter,  who  had  knowledge  of  his  con- 
dition, and  did  not  distinguish  anything  abnormal  about  him, 
and  also  from  the  fact  that  no  accident,  unless  a  trauma  on  the 
head,  coidd  produce  insanity.  It  is  possible  that  the  effects  of 
the  accident,  so  far  as  the  mental  condition  is  concerned,  had 
entirely  disappeared  by  the  17th  of  December,  1912.  He  does 
not  think  that  the  accident  was  the  cause  of  this  mental  dis- 
turbance, and  from  the  evidence  he  should  think  that  on  De- 
cember 17,  1912,  he  was  mentally  responsible. 

Ernest  Dunbar,  assistant  superintendent  of  the  Apsley  Rub- 
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ber  Company,  testified  that  McCarthy  worked  in  the  factory, 
but  under  a  foreman.  He  usually  saw  him  every  day,  but  there 
was  never  anything  about  him  to  call  attention  any  more  than 
another  man.  He  saw  him  after  the  accident,  just  before  he 
was  taken  to  the  hospital,  and  saw  him  two  or  three  times 
afterwards,  when  he  came  to  the  mill,  with  his  hands  bandaged, 
to  inquire  about  his  compensation  from  the  insurance  company. 
As  he  recalls  it,  these  visits  were  between  the  first  and  second 
conunitment,  and  at  that  time  there  was  nothing  unusual  about 
his  appearance.  He  does  not  recall  that  he  gave  McCarthy  any 
money,  but  as  a  rule  he  would  be  sent  to  the  postmaster.  He 
thinks  at  the  factory  there  are  one  or  two  positions,  such  as 
picking  over  paper,  or  picking  up  scraps,  which  a  man  in  his 
condition  might  be  able  to  do.  He  would  first  have  to  make 
application  for  such  a  place  and  it  would  be  considered.  These 
men  get  $9  a  week.  They  do  not  have  vacancies  very  often  in 
these  positions,  and  there  has  not  been  any  vacancy  since 
McCarthy  was  injured.  This  is  all  he  knows  that  could  be 
given  to  McCarthy.  He  would  not  create  a  position  for  him 
and  could  not  hire  a  man  to  fill  a  position  they  did  not  have. 
The  effort  he  would  make  to  help  McCarthy  would  be  to  in- 
quire if  the  positions  they  had  were  vacant.  They  have  over 
900  employees,  and  there  would  be  only  three  or  four  positions 
open  to  a  man  with  an  injury  such  as  he  received.  In  hiring  a 
man  for  a  position,  the  chances  are  he  would  hire  a  man  with 
two  hands. 

Upon  this  evidence,  we  find  that  there  was  no  causal  con- 
nection between  the  outbreak  of  insanity  on  Jan.  29,  1913,  and 
the  injury  of  Dec.  12,  1912;  that  during  the  period  intervening 
between  the  17th  of  December,  1912,  and  the  29th  of  January, 
1913,  he  was  rational  and  cured;  and  if  it  was  not  for  his  re- 
indulgence  in  the  use  of  intoxicating  liquors  to  excess  the  insan- 
ity which  now  renders  him  helpless  would  not  have  occurred. 
We  therefore  find  on  this  evidence  that  he  is  at  present  unable 
to  work  or  labor  because  of  his  alcoholic  insanity.  If  Mr. 
McCarthy  bad  not  become  insane,  and  was  totally  incapacitated 
for  work  by  reason  of  his  injury,  he  would  be  entitled  to  one- 
half  his  wages  while  the  total  incapacity  continued  within  the 
limitations  of  the  Workmen's  Compensation  Act;    and  if  par- 
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• 

tially  incapacitated  by  reason  of  this  injury  he  would  be  en- 
titled to  compensation  according  to  his  ability  to  earn  wages 
based  upon  "one-half  the  difference  between  his  average  weekly 
wages  before  the  injury  and  the  average  weekly  wages  which  he 
is  able  to  earn  thereafter."  But  a  new  act  has  intervened.  He 
has  become  afBicted  with  a  new  disease,  —  a  disease  which  in  our 
opinion  was  independent  of  his  injury,  and  not  connected  there- 
with, which  disease  has  incapacitated  him  for  labor,  and  this 
being  so,  we  have  no  way  by  which  to  determine  how  much,  if 
any,  of  his  incapacity  to  work  can  be  attributed  to  the  injury 
arising  out  of  and  in  the  course  of  his  employment,  as  distinct 
from  the  disease  which  shows  him  to  be  totally  incapacitated. 

There  was  no  evidence  in  the  case  to  satisfy  us  that  because 
of  the  injury  to  his  hand  he  would  be  incapacitated  for  earning 
wages,  and  to  what  extent  he  would  earn  them  if  he  had  not 
received  this  injury.  It  is  probable  that  he  would  have  diffi- 
culty in  securing  employment,  and  if  he  did  secure  employment 
it  would  be  at  a  reduced  wage  because  of  the  injury  to  his  hand; 
but  we  have  no  evidence  upon  which  to  base  a  finding  awarding 
him  compensation  because  of  the  incapacity  to  labor  resulting 
from  the  accident.  On  the  other  hand,  the  evidence  clearly 
shows  that  because  of  the  disease  he  is  totally  incapacitated. 
(Humbler  Towing  Company  v.  Barclay,  5  B.  W.  C.  142.) 

In  Harwood  v.  Wyken  Colliery  Company,  Ltd.,  6  B.  W.  C. 
225,  the  incapacity  for  work  was  due  to  two  causes.  The  em- 
ployee was  permanently  incapacitated  by  reason  of  an  injury  to 
his  knee^  and  he  also  suffered  from  heart  disease  which  did  not 
result  from  the  injury,  and  which  of  itself  would  have  totally 
incapacitated  him  for  work.  The  injury  occurred  in  October, 
1911,  and  compensation  was  paid  to  May  20,  1912,  at  which 
latter  date  heart  disease  supervened,  the  employee  not  having, 
however,  recovered  from  the  injury  to  his  knee.  It  was  held  in 
this  case  that  the  employee  was  entitled  to  compensation,  no 
new  act  having  intervened. 

The  Board  finds  that  the  incapacity  for  work,  in  the  case 
before  it,  arises  from  the  insanity  of  the  employee,  and  was 
caused  by  reason  of  his  own  act,  independent  of  the  injury  re- 
ceived by  him.    If  compensation  is  due  the  said  employee  under 
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these  circumstances,  then  any  intentional  act  of  violence  or  mis- 
conduct on  the  part  of  the  employee  which  renders  him  in- 
capable of  work  will  operate  in  the  same  way.  As  was  said  by 
the  Lord  President,  in  the  case  of  Malone  v.  Cayzer,  Irvine  & 
Co.,  1  B.  W.  C.  27,  at  page  31;  "If  the  chain  of  causation  is 
broken  by  a  'novus  actus  interveniens,'  so  that  the  old  cause 
goes  and  a  new  one  is  substituted  for  it,  that  is  a  new  act  which 
gives  fresh  origin  to  the  after-consequences."  And  by  Lord 
M'Laren,  in  the  same  case,  at  page  33:  "If,  for  example,  a  man 
in  consequence  of  the  loss  of  his  sight  took  to  drinking  and 
shortened  his  life  by  intemperance,  that  would  be  a  very  clear 
case  for  not  giving  compensation,  because,  although  death  in  a 
sense  w^as  the  result  of  the  injury,  it  was  not  a  material  but  a 
moral  result." 

The  Board  therefore  finds  that  the  said  employee  is  not  en- 
titled to  compensation,  being  totally  incapacitated  for  work  by 
reason  of  insanity,  and  not  by  reason  of  the  personal  injury 
received  by  him  on  Dec.  9,  1912.  Inasmuch  as  it  is  possible 
that  he  may  be  restored  to  sanity,  the  Board  reserves  to  the 
employee  the  right  to  apply  for  an  award  based  upon  any  in- 
capacity for  work  which  may  exist  as  a  result  of  the  said  per- 
sonal injury,  in  accordance  with  the  provisions  of  the  Work- 
men's Compensation  Act. 

The  parties  agreeing,  without  question,  that  the  sum  of  $165 
was  due  under  the  act,  and  the  insurer  having  paid  $40  on 
account,  the  Board  finds  that  there  is  due  Walter  Jillson,  next 
friend,  for  the  benefit  of  said  employee,  the  sum  of  $125. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Joseph  A.  Parks. 
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Case  No.  150. 

John  Cripps,  by  Julia  Cripps,  Widow,  Employee. 

David  B.  Cogan,  Employer. 

iETNA  Life  Insurance  Company,  Insurer. 

Signing  of  Common-law  Release  by  Employee  does  not 
operate  to  deprive  the  widow  of  her  rights  under 
THE  Workmen's  Compensation  Act.  Supreme  Judicial 
Court  affirms  Decision  of  Board. 

The  employee,  while  driving  a  truck  belongiag  to  hia  employer,  was  struck  by  a  car 
of  the  Boston  Elevated  Railway  Company,  being  thrown  to  the  street  and 
gufltaining  injuries  to  his  back  and  right  side.  An  adjuster  for  the  Elevated 
called  upon  him  on  the  afternoon  of  the  day  of  the  injury  and  obtained  a  re- 
lease, the  consideration  being  a  pasrment  of  $20.  The  employee  returned  to 
work  and  about  three  months  later  was  obliged  to  report  at  the  City  Hospital 
for  treatment,  an  abscess  having  developed  on  the  right  hip.  Several  weeks 
later  he  died.  The  widow  claimed  compensation  under  the  Workmen's  Com- 
pensation Act. 

Held,  that  the  death  of  the  employee  was  due  to  an  injury  arising  out  of  and 
in  the  course  of  his  emplojinent,  and  that  the  widow  is  entitled  to  compensa- 
tion. 

Review  before  the  Industrial  Accident  Board. 

Decinan.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  finHinga  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Decisian,  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  IIL,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  John  Cripps,  em- 
ployee, by  Julia  Cripps,  widow,  v.  iEtna  Life  Insurance  Com- 
pany, this  being  case  No.  150  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney,  chairman,  Tepresenting  the  Industrial  Accident  Board, 
Daniel  D.  Donovan  of  Boston,  representing  the  employee,  and 
William  W.  Risk  of  Boston,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  at  the  Hearing  Room  of  the  Indus- 
trial Accident  Board,  in  the  Pemberton  Building,  Boston,  Mass., 
Monday,  March  24,  1913,  at  10  a.m.;  at  Room  926,  Tremont 
Building,  Boston,  Tuesday,  March  25,  1913,  at  2  p.m.,  and 
Monday,  March  31,  1913,  at  2  p.m. 
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John  H.  Cripps,  the  employee,  died,  leaving  a  wife,  Julia 
Cripps,  and  six  children,  all  under  eighteen  years  of  age.  He 
was  employed  by  David  B.  Cogan,  engaged  in  the  general 
trucking  and  teaming  business,  at  33  Howard  Street,  Boston, 
who  had  his  employees  insured  under  the  Workmen's  Com- 
pensation Act  in  the  iEtna  Life  Insurance  Company.  The 
average  weekly  wages  of  Cripps  were  S13.50. 

On  Wednesday,  Oct.  23,  1912,  about  7.45  a.m.,  Mr.  Cripps 
was  driving  a  truck  belonging  to  Cogan,  and  was  struck  at  the 
corner  of  Reading  and  Southampton  streets,  Boston,  by  a  Ne- 
ponset  car.  No.  1578,  of  the  Boston  Elevated  Railway  Com- 
pany, throwing  him  to  the  street,  injuring  his  back  and  right 
side. 

After  the  collision,  Cripps  took  his  team  back  to  the  stable 
and  went  to  his  home,  57  Batchelder  Street,  Roxbury.  On  the 
afternoon  of  October  23  Mr.  P.  H.  Titus,  employed  by  the 
Boston  Elevated  Railroad  Company  as  an  adjuster  of  claims, 
called  at  the  hotne  of  Cripps,  and  on  the  payment  to  him  of 
$20  he  signed  a  release  against  the  Boston  Elevated  Railroad. 

Cripps  returned  to  work  on  the  Monday  following  his  in- 
jury, and  continued  to  work  until  Jan.  13,  1913,  when  he  had 
pains  in  his  side,  and  consulted  a  doctor.  He  went  to  the  City 
Hospital  on  Jan.  21,  1913,  where  he  was  treated  for  an  abscess 
of  the  right  hip,  which  gradually  grew  worse  until  February  12, 
when  he  died. 

Held,  that  the  death  of  John  H.  Cripps  was  due  to  an  injury 
arising  out  of  and  in  the  course  of  his  employment,  and  that 
the  cause  of  the  injury  and  death  was  the  collision  above 
described. 

On  or  about  the  19th  of  February,  1913,  this  case  was 
brought  to  the  attention  of  the  Industrial  Accident  Board,  it 
being  represented  to  them  that  the  widow,  Julia  Cripps,  and 
her  six  children  were  destitute.  Because  of  the  payment  of  the 
$20  by  the  Elevated  Railway  Company  to  Cripps,  the  ^Etna 
Life  Insurance  Company  refused  to  pay  compensation  under 
the  Workmen's  Compensation  Act.  Mr.  Edward  F.  Mc- 
Sweeney,  a  member  of  the  Industrial  Accident  Board,  called 
this  matter  to  the  attention  of  Mr.  Russell  A.  Sears,  general 
attorney  for  the  Elevated  road.  Mr.  Sears'  testimony  as  to 
the  facts  is  as  follows:  — 


70  MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

Some  three  or  four  weeks  ago,  the  exact  date  I  do  not  recall,  I  had  a 
conference  with  Mr.  McSweeney,  and  for  the  first  time  of  my  own  knowl- 
edge these  facts  came  to  my  attention.  It  was  represented  that  Mrs. 
Cripps  was  left  a  widow  with  four  or  five  small  children  of  tender  age 
and  that  our  company  had  already  taken  a  release  from  Mr.  Cripps  dur- 
ing his  life  and  Mr.  McSweeney  asked  me  if  we  would  make  a  contribu- 
tion toward  her  assistance.  After  a  day  or  two  I  wrote  a  letter  to  Mr. 
McSweeney  in  which  I  told  him  that  our  company  would  make  a  con- 
tribution of  $500,  to  be  paid  through  such  person  as  he  might  name,  or 
board,  the  first  payment  to  be  $100  and  after  that  time  in  remittances, 
weekly,  Until  the  siun  of  $500  was  paid.  Now  I  think  aft^r  that  a  letter 
was  sent  by  Mr.  McSweeney  acknowledging  that  letter  in  which  he  said 
he  wanted  to  confer  with  the  Board  about  it.  After  a  conference  with 
Mr.  Morris,  the  matter  was  left  in  the  form  that  we  would  be  willing  to 
pay  $500,  notwithstanding  the  fact  that  Mrs.  Cripps  would  undertake  to 
pursue  her  remedy,  if  any,  against  the  insurance  company,  or  Mr.  Cripps' 
employer,  for  compensation,  and  one  of  these  payments  has  already  been 
made  through  Bishop  Anderson. 

Q.  Now,  Mr.  Sears,  did  the  widow  sign  any  release  of  any  kind  running 
to  the  L?    A.    Mrs.  Cripps?    Never. 

Q.    Did  she  sign  any  release  at  all?    A.    No. 

Q.  Then  the  L  has  no  release  of  any  kind  in  connection  with  this 
accident  except  the  release  signed  by  Mr.  Cripps?    A.    That's  all. 

Q.    Mr.  Sears,  have  you  ever  seen  Mrs.  Cripps?    A.    No. 

Q.    Have  you  ever  met  anybody  representing  her?    A.    No. 

Q.  Has  any  claim  been  made  on  you  by  Mrs.  Cripps  or  anybody 
representing  her  on  account  of  this  accident?    A.    No. 

Q.  And  excepting  Mr.  McSweeney,  has  anybody,  and  Father  Alchin, 
has  anybody  seen  you  with  reference  to  Mrs.  Cripps  about  this  case? 
A.    No. 

Q.  Or  on  account  of  any  liability  existing  towards  Mrs.  Cripps?  A. 
No. 

Q.  Whether  or  not  this  money  was  given  by  you  upon  representations 
by  Mr.  McSweeney  on  account  of  the  impoverished  and  necessitous  con- 
dition of  Mrs.  Cripps?    A.    That  was  the  reason. 

Q.  It  was  given  by  you  as  a  pure  gift,  except  that  you  asked  Mr. 
McSweeney  to  see  that  in  case  the  insurance  company  sought  to  recover 
over  against  you  that  the  money  should  be  returned  to  you  as  a  loan? 
A.    That  was  it. 

Q.    It  was  purely  in  the  nature  of  a  gift?    A.    That's  all. 

Q.  No  writing,  paper  or  anything  in  the  way  of  recognizing  any 
claim  or  release  was  ever  offered  or  asked  for?    A.    No. 


It  was  the  contention  of  the  £tna  Life  Insurance  Company 
that  it  was  not  bound  to  pay  the  dependent  widow,  Julia 
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Cripps,  the  benefit  provided  for  by  the  Workmen's  Compensa- 
tion Act  on  three  grounds:  — 

1.  That  the  release  by  John  H.  Cripps  to  the  Boston  Ele- 
vated Railway  Company  constituted  an  election  under  section 
15,  Part  III.  of  the  Workmen's  Compensation  Act,  and  this 
deprives  his  dependent  widow  and  children  of  any  rights  under 
the  act. 

2.  That  the  $500  paid  to  Bishop  Anderson  by  the  Boston 
Elevated  Railway  Company  for  the  benefit  of  the  widow  con- 
stituted an  election  of  the  widow  against  a  third  party,  which 
deprives  her  of  any  rights  under  the  Workmen's  Compensation 
Act. 

3.  That  Cripps  was  not  in  fact  insured  under  the  W^orkmen's* 
Compensation  Act,  his  employer  not  being  David  B.  Cogan, 
who  is  insured  under  the  act  in  the  JEtna,  Life  Insurance  Com- 
pany, but  one  Gilbert  D.  Pierce,  to  whom  Cogan  was  alleged 
to  have  sold  his  business  of  teaming  and  trucking. 

That  Cogan  was  not  the  employer  of  Cripps  at  the  time  of 
his  injury,  David  B.  Cogan  testified  that  he  had  a  warehouse 
business  at  468  Blue  Hill  Avenue,  Dorchester,  and  he  bought 
this  warehoifse  in  April,  1911.  He  went  into  the  teaming  busi- 
ness in  1899,  and  worked  at  it  until  he  found  ''it  was  getting 
too  much  for  him."  Having  a  chance  to  buy  a  storage  ware- 
house on  Blue  Hill  Avenue,  he  bought  it  in  1911,  and  sold 
out  his  trucking  and  transfer  business  some  time  between  April 
and  June,  1911,  to  Gilbert  D.  Pierce.  No  papers  were  passed 
until  Aug.  31,  1912,  and  no  money,  either  by  way  of  principal 
or  interest,  has  ever  been  paid  by  Pierce  to  Cogan. 

Mr.  Cogan  testified  that  in  August,  1912,  fourteen  months 
after  he  claimed  to  have  sold  the  business  to  Pierce,  he  de- 
livered to  him  a  bill  of  sale  and  "had  a  little  bother  down 
town,"  and  "I  was  told  that  it  was  well  to  protect  myself  by 
having  a  bill  of  sale.  This  is  all  a  friendly  matter  with  me 
and  Mr.  Pierce."  ^ 

It  was  testified  that  while  Cogan  claimed  he  had  no  interest 
in  the  business  after  June,  1911,  on  two  separate  occasions  when 
Pierce  was  sick  for  a  considerable  period,  Cogan  was  in  charge 
of  the  stable  and  transfer  business.  In  August  of  1912  Pierce 
filed  in  the  city  hall  a  certified  copy  that  the  business  of  Cogan 
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had  been  transferred  to  himself ,  but  that  otherwise  no  pub- 
licity had  been  given  as  to  the  change  of  ownership. 

Gilbert  D.  Pierce,  residing  at  68  Blue  Hill  Avenue,  said  that 
his  business  was  the  Cogan  Transfer  Company,  teaming  trunks, 
theatrical  baggage,  etc.,  and  was  the  owner  of  this  since  June 
12,  1911,  and  in  general  corroborated  the  statements  made  by 
Mr.  Cogan.  He  further  testified  that  he  was  sick  for  a  long 
period  on  two  occasions,  and  that  Cogan  had  taken  care  of  the 
business;  that  he  had  never  told  the  public  that  Cogan's  busi- 
ness had  changed  hands;  that  he  never  told  his  employees  that 
the  business  had  changed  hands,  but  that  he  would  have  told 
them  if  they  had  asked,  and  that  he  had  often  said  to  his  em- 
ployees, "I  am  running  this  business,  not  Cogan."  When 
Cripps  was  injured  he  was  covered  by  a  policy  of  Workmen's 
Compensation  insurance  in  the  iEtna  Life  Insurance  Company, 
issued  in  the  name  of  David  B.  Cogan,  through  the  insurance 
broker's  office  of  Mr.  Davidson,  and  covering  the  business  in 
which  Cripps  was  employed  at  the  time  of  the  injury.  The 
policy  for  insurance  under  the  Workmen's  Compensation  Act 
being  taken  out  in  Cogan's  name  was  not  intended  to  evade  the 
payment  of  insurance  to  Cripps  or  any  other  injured  employee. 
Earl  £.  Davidson,  an  insurance  broker,  testified  that  he  placed 
a  liability  insurance  policy  for  David  B.  Cogan  on  his  transfer 
business  in  1904,  which  policy  had  been  renewed  from  year  to 
year  at  the  iEtna  Life  Insurance  Company,  sometimes  at  Mr. 
Cogan's  request  and  at  other  times  the  renewed  policy  was 
sent  to  him  and  Cogan  sent  a  check  which  settled  the  matter 
as  far  as  Davidson  was  concerned  up  to  October  23.  Mr. 
Davidson  further  testified  that  he  had  no  reason  to  know  and 
did  not  know  that  there  had  been  any  change  in  the  ownership 
of  the  Cogan  business.  When  the  poUcy  was  renewed  from 
July,  1911,  to  July,  1912,  it  was  supposed  that  the  business  was 
running  under  the  same  ownership  as  before,  and  that  Mr. 
Pierce  was  there  as  manager  of  the  business.  He  further  testi- 
fied that  when  the  accident  occurred  to  Cripps,  in  October,  the 
payment  had  not  been  made  on  the  insurance  policy,  which  had 
been  issued  in  Cogan's  name  on  the  previous  July,  covering 
the  employees,  under  the  Workmen's  Compensation  Act.  After 
the  accident  to  Cripps,  Pierce  telephoned  to  Davidson,  who 
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called  at  the  office  of  the  Cogan  Transfer  Company.  Pierce 
then  paid  Davidson  the  overdue  premium  in  cash,  and  asked 
him  to  ''date  back  the  bill  for  him  previous  to  the  time  when 
the  accident  occurred,  and  make  it  out  to  G.  D.  Pierce,  doing 
business  as  the  Cogan  Transfer  Company."  According  to  Mr. 
Davidson's  books  this  premium  was  paid  on  the  23d  of  Octo- 
ber, 1912.  He  sent  a  bill  for  this  premium  the  first  of  every 
month,  as  was  his  usual  custom,  but  the  bill  was  not  paid  until 
the  23d  of  October  following  the  accident.  To  October  23  all 
policies  for  insurance  were  sent  addressed  to  David  B.  Cogan, 
42  Howland  Street.  Between  June,  1911,  and  the  date  of  the 
accident,  insurance  policies  had  been  taken  out  to  cover  the 
Cogan  Transfer  Company's  business,  including  one  on  a  horse. 
These  policies  were  payable  to  David  B.  Cogan. 

It  further  appears  that  the  report  of  the  acddent,  furnished 
the  Industrial  Accident  Board  under  the  Workmen's  Compen- 
sation Act,  was  signed  by  G.  D.  Pierce  as  manager,  and  gave 
the  employer's  name  as  David  B.  Cogan.  This  report  was 
dated  Oct.  24,  1912. 

The  committee  of  arbitration  finds  as  follows:  that  the  re- 
lease by  John  H.  Cripps  to  the  Boston  Elevated  railroad,  in 
consideration  of  the  payment  of  $20,  made  on  the  afternoon  of 
October  23,  does  not  deprive  the  widow  and  dependent  children 
of  their  rights  under  the  Workmen's  Compensation  Act.  In 
our  opinion  the  right  of  dependents  under  this  act,  where 
death  ultimately  results  from  the  injury,  is  a  separate  and  in- 
dependent right. 

The  committee  of  arbitration  further  finds  that  the  payment 
of  the  money  by  the  Elevated  railroad  to  Bishop  Anderson  for 
the  benefit  of  the  widow  and  dependent  children  was  a  gift, 
and  does  not  in  any  way  constitute  an  election  under  Part  III., 
section  15,  Acts  of  1912,  and  therefore  does  not  deprive  the 
dependent  widow  of  the  benefits  she  is  entitled  to  under  the 
Workmen's  Compensation  Act. 

With  reference  to  the  claim  that  Pierce  was  the  owner  of 
the  business  in  which  Cripps  was  employed,  and  that  therefore 
this  insurance  covering  Cripps  is  not  valid,  and  the  iEtna  Life 
Insurance  Company  is  not  bound  to  pay  any  claims  to  the 
dependent  widow,  because  Cripps  at  the  time  was  an  employee 
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of  Pierce,  the  committee  of  arbitration  finds  that  the  transfer 
from  Cogan  to  Pierce  was  not  made  in  good  faith;  that  in  fact 
there  was  no  actual  sale  or  transfer  of  the  property  or  of  the 
teaming  and  transfer  business,  and  it  was  merely  a  colorable 
transaction  for  the  sake  of  evading  liability  on  the  part  of 
Cogan,  for  in  reality  the  business  was  conducted  by  Cogan,  and 
Pierce  was  an  employee  of  his;  that  the  arrangements  made 
June,  1912,  amounted  merely  to  this:  that  Pierce  was  to  as- 
sume control  of  the  property;  no  documents  were  passed,  and 
no  money  paid  then  or  any  other  time.  The  testimony  of  both 
Cogan  and  Pierce  shows  that  the  insurance  policy  covering  this 
business  was  in  the  name  of  Cogan;  that  when  a  mortgage  and 
note  were  passed  between  Cogan  and  Pierce  in  August,  1912, 
this  was  because  Cogan  was  in  danger  of  a  suit  at  law,  and 
wished  to  protect  the  business  from  any  attachments.  The 
notice  of  the  change  in  ownership  from  Cogan  to  Pierce  filed 
in  the  city  hall  in  August  was  for  this  same  purpose.  The  em- 
ployees of  the  Cogan  Transfer  Company  supposed  that  they 
were  working  for  Cogan.  After  the  accident  on  October  23 
Pierce  sent  for  the  insurance  agent  and  paid  his  overdue  Cogan 
premium,  and  asked  him  to  date  the  bill  back  so  that  he  would 
be  protected.  He  subsequently  sent  in  a  report  to  the  In- 
dustrial Accident  Board,  as  required  by  law,  giving  the  name 
of  the  owner  as  David  B.  Cogan,  and  signed  his  own  name  as 
G.  D.  Pierce,  Manager,  and  it  was  not  until  after  the  accident 
to  Cripps  that  he  asked  the  insurance  company  to  change  the 
name  on  the  policy  to  correspond  with  the  alleged  change  of 
ownership. 

The  committee  of  arbitration  therefore  finds  that  there  has 
been  no  change  of  ownership  of  the  Cogan  business;  that  at 
the  time  of  the  accident  to  Cripps,  David  B.  Cogan  was  still 
the  owner  of  the  business,  on  Oct.  23,  1912,  and  is  the  person 
insured  on  the  policy  No.  B  5877  of  the  iEtna  Life  Insurance 
Company,  and,  in  consequence,  the  injured  employee,  John  H. 
Cripps,  is  covered  under  the  Workmen's  Compensation  Act. 

Heldy  that  John  H.  Cripps,  employed  by  David  B.  Cogan, 
insured  in  the  iEtna  Life  Insurance  Company,  died  Feb.  12, 
1913,  as  a  result  of  an  injury  arising  out  of  and  in  the  course  of 
his  employment,  while  in  the  employ  of  said  David  B.  Cogan, 
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and  his  dependent  widow,  Julia  Cripps,  is  entitled  to  compensa- 
tion based  on  one-half  his  average  weekly  earnings,  $13.50,  or 
$6.75  for  three  hundred  weeks  from  Oct.  23,  1912. 

Edw.  F.  McSweeney. 
Daniel  D.  Donovan. 

Dissenting  Opinion. 

I  hereby  dissent  from  the  findings  on  page  4  of  the  report 
in  that  the  release  of  Cripps  to  the  Boston  Elevated  is  not 
binding  on  Cripps  and  his  dependents. 

Cripps  had  the  right  to  look  either  for  compensation  under 
the  act  or  against  the  Boston  Elevated  for  his  injuries.  By 
taking  the  money  and  signing  a  release  he  elected  his  remedy  for 
injuries  received  and  bound  thereby  himself  and  his  dependents. 

I  also  dissent  from  the  finding  that  the  transaction  between 
Cogan  and  Pierce  was  not  a  bona  fide  one.  On  the  evidence  I 
find  Pierce  to  be  the  owner  of  the  business  of  the  Cogan  Trans- 
fer Company  on  the  date  of  and  prior  to  the  accident,  and  was 
not  individually  insured. 

I  agree  with  the  majority  of  the  committee  that  the  payment 
of  other  moneys  by  the  Elevated  does  not  in  any  way  bind 
Mrs.  Cripps  or  her  children  in  these  proceedings. 

William  W.  Risk. 

■ 

Findings  and  Decision  of  the  Inditstrial  Accident  Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  Tuesday,  May  13,  1913,  at  2  p.m.,  and 
affirms  and  adopts  the  findings  of  the  committee  of  arbitration. 

The  Board  finds  that  on  Oct.  23,  1912,  John  H.  Cripps  re- 
ceived an  injury  while  in  the  course  of  his  employment,  as  a 
result  of  which  he  died  on  Feb.  12,  1913. 

The  Board  further  finds  that  at  the  time  of  the  injury  John 
H.  Cripps  was  in  the  employ  of  David  B.  Cogan,  who  was 
covered  under  the  Workmen's  Compensation  Act  in  a  policy  of 
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insurance  in  the  ^tna  Life  Insurance  Company,  and  that  an 
alleged  transfer  of  the  business  from  the  said  Cogan  to  one 
Gilbert  D.  Pierce  was  not  a  bona  fide  transfer. 

The  Board  further  finds,  at  the  request  of  the  insurer,  that 
at  the  time  John  H.  Cripps,  the  deceased  employee,  signed  the 
release  to  the  Boston  Elevated  Railway  Company  he  stated 
that  he  wanted  $25,  as  he  thought  that  was  a  fair  amount, 
whereas  the  adjuster  offered  only  S20,  and  after  some  discussion 
Mr.  Cripps  accepted  that  sum  and  signed  the  release.  At  the 
request  of  the  insurer,  a  copy  of  said  release  is  hereto  attached. 
The  Board  further  finds  that  the  signing  of  the  release  by  the 
deceased  employee  does  not  operate  to  deprive  the  widow  and 
dependent  children  of  their  rights  under  the  Workmen's  Com- 
pensation Act. 

The  Board  further  finds  that  the  widow,  Julia  Cripps,  was 
wholly  dependent  for  support  upon  the  said  John  H.  Cripps  at 
the  time  of  his  death,  and  is  entitled  to  the  payment  of  one- 
half  the  average  weekly  wages  of  the  said  John  H.  Cripps, 
amounting  to  $13.50,  that  is,  to  the  payment  of  $6.75  a  week 
for  a  period  of  three  hundred  weeks  from  Oct.  23,  1912,  the 
date  of  the  injury. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweenet. 

Joseph  A.  Parks. 

Release  and  SettlemerU  of  Claim, 

Know  all  Men  by  these  Presents^  That  I,  John  H.  Cripps  of  Boston  in  the 
County  of  Suffolk  and  Commonwealth  of  Massachusetts,  being  of  full 
age,  for  the  sole  consideration  of  twenty  dollars,  to  me  paid  by  the  Boston 
Elevated  Railway  Company,  a  corporation  duly  established  by  law,  the 
receipt  whereof  is  hereby  acknowledged,  do  hereby  release,  acquit  and 
discharge  the  said  Boston  Elevated  Railway  Company  from  aU  claims 
and  demands,  actions  and  causes  of  action,  damages,  costs,  loss  of  service, 
expenses  and  compensation  on  account  of,  or  in  any  way  growing  out  of 
injuries  resulting  or  to  result  from  accident  that  occurred  on  or  about 
the  twenty-third  day  of  October,  1912,  at  or  near  corner  of  Southampton 
and  Reading  streets  by  reason  of  a  collision  between  one  of  the  said 
company's  cars  and  a  team,  I  being  the  driver  of  the  said  team  and  do 
hereby  for  myself,  my  heirs,  executors  and  administrators,  covenant  with 
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said  Boeton  Elevated  Railway  Company  to  indemnify  and  save  harmleas 
the  said  Boston  Elevated  Railway  Company  from  all  claims  and  demands 
for  damages,  costs,  loss  of  service,  expenses  or  compensation  on  account 
of,  or  in  any  way  growing  out  of  said  accident  or  its  results. 

Witness  my  hand  and  seal  this  twenty-third  day  of  October  in  the  year 
nineteen  hundred  and  twelve. 

I  have  read  the  above  in  presence  of 

(Signed)  John  H.  Cripps.    (Seal) 

(Signed)  Percy  H.  Trrus. 


Approved  for  $20. 


Approved  for  S 


Approved  for  $20. 


(Signed)  Maurice  Spillanb, 

Claims  Attorney, 

(Signed)  R.  A.  S., 

General  Attorney, 


(Signed) 


J.  H.  Neal, 
General  Audiior, 


Decree  of  Supreme  Judicial  Court  on  Appeal. 

BnALEYy  J.  The  exceptions  must  be  dismissed,  as  the  in* 
surer's  appeal  from  the  decree  below  is  the  only  method  by 
which  questions  of  law  arising  under  St.  1911,  chapter  751,  can 
be  brought  to  this  court.  (McNichoFs  Case,  215  Mass.  497.) 
The  deceased  workman,  while  in  the  course  of  his  employment 
and  about  his  employer's  business,  driving  a  truck  in  the  public 
streets,  was  struck  by  coming  into  collision  with  a  car  of  a 
street  railway  company,  receiving  injuries  which  ultimately 
caused  his  death,  although  after  the  accident  he  performed  his 
accustomed  work  for  quite  a  period.  The  company  having 
obtained  on  the  afternoon  of  the  day  of  the  accident  a  release 
under  seal  from  all  liability,  the  insurer  contends  that  the 
widow  is  not  entitled  to  compensation  under  St.  1911,  chapter 
751,  as  amended  by  St.  1912,  chapter  571.  By  section  15  the 
statute  provides,  that  "where  the  injury  for  which  compensa- 
tion is  payable  under  this  act  was  caused  under  circumstances 
creating  a  legal  liability  in  some  person  other  than  the  sub- 
scriber to  pay  damages  in  respect  thereof,  the  employee  may 
at  his  option  proceed  either  at  law  against  that  person  to  re- 
cover damages,  or  against  the  association  for  compensation 
under  this  act,  but  not  against  both,  and  if  compensation  be 
paid  under  this  act  the  association  may  enforce  in  the  name 
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of  the  employee,  or  in  its  own  name  and  for  its  own  benefit, 
the  liability  of  such  other  person.''    The  employee  by  his 
election  to  take  damages,  even  if  received  without  suit,  and 
imdec  the  condition  that  the  cause  of  action  must  be  released, 
would  exercise  the  option  given  by  the  statute.    It  would  be 
too  technical  and  refined  a  constroetiaa  to  treat  the  wording 
of  the  act  as  referring  solely  to  an  action  for  perssnal  injuries, 
and  if  the  employee  had  asked  for  compensation  the  settlement 
with  the  company  if  not  set  aside  would  have  barred  the  claim. 
(Page  V.  Burtwell  (1908),  2  K.  B.  758;  PoweU  v.  Main  Colliery 
Co.  (1900),  A.  C.  366.)     Prior  to  the  present  statute  the  right 
of  the  widow  to  damages  for  the  death  of  her  husband  by 
wrongful  act  to  be  recovered  for  her  own  benefit  in  an  action 
of  tort  by  an  administrator,  and  assessed  within  a  minimum 
and  maximum  limit,  according  to  the  degree  of  culpability  of 
the  wrongdoer,  or  his  servants  or  agents,  had  been  conferred 
by  our  laws.     (Brown  v.  Thayer,  212  Mass.  392,  397,  398,  and 
statutes  and  cases  there  cited.)    But  the  amount  recovered 
has  been  held  to  be  in  substance  a  penalty,  forming  no  part  of 
the  assets  of  his  estate  and  liability  for  which  the  intestate 
could  not  release.     (St.  1911,  c.  635,  §  1;   Doyle  v.  Fitchburg 
Railroad,  162  Mass.  66,  71;  Clare  v.  New  York  &  New  England 
Railroad,  172  Mass.  211;  Smith  v.  Thompson-Houston  Electric 
Co.,  183  Mass.  371,  376;  Jones  v.  Boston  &  Northern  Railway, 
205  Mass.  108,  109.)    The  St.  of  1911,  chapter  751,  is  not 
penal  but  is  based  on  the  theory  of  compensation.    Primarily 
its  object  is  to  provide,  in  place  of  wages  which  he  can  no 
longer  earn,  the  means  of  subsistence  for  the  employee  injured 
without    "serious  and  willful  misconduct"  on  his  part,  if  he 
survives,  or  for  the  widow,  and  other  dependents,  if  death 
ensues  either  with  or  without  conscious  suffering.    The  insurer 
under  section  6,  where  death  results,  is  to  pay  the  dependents 
wholly  relying  upon  the  employee's  earnings  for  support,  com- 
pensation, and  under  section  7  a  wife  living  with  her  husband 
at  the  time  of  death  is  conclusively  presumed  to  be  such  depend- 
ent.   The  right  of  recovery  expressly  given  to  his  widow  can- 
not accrue  until  his  death.    Having  been  created  for  her  benefit^ 
it  is  independent  of  his  control,  and  under  section  22  can  be 
discharged  only  by  herself  where  she  is  the  sole  dependent,  or 
by  those  authorized  to  act  in  her  behalf.     (Bowes  v.  Boston, 
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155  Mass.  344,  349;  Whitman  v,  Panama  Railroad,  23  N.  Y. 
465;  Michigan  Central  Railroad  Co.  v,  Vreeland,  227  U.  S. 
59;  WUliams*r.  Vauxhall  Colliery  Co.  (1907),  2  K.  B.  433, 
436;  Howell  v.  Bradford  Co.  (1911),  104  L.  T.  R.  N.  S.  433.) 
The  provisions  of  section  13,  requiring  the  amount  awarded 
to  be  paid  to  his  legal  representatives,  or  if  there  are  none 
then  to  his  dependents,  but  if  paid  to  the  legal  reprosentative 
it  shall  be  paid  by  him  to  the  dependents,  are  administrative 
details  relating  to  the  distribution  of  the  fund  which  cannot 
affect  the  right  itself.  The  finding  and  ruling  of  the  Industrial 
Accident  Board  —  that  the  release  did  not  extinguish  the 
widow's  claim  —  was  in  accordance  with  the  statute.  It  is 
also  urged  that  the  Board  erred  in  not  deducting  from  the 
period  computed  the  time  during  which  the  employee  resumed 
work.  The  decision  was  right.  The  statute  says  that  com- 
pensation shall  accrue  from  the  date  of  the  injury.  (St.  1911, 
c.  751,  Part  II.,  §  6.)  The  only  exception  is  that  where  before 
death  weekly  payments  have  been  made  to  the  employee,  the 
amount  payable  to  dependents  begins  from  the  date  of  the  last 
of  such  payments.  We  see  no  sufficient  reason  for  enlarging 
the  exception.  A  practical  working  rule  easily  applied  has 
been  provided,  which  should  not  be  set  aside  even  if  in  some 
cases  its  application  may  seem  somewhat  inequitable.  If  a 
change  is  deemed  advisable  it  should  come  through  legislative 
enactment. 

Decree  affirmed. 

Case  No.  180. 

WiLUAM  HuRLE,  Employee. 

Plymouth  Cordage  Company,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Permanent  Total  Incapacity  for  Work  caused  by  Total 
Loss  OF  Vision.      Atrophy  caused  by  Noxious  Gases, 

RESULTING  IN  OpTIC  NeURITIS.  ThIS  IS  A  PERSONAL  IN- 
JURY ui»n>ER  THE  Workmen's  Compensation  Act.  Su- 
preme Judicial  Court  affirms  Decision  of  Board. 

The  employee,  a  foreman  in  the  producer  gaa  plant  of  the  Plymouth  Cordage 
Company,  was  required,  in  connection  with  his  duties,  to  see  that  the  furnaces 
which  produced  the  gas  were  properly  supplied  with  coal,  burning  evenly,  at 
the  right  color,  and  to  prevent  incandescent  spots  caused  by  a  forced  draught. 
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It  was  in  evidence  that  a  man,  in  the  performance  of  this  task,  was  obliged 
every  three  minutes  to  keep  the  water-sealed  cover  of  one  of  these  holes  open 
twenty  seconds  to  look  at  the  fire.  The  ordinary  inside  heat  of  the  furnace 
was  15,000^  F.  The  heat  coming  through  these  holes  burift  the  hair  and  eye- 
brows. In  addition  to  the  heat  and  the  resulting  glare,  certain  noxious  gases 
escaped  when  the  holes  were  opened,  such  as  carbon  monoxide,  carbon  dioxide, 
carbon  sulphite  and  other  impurities  contained  in  anthracite  coal.  There  was 
some  medical  evidence  of  "tabes,"  but  this  was  withdrawn  by  the  insurer  at 
the  hearing  before  the  committee  of  arbitration,  the  medical  e\'idence  of  the 
two  specialists  called,  one  for  the  employer  and  the  other  for  the  employee, 
testifying  that  in  their  opinion  the  employee's  blindness  was  caused  by  the 
poisonous  gases  and  was  not  due  to  syphilis. 

Held,  that  the  employee  received  an  injury  arising  out  of  and  in  the  course  of  his 
employment,  and  that  he  is  entitled  to  payment  on  account  of  total  incapacity 
for  work,  in  amount  $3,000,  and  to  additional  payments  for  loss  of  %n8ion,  in 
amount  $952. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of 
the  committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court.  I 

Decision.  —  The  Supreme  Judicial  Court  affirms   the  findings  of   the  Industrial 

Accident  Board.  | 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  761,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  William  Hurle  »• 
American  Mutual  Liability  Insurance  Company,  this  being  case 
No.  180  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney,  chairman,  representing  the  Industrial  Accident  Board, 
Frederick  A.  P.  Fisk  of  10  Tremont  Street,  Boston,  Mass., 
representing  the  employee,  and  John  H.  Harwood,  Esq.,  of  703 
Exchange  Building,  Boston,  Mass.,  representing  the  insurer, 
heard  the  parties  and  their  witnesses  in  the  Hearing  Room  of 
the  Industrial  Accident  Board,  Pemberton  Building, .  Boston, 
Mass.,  on  Thursday,  May  1,  1913,  at  10  a.m.,  and  a  meeting 
of  the  arbitrators  and  lawyers  in  the  case  was  held  on  Saturday, 
May  24,  1913,  at  10  a.m. 

William  Hurle,  age  forty-seven,  was  employed  by  the  Plym- 
outh Cordage  Company  at  its  factory  at  Plymouth,  Mass. 
(this  company  being  insured  under  the  Workmen's  Compensa- 
tion Act  by  the  American  Mutual  Liability  Insurance  Com- 
pany). During  the  last  five  years  Hurle  worked  in  the  pro- 
ducer gas  plant  of  this  company,  since  October,   1910,  being 
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foreman  of  this  department.  During  the  last  twelve  months  of 
Hurle's  service  his  average  weekly  wage  was  $19.04.  In  the 
gas  producer  house  are  furnaces  to  make  gas  to  run  explosive 
engines.  These  furnaces  produce  gas  by  the  burning  of  pea 
coal  from  a  forced  draught,  each  of  the  furnaces  (there  being 
5)  being  cylindrical  structures,  11  feet  in  diameter,  14  feet 
high,  sealed  with  water.  The  coal  which  makes  the  gas  is  in- 
troduced through  hoppers,  arranged  to  prevent  the  escape  of 
gas  and  the  introduction  of  air.  This  gas  is  forced  out  of  the 
furnaces  and  thence  conducted  by  a  pipe  to  an  engine  or  en- 
gines into  a  retort  in  another  building  by  its  own  pressure  and 
the  pressure  of  the  forced  draught  through  various  purifying 
processes.  On  top  of  these  cylinders  in  which  the  gas  is  made 
are  10  holes  varying  from  2J^  to  3J^  inches  in  diameter,  through 
which  the  operator  watches  the  fire  by  opening  a  cover  sealed 
by  water  and  looking  into  the  fire.  In  performance  of  his 
duties  as  foreman,  Hurle  was  employed  continuously  to  see 
that  those  furnaces  were  properly  supplied  with  coal,  burning 
evenly,  at  the  right  color,  and  to  prevent  incandescent  spots 
caused  by  burning  of  the  fire  by  forced  draught.  He  was  pro- 
vided with  a  poker  17  feet  long,  which,  when  necessary,  he  in- 
serted through  one  of  the  holes  in  the  top  of  the  cylinder  and 
with  it  covered  up  any  part  of  the  coal  that  was  burned  through 
or  too  bright.  Mr.  Skakle,  chief  engineer  of  the  Plymouth 
Cordage  Company,  testified  that  a  man  doing  his  duty  was 
obliged,  every  three  minutes,  to  keep  the  water-sealed  cover 
of  one  of  these  holes  open  twenty  seconds  to  look  at  the  fire. 
When  found  needful,  the  workman  opens  a  pokerhole  to  take 
care  of  the  furnace  fire,  and  must  look  to  see  the  particular 
part  of  the  fire  to  put  the  poker  in.  This  takes  about  ten  to 
twenty  seconds.  A  workman's  field  of  vision  covers  one-third 
of  the  furnace  by  looking  through  any  one  hole.  When  neces- 
sary, workmen  open  the  hole  and  use  the  poker,  correcting  the 
fire,  taking,  probably,  one  minute  to  do  this,  on  an  average. 
The  ordinary  inside  heat  of  the  furnace  was  15,000®  F.,  de- 
scribed by  Mr.  Skakle  as  between  cherry  red  and  a  hot  poker 
in  color.  Employees  wear  gloves,  because  otherwise  their  hands 
would  bum,  and  occasionally,  when  poking  the  fire,  the  heat 
coming  up  from  these  holes  bums  the  employees'  hair  and  eye- 
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brows.  Sometimes  when  employees  are  bending  down  to  look 
at  the  fire  through  these  holes,  their  heads  come  within  a  foot 
and  a  half  to  two  feet  from  the  top  of  the  furnace,  and  at  such 
a  time  it  is  possible  the  hair  and  eyebrows  may  be  singed. 
During  the  course  of  the  employee's  labor  he  would  have  to 
pass  his  head  over  one  of  these  holes,  in  the  ordinary  course 
of  events,  from  six  to  seven  times  an  hour,  or  sixty  to  seventy 
times  a  day. 

Regarding  the  light,  when  the  holes  become  incandescent, 
that  is,  when  air  was  admitted,  the  light  from  each  of  the  holes 
was  described  as  being  equal  to  the  glare  of  an  incandescent 
lamp  at  110  candle  power,  and  these  holes  in  the  furnace  be- 
came incandescent  and  gave  forth  a  light  equal  to  110  candle 
power  from  about  five  to  seven  times  an  hour,  or  from  fifty 
to  seventy  times  a  day.  In  other  words,  seventy  times  a  day 
the  workman  passed  his  head  over  these  holes  and  felt  the 
effect  of  the  heat,  and  about  the  same  number  of  times  daily 
one  of  the  holes  over  which  the  workman  passed  his  head  be- 
came incandescent  and  the  glare  was  felt  by  him.  In  addition, 
when  these  holes  were  opened  they  gave  forth  certain  by- 
products of  coal  being  made  into  gas,  such  as  carbon  monoxide, 
carbon  dioxide,  carbon  sulphite  and  other  impurities  contained 
in  anthracite  coal. 

It  appears  from  the  testimony  that  sometime  during  the  lat- 
ter part  of  July  or  in  the  early  part  of  August,  probably  in 
July,  Hurle  began  to  notice  that  his  eyesight  was  failing  notice- 
ably, and  on  Aug.  10,  1912,  he  consulted  Dr.  J.  Holbrook 
Shaw,  an  oculist  and  aurist,  with  offices  at  Plymouth  and 
Boston.  After  an  examination  of  his  eyes  Dr.  Shaw  found  that 
in  Hurle's  left  eye  he  had  only  about  one-fiftieth  of  normal 
vision,  which  was  not  improved  by  glasses,  and  in  the  right  eye 
he  found  that  he  had,  without  glasses,  about  one-half  of  normal 
vision.  With  a  convex,  spherical  lens  glass  he  got  two-thirds 
of  his  normal  vision.  Dr.  Shaw  found  Hurle's  personal  history 
negative.  At  the  time  of  his  visit  Hurle  told  him  he  had  got  a 
cinder  in  his  left  eye  sometime  previously,  and  had  used  a  good 
deal  of  tobacco.  Dr.  Shaw  examined  and  found  the  field  of 
vision  contracted,  with  a  central  defect  in  the  left  eye  and  both 
the  nerves  very  pale.    He  examined  Hurle's  color  sense  roughly. 
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without  using  a  perimeter,  with  a  piece  of  cotton  on  a  pencil, 
the  result  of  his  observation  being  that  the  condition  of  his  eye 
at  that  time  negatived  the  idea  that  the  condition  was  caused 
by  the  use  of  tobacco.  After  this  examination  Hurie's  sight 
failed  progressively.  He  continued  at  his  employment  from 
August  10,  when  he  first  consulted  Dr.  Shaw,  until  October 
21,  when  he  worked  for  the  last  time,  being  taken  off  the  pay 
roll  of  the  Plymouth  Cordage  Company  on  Oct.  26,  1912. 
Towards  the  end  of  Hurle's  employment  his  sight  failed  so 
rapidly  that  his  boy  came  with  a  lantern  to  help  him  home 
after  work.  Mr.  Skakle,*  chief  engineer  in  charge,  stated  that 
as  far  as  he  knew  Hurle  had  been  able  to  perform  his  work  up 
to  October.  It  appeared  in  the  testimony  that  Hurle  had 
bought  a  pair  of  reading  glasses  in  February,  1911,  from  Mr. 
Charles  Everson  of  Plymouth,  but  these  glasses  were  acknowl- 
edged to  be  necessary  only  because  of  the  shortening  of  near 
vision,  caused  by  the  physiological  changes  in  Hurle's  eyes  due 
to  his  age.  Hurle  and  some  of  his  fellow  workmen  in  the  gas 
producer  house  testified  that  during  the  course  of  their  em- 
ployment they  frequently  had  headaches  which  centered  in  the 
forehead,  immediately  over  the  eyes,  and  were  occasionally 
nauseated.  Frequently,  when  poking  the  furnaces,  the  glare 
would  cause  them  to  be  blinded  temporarily,  so  that  they 
would  be  obliged  to  shut  their  eyes,  and  on  opening  them  would 
find  their  vision  obscured  by  black  spots,  but  this  effect  would 
pass  away  in  a  short  while. 

Dr.  W.  F.  O'Reilly,  an  eye  specialist,  testifying  for  the  in- 
jured employee,  said  he  examined  Hurle  on  March  5,  1913,  and 
found  him  blind  in  both  eyes,  the  condition  of  the  eyes  being 
due  to  structural  changes,  the  principal  one  being  the  atrophy 
of  the  optic  nerve,  the  nerve  being  dead.  At  this  time  Hurle 
could  not  see  and  was  only  able  to  perceive  light  in  the  right 
eye.  In  answer  to  a  hypothetical  question  which  gave  the 
agreed  facts  as  to  Hurle's  history,  the  length  of  time  he  had 
worked  in  this  producer  gas  building,  the  character  of  the  work, 
considering  the  glare,  the  heat,  and  the  fumes  from  the  holes 
in  the  furnace,  Dr.  O'Reilly  gave  as  his  opinion  that  Hurle's 
blindness  was  due  to  poisoning  by  the  gases  and  other  impuri- 
ties that  go  with  the  gases,  the  heat  and  light  contributing  by 
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causing  irritation  of  the  delicate  parts  of  the  nerves.  He  fur- 
ther stated  that  carbon  monoxide,  carbon  dioxide,  ammonia, 
sulphur,  free  nitrogen  and  other  compounds,  when  introduced 
into  the  system,  have  a  peculiar  aflBnity  for  the  optic  nerve, 
and  may  produce  acute  neurosis  and  result  in  atrophy.  In  this 
case,  these  gases  entering  the  system  had  brought  about  the 
poisoning  of  this  nerve,  resulting  in  blindness.  Dr.  O'Reilly 
also  gave  it  as  his  opinion  that  Hurle's  blindness  is  not  in  any 
way  due  to  any  traumatic  injury,  —  tliat  is  to  say,  to  any 
blow,  such  as  a  cinder  on  the  outside  of  the  eye,  —  his  blind- 
ness being  wholly  due  to  some  cause  operating  on  the  nervous 
system  within  the  body. 

Dr.  John  Morgan,  39  Huntington  Avenue,  Boston,  an  eminent 
eye  specialist,  was  called  by  the  insurer.  He  examined  Hurle 
in  November,  and  on  the  day  before  this  hearing,  April  30. 
He  agreed  that  the  cause  of  Hurle's  blindness  was  atrophy  of 
the  optic  nerve.  Among  the  causes  of  this  atrophy,  he  would 
consider  the  nature  of  Hurle's  work.  In  his  opinion,  the  in- 
halation of  gases  would  cause  the  atrophy  by  influence  upon 
the  condition  of  the  blood,  causing  blood  changes.  While  such 
an  atrophy  might  be  gradual,  in  this  case,  considering  the  fact 
that  Hurle  had  worked  in  the  gas  house  for  five  years,  and  had 
never  noticed  any  trouble  with  his  eyesight  until  August,  1912, 
and  during  the  next  sixty  days  became  practically  blind,  it 
would  naturally  follow  as  a  reasonable  conclusion  that  there 
was  an  acute  inflammation  of  the  optic  nerve,  followed  by 
atrophy.  It  was  possible,  in  Dr.  Morgan's  opinion,  that  Hurle 
might  have  overlooked  a  gradual  failure  of  his  sight,  which 
might  not  have  failed  sufficiently  to  attract  his  attention  until 
August;  but  allowing  that  Hurle's  eyesight  was  imperfect  or 
unequal  in  August,  to  have  practically  lost  his  sight  in  sixty 
days  there  must  have  been  some  acute  attack  to  account  for  it. 
In  Dr.  Morgan's  opinion  there  are  many  cases  of  optic  neurosis 
or  atrophy  of  the  optic  nerve  in  which  the  cause  is  unknown. 
He  did  not  believe  that  Hurle  had  a  tumor  of  the  brain,  which 
was  a  cause  of  optic  atrophy.  Dr.  Morgan  believed  that  when 
Hurle  got  an  especially  strong  whiff  of  the  gas,  it  exercised  a 
bad  influence  and  would  cause  the  pains  in  his  head.  The  fact 
that  Hurle  was  fitted  for  glasses  a  year  before  would  not  indi- 
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cate  anything  serious  the  matter  with  his  eyes  other  than  could 
be  accounted  for  by  his  age.  When  Hurle  came  to  Dr.  Morgan 
for  examination,  November  26,  he  was  totally  blind  in  his  left 
eye;  could  see  fingers  at  6  feet  with  the  right  eye,  and  was  to- 
tally blind  the  last  of  April.  Given  that  progressive  blindness 
in  this  period,  if  eyesight  was  perfect  until  August  and  failed 
as  rapidly  as  he  alleged,  it  was  due  to  an  acute  attack  of  optic 
neuritis,  or  acute  inflammation  of  the  optic  nerve.  The  cause 
of  the  atrophy  in  this  case,  in  Dr.  Morgan's  opinion,  comes 
down  to  two  causes,  either  the  poisoning  of  the  gases  or  the 
poisoning  of  tobacco  or  the  two  together. 

Edward  C.  Stone,  Esq.,  attorney  for  the  insurer,  submitted  a 
request  for  rulings  on  the  law,  attached  hereto.  The  arbitrators 
give  Mr.  Stone  Nos.  1  to  8,  inclusive,  and  Nos.  21  to  26,  in- 
clusive, and  refuse  Nos.  9  to  20,  inclusive,  reserving  to  the  in- 
surer its  rights. 

Subsequent  to  the  hearing  on  May  24,  information  was  re- 
ceived by  the  arbitrators  that  Hurle  had  been  examined  at  the 
Eye  and  Ear  Infirmary  and  that  a  diagnosis  had  been  made  of 
"tabes,"  and  he  had  been  referred  to  the  Massachusetts  Gen- 
eral Hospital,  where  this  diagnosis  was  confirmed.  Several 
Wassermann  tests  showed  a  positive  reaction,  and  salvarsan,  or 
"606"  was  administered. 

The  arbitrators  had  before  them,  up  to  the  close  of  the  hear- 
ing on  May  24,  evidence  only  as  to  two  possible  causes  for  this 
blindness:  first,  the  use  of  tobacco;  second,  the  poisons  from 
the  furnaces  over  which  Hurle  worked.  The  information  as 
to  the  examination  at  the  Massachusetts  General  Hospital  in- 
dicated a  third  cause,  i.e.,  a  tabetic  condition  which  is  a  com- 
mon cause  of  optic  atrophy.  Both  parties  were  notified,  and 
the  arbitrators  granted  another  hearing  to  consider  this  new 
development,  which  hearing  was  held  at  the  rooms  of  the  In- 
dustrial Accident  Board,  July  3,  1913.  Dr.  O'Reilly,  called  as 
an  expert  for  the  injured  workman,  testified  that  in  his  opinion 
the  Wassermann  reaction  had  not,  in  any  way,  changed  his  judg- 
ment as  to  the  cause  of  this  blindness  being  due  to  the  effect 
of  the  poisonous  gases  in  Hurle's  employment.  Dr.  O'Reilly 
testified  that  the  Wassermann  reaction  was  a  test  not  alone  for 
syphilis,   but  also,  under  given  conditions,  for  scarlet  fever. 
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tuberculosis,  lead  poisoning  and  a  number  of  other  diseases 
which  he  named. 

Dr.  John  Morgan,  the  eye  specialist,  called  as  an  expert  by 
the  insurance  company,  testified  that  in  his  opinion,  in  this 
case,  the  arbitrators  should  disregard  the  Wassermann  test,  and 
that  his  opinion  had  not  changed  regarding  the  cause  of  blind- 
ness being  due  to  poisonous  gases  in  the  course  of  Hurle's  em- 
ployment. 

At  this  point  the  American  Mutual  Liability  Insurance  Com- 
pany announced  itself  as  willing  to  disregard  all  developments 
happening  after  the  hearing  on  May  24,  and  desired  the  case 
settled  on  the  testimony  as  offered  up  to  and  including  the 
hearing  on   May  24,   1913. 

The  arbitrators  find  that  William  Hurle,  an  employee  of  the 
Plymouth  Cordage  Company,  insured  under  the  Workmen's 
Compensation  Act  in  the  American  Mutual  Liability  Insurance 
Company,  was,  after  July  1,  and  imtil  Oct.  21,  1912,  employed 
in  the  manufacture  of  producer  gas,  and  as  a  result  of  this  em- 
ployment his  eyes  were  exposed  to  excessive  heat  and  a  glare 
irritating  to  the  eyes.  In  addition  he  was  exposed  to  the  fumes 
of  the  gases  from  these  furnaces,  which  gases  contained  certain 
chemical  compounds  which,  when  introduced  into  the  human 
system,  either  through  the  respiratory  or  the  digestive  tract, 
might  produce  atrophy  of  the  optic  nerve  and  consequent 
blindness. 

The  arbitrators  find,  as  a  matter  of  fact,  that  there  was  no 
traumatic  injury  or  blow  to  the  exterior  of  the  eye  which  would 
have  brought  about  this  atrophy. 

The  arbitrators  find,  after  considering  the  testimony  as  to 
the  possible  effect  of  tobacco,  that  Hurle  had  been  using  to- 
bacco for  more  than  thirty  years;  and  while  tobacco  might 
produce  atrophy,  there  is  no  likelihood  that  it  had  this  result 
in  this  case.  Dr.  Shaw's  examination  of  Hurle  on  Aug.  10,  1912, 
excluding  it  as  a  factor  in  consideration. 

The  arbitrators  find  that  while  there  are  many  causes,  known 
and  imknown,  that  produce  atrophy  of  the  optic  nerve,  none 
of  these  causes,  except  that  of  tobacco  and  gases,  are  shown  in 
evidence  to  have  operated  in  Hurle's  case,  and  the  fact  that  he 
has  been  exposed  constantly  in  his  employment  to  poisonous 
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gases^  which  are  an  accepted  cause  of  atrophy,  is  suflScient  to 
show,  by  the  preponderance  of  testimony,  that  Hurle's  blind- 
ness was  brought  about  by  the  entrance  into  Hurle's  body  of 
noxious  gases  —  by-products  of  coal  gas  —  while  at  his  regular 
employment  for  the  Plymouth  Cordage  Company. 

The  arbitrators  find  that  Hurle's  blindness  is  due  to  the  in- 
halation of  noxious  gases,  resulting  in  optic  neuritis  or  acute 
inflammation  of  the  optic  nerve,  and  is  an  injury  arising  out  of 
and  in  the  course  of  his  employment. 

Regarding  the  exact  date  of  the  beginning  of  this  atrophy, 
the  fact  that  on  August  10  Hurle  had  only  one-fiftieth  of  vision 
in  his  left  eye  and  two-thirds  of  normal  vision,  with  glasses,  in 
his  right  eye,  and  was  practically  blind  and  incapacitated  for 
labor  in  both  eyes,  within  sixty  days  thereafter,  indicates,  as 
testified  to  by  Dr.  Morgan,  that  the  disease  from  which  Hurle 
suffered  was  an  acute  process  which,  once  begun,  went  rapidly 
forward  to  its  conclusion  of  total  blindness.  The  arbitrators 
find  that  the  overwhelming  preponderance  of  the  testimony 
indicates,  and  they  find  as  a  fact,  that  the  disease  in  either 
eye  did  not  antedate  July  1,  1912. 

The  arbitrators  find  that  due  to  and  arising  out  of  his  em- 
ployment, William  Hurle  received  an  injury  which  resulted  in 
blindness  and  incapacity  for  labor,  and  is  therefore  entitled, 
under  section  9  of  Part  IL  of  the  Workmen's  Compensation 
Act,  to  total  disability  for  a  period  of  three  hundred  and  fifteen 
weeks  and  seven-eighths  of  one  day,  from  Oct.  26,  1912,  at 
one-half  his  average  weekly  wages,  $9.52,  or  a  total  of  $3,000. 
The  arbitrators  further  find,  in  addition,  that,  according  to 
section  11,  Part  II.,  for  the  reduction  to  one-tenth  of  normal 
vision  in  both  eyes,  with  glasses,  Hurle  is  entitled  to  additional 
compensation  of  one-half  his  average  weekly  wages  for  a  period 
of  one  hundred  weeks  from  Oct.  26,  1912,  at  $9.52  per  week, 
or  $952. 

Edw.  F.  McSweenet. 

Frederick  A.  P.  Fiske. 

John  H.  Harwood. 
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Insurer^ 8  Bequests  for  Ridings. 

1.  It  is  incumbent  upon  the  employee  to  prove  by  a  fair  pre- 
ponderance of  the  evidence  that  he  received  a  personal  injury 
beginning  on  or  about  the  first  day  of  August,  1912,  and  con- 
tinuously thereafter  until  Oct.  23,  1912,  arising  out  of  and  in 
the  course  of  his  employment. 

2.  The  employee  has  the  burden  of  proving  by  a  fair  prepon- 
derance of  the  evidence  that  he  received  a  personal  injury 
beginning  on  or  about  the  first  day  of  August,  1912,  and  con- 
tinuously thereafter  until  Oct.  23,  1912,  arising  out  of  and  in 
the  course  of  his  employment. 

3.  It  is  incumbent  upon  the  employee  to  prove  by  a  fair 
preponderance  of  the  evidence  that  he  received  a  personal  in- 
jury on  or  after  July  1,  1912,  arising  out  of  and  in  the  course 
of  his  employment. 

4.  The  employee  has  the  burden  of  proving  by  a  fair  pre- 
ponderance of  the  evidence  that  he  received  a  personal  injury 
on  or  after  July  1,  1912,  arising  out  of  and  in  the  course  of  his 
employment. 

5.  If,  upon  the  evidence,  the  employee  nught  have  received 
the  personal  injury  from  which  he  alleges  he  is  now  suffering 
prior  to  July  1,  1912,  the  employee  is  bound  to  exclude  by  a 
fair  preponderance  of  the  evidence  the  receiving  of  such  personal 
injiwy  prior  to  July  1,  1912. 

6.  If,  upon  all  the  evidence,  it  is  as  likely  that  the  employee 
received  before  July  1,  1912,  the  personal  injury  of  which  he 
now  complains,  as  that  he  received  it  after  July  1,  1912,  the 
employee  is  not  entitled  to  compensation. 

7.  If  other  causes  than  those  arising  out  of  and  in  the  course 
of  the  employee's  employment  might  have  produced  the  per- 
sonal injury  claimed  in  this  case,  the  plaintiff  is  bound  to  ex- 
clude the  operation  of  such  causes  by  a  fair  preponderance  of 
the  evidence. 

8.  If,  upon  all  the  evidence,  it  is  as  likely  that  the  personal 
injury  claimed  to  have  been  received  by  the  employee  was  due 
to  causes  not  arising  out  of  and  in  the  course  of  his  employ- 
ment, as  that  it  was  due  to  causes  arising  out  of  and  in  the 
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course  of  his  employment,  the  employee  is  not  entitled  to  com- 
pensation. 

9.  There  is  no  evidence  that  the  employee  received  a  per- 
sonal injury  within  the  meaning  of  the  Workmen's  Compensa- 
tion Act. 

10.  There  is  no  evidence  that  the  employee  received  a  per- 
sonal injury  within  the  meaning  of  the  Workmen's  Compensa- 
tion Act  after  July  1,  1912. 

11.  There  is  no  evidence  that  the  employee  received  a  per- 
sonal injury  within  the  meaning  of  the  Workmen's  Compensa- 
tion Act  arising  out  of  or  in  the  course  of  his  employment  on 
or  after  July  1,  1912. 

12.  Upon  all  the  evidence,  the  employee  is  not  entitled  to 
compensation  under  the  Workmen's  Compensation  Act. 

13.  Upon  all  the  evidence,  the  employee  did  not  receive  a 
personal  injury  within  the  meaning  of  the  Workmen's  Compen- 
sation Act. 

14.  Upon  all  the  evidence,  the  employee  did  not  receive  a 
personal  injury  within  the  meaning  of  the  Workmen's  Compen- 
sation Act  on  or  after  July  1,  1912. 

15.  Upon  all  the  evidence,  the  employee  did  not  receive  a 
personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment within  the  meaning  of  the  Workmen's  Compensation  Act. 

16.  Upon  all  the  evidence,  the  employee  did  not  receive  a 
personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment within  the  meaning  of  the  Workmen's  Compensation  Act 
on  or  after  July  1,  1912. 

17.  A  disease,  even  though  arising  out  of  and  in  the  course 
of  his  employment,  is  not  a  personal  injury  within  the  meaning 
of  the  Workmen's  Compensation  Act. 

18.  If  the  employee  was  suffering  from  a  disease  prior  to 
July  1,  1912,  even  though  it  be  one  arising  out  of  and  in  the 
course  of  his  employment,  and  as  a  result  of  continuing  in  his 
employment  that  disease  is  aggravated,  the  employee  has  not 
received  a  personal  injury  within  the  meaning  of  the  Workman's 
Compensation  Act. 

19.  If  the  employee  was  suffering  from  a  disease  prior  to 
July  1,  1912,  even  though  it  be  one  arising  out  of  and  in  the 
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course  of  his  employment,  and  as  a  result  of  continuing  in  the 
employment  that  disease  is  aggravated,  the  employee  is  not  en* 
titled  to  be  paid  compensation  under  the  Workmen's  Compen- 
sation Act. 

20.  If  the  employee  was  suffering  from  atrophy  of  the  optic 
nerve  prior  to  July  1,  1912,  even  though  that  atrophy  arose  out 
of  and  in  the  course  of  his  employment,  and  as  a  result  of 
continuing  in  the  employment  that  atrophy  is  aggravated, 
the  employee  is  not  entitled  to  be  paid  compensation  under 
the  Workmen's  Compensation  Act. 

21.  The  burden  is  upon  the.  employee  to  show  affirmatively 
that  any  personal  injury  received  by  him  arose  out  of  and  in 
the  course  of  his  employment. 

22.  If  it  can  be  affirmed  only  upon  mere  conjecture  that  the 
employee  has  received  a  personal  injury  arising  out  of  and  in 
the  course  of  his  employment,  he  is  not  entitled  to  compen- 
sation. 

23.  If  the  employee  might  have  received  the  personal  injury 
claimed  in  this  case  from  unknown  causes,  the  employee  was 
bound  to  exclude  the  operation  of  all  unknown  causes  by  a  fair 
preponderance  of  the  evidence. 

24.  Upon  all  the  evidence,  the  only  personal  injury,  if  it  be 
such,  within  the  meaning  of  the  Workmen's  Compensation  Act, 
received  by  the  employee,  was  an  atrophy  of  the  optic  nerve. 

25.  Upon  all  the  evidence,  the  employee  received  no  trau- 
matic injury. 

26.  The  only  evidence,  if  any,  that  any  personal  injury  was 
received  by  the  employee  arising  out  of  and  in  the  course  of 
his  employment  is  the  evidence  that  the  atrophy  of  the  optic 
nerve  was  caused  by  the  glare  of  the  light  and  the  inhalation 
of  the  gases  manufactured  by  the  employer  in  the  apparatus 
tended  by  the  employee. 

By  its  Attorneys, 

Sawyer,  Hardy  &  Stone. 

Findings   and  Decision  of  the   Industrial  Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,   Boston,   Mass.,   on   Thursday,   Sept.    18,    1913,   at 
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10  A.M.^  and  Thursday,  Sept.  25,  1913,  at  9.30  a.m.,  and  aflSrms 
and  adopts  the  findings  of  the  committee  of  arbitration. 

Subsequent  to  the  hearings  of  the  arbitrators  in  this  case, 
information  was  received  by  the  arbitrators  that  there  was  evi- 
dence existing  that  the  blindness  by  which  Hurle  was  incapaci- 
tated from  labor  was  due  not  to  his  employment,  but  to  a 
tabetic  condition  resulting  from  a  syphilitic  infection.  A  meet- 
ing of  the  arbitrators  was  called  to  consider  this  matter,  and 
after  certain  testimony  had  been  produced  by  the  insurer,  on 
the  initiative  of  the  insurer  it  was  mutually  agreed  by  both 
parties  to  the  case  that  the  arbitrators  should  disregard  any 
testimony  in  regard  to  syphilis  as  being  the  cause  of  the  blind- 
ness from  which  Hurle  suffered.  It  was  further  agreed  that, 
in  case  that  evidence  to  substantiate  the  claim  of  syphilis 
should  not  be  given,  the  findings  of  the  arbitrators  that  the 
cause  of  the  blindness  was  due  to  the  poisons  of  coal  tar  gas 
would  be  accepted,  and  appeal  from  the  decision,  if  taken, 
would  be  only  from  the  fact  that  blindness  resulting  from  the 
inhalations  of  poisonous  gases  in  Hurleys  occupation  was  not  a 
personal  injury  within  the  meaning  of  the  law.  A  finding  was 
subsequently  made  by  the  arbitrators  that  Hurle's  blindness 
was  due  to  the  poisons  of  coal  tar  gas  inhaled  by  Hurle  during 
his  employment  subsequent  to  July  1,  1912. 

In  its  appeal  to  the  Industrial  Accident  Board  for  review  of 
this  case,  the  insurer  asked  permission  to  submit  new  testimony 
that  Hurle's  blindness  was  due  to  syphilis. 

The  Industrial  Accident  Board  granted  the  request  of  the 
insurer,  and  reopened  the  case  on  the  facts  that  evidence 
might  be  submitted  that  syphilis  and  not  coal  tar  gas  was  the 
cause  of  Hurle's  blindness.  The  attorney  for  the  employee 
objected. 

Various  doctors  from  the  Massachusetts  Eye  and  Ear  Dis- 
pensary and  the  nerve  department  of  the  Massachusetts  Gen- 
eral Hospital,  with  specialists  called  by  the  injured  employee, 
gave  testimony  to  the  effect  that,  on  Oct.  26,  1912,  Hurle  pre- 
sented himself  at  the  out-patient  department  of  the  Massa- 
chusetts General  Hospital  for  examination.  It  appearing  to 
the  examining  doctor  at  the  out-patient  department  that  Hurle's 
blindness  was  due  to  tabes,  he  was  referred  to  the  Massa- 
chusetts General  nerve  department,   and  there  put  through 
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certain  examinations  and  tests^  all  based  on  the  idea  that  he 
previously  had  had  syphilis,  and  that  the  condition  they  were 
dealing  with  was  tabes,  resulting  therefrom.  The  physicians 
called  by  the  insurer  testified  that  Hurle  had  what  was  called 
the  Argyle-Robertson  pupil,  a  condition  in  which  the  pupil  of 
the  eye  responds  to  light  but  not  distance.  It  was  found  that 
there  was  absence  of  the  biceps,  patella  and  Achilles  reflexes, 
all  of  which  were  characteristic  of  tabes.  On  the  assumption 
that  Hurle's  disease  was  tabes  following  syphilis,  apparently 
verified  by  these  various  tests,  another  test  called  the  Wasser- 
mann  test  and  a  test  called  the  Nougchi  test  were  taken,  the 
results  of  which  further  confirmed  the  doctors  of  the  nerve 
department  of  the  Massachusetts  General  Hospital  in  their  be- 
lief that  they  were  dealing  with  a  case  of  optic  atrophy,  which 
is  one  of  the  manifestations  of  tabes,  and  which  was  due  to 
syphilis;  and  in  consequence  they  testified  this  was  the  direct 
cause  of  Hurle's  blindness.  In  the  record  of  the  Massachusetts 
General  Hospital,  produced  at  the  hearing,  the  examining  doctor 
wrote  that  Hurle,  in  answer  to  a  direct  question,  replied  that 
he  "might  have  had  lues,"  which  is  one  of  the  medical  terms 
describing  the  objective  result  of  syphilitic  infection.  Hurle 
testified  in  rebuttal  that  while  he  might  have  made  this  answer, 
he  did  not  understand  what  ''lues"  meant,  and  as  a  matter  of 
fact  never  had  syphilis. 

It  was  agreed  that  an  examination  of  Hurle's  family  by  an 
insurance  doctor  since  he  became  blind  showed  that  Hurle  had 
five  children  living  at  home,  the  oldest  being  eleven  years;  that 
his  wife  has  had  no  miscarriages,  no  children  having  died  in  in- 
fancy, and  the  youngest  child- now  living  being  nine  months 
old;  that  in  none  of  these  children  is  found  the  stigmata  of 
syphilis  expected  by  experts  to  be  found  in  children  having  a 
syphilitic  parent. 

Dr.  John  Morgan  of  Huntington  Avenue,  Boston,  an  eminent 
eye  specialist,  who  originally  appeared  at  the  request  of  the 
insurer  as  its  expert,  who  had  examined  Hurle  in  December, 
1912,  before  he  became  quite  blind,  testified  that  while  he 
agreed  that  Hurle's  physical  condition,  the  absence  of  reflexes, 
etc.,  were  as  described  by  the  doctors  of  the  Massachusetts 
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General  Hospital,  it  did  not  foUow  that  this  was  proof  that  the 
man  had  tabes  following  syphilis.  In  his  opinion  the  Wasser- 
mann  test  was  in  this  case  not  a  conclusive  test,  and  not  to  be 
relied  on  as  to  syphilis,  for  the  reason  that  a  positive  Wasser- 
mann  reaction  was  shown  for  other  diseases  than  syphilis,  such 
as  lead  poisoning,  advanced  tuberculosis,  scarlet  fever,  tropical 
diseases,  etc.  Dr.  Morgan  gave  it  as  his  opinion  that  the  de- 
generative process  which  had  taken  place  in  Hurle's  dorsal 
nerve  can  be  and  should  be  in  Hurle's  case  attributed  to  the 
carbon  monoxide,  carbon  dioxide  and  other  poisons  in  the  coal 
tar  gas  which  he  inhaled  during  his  employment;  and  in  his 
opinion  Hurle's  inhalation  of  the  poisons  from  these  gases  was 
wholly  responsible  for  his  blindness. 

After  consideration,  the  Board  finds  that  the  evidence  shows 
that  all  the  symptoms  which  the  insurer's  doctors  ascribe  to 
syphilis  can  also  result  from  carbon  monoxide,  carbon  dioxide 
or  other  poisons  emanating  from  coal  tar  gas. 

Drs.  McConnell  and  Spiller,  in  "A  Clinicopathologic  Study 
of  Carbon  Monoxide  Poisoning,"  in  the  Journal  of  the  American 
Medical  Association  of  Dec.  14,  1912,  give  almost  the  exact 
symptoms  described  by  Hurle  in  his  examination  before  the 
arbitration  committee,  as  "nausea  and  indefinite  feeling  of  ill- 
ness, with  lightness  of  the  head,  headache,  vertigo,  great  mus- 
cular weakness."  "Loss  of  control  of  the  sphincters,"  which 
is  given  as  one  of  the  proofs  of  tabes  by  the  experts  for  the 
insurer,  is  given  by  McConnell  and  Spiller  as  one  of  the  sequelae 
of  carbon  monoxide  poisoning. 

The  occurrence  of  relapsing  carbon  monoxide  poisoning  is 
explained  by  Becker  and  Schwerin  on  the  basis  of  a  "deep- 
seated  disturbance  of  the  regeneration  of  all  organs,  especially 
of  the  vascular  walls  and  the  ganglion  cells  of  the  nervous 
system,  as  is  evidenced  by  the  secondary  hemorrhages,  idiocy, 
imbecility,  etc.,  which  are  observed  as  sequelae." 

The  poisonous  action  of  carbon  monoxide  is  without  doubt  due  to  the 
fact  that  it  is  readUy  absorbed  by  the  blood  entering  into  a  definite  chem- 
ical compound  with  haemoglobin.  This  combination  is  more  stable 
than  a  similar  compoimd  with  oxygen  gas,  and  is  therefore  slow  in  elimi- 
nation.—  ("Poisons,  their  Effects  and  Protection,"  A.  Wynter  Blyth, 
"Mass  Poisoning  by  Carbon  Monoxide.") 
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The  Industrial  Accident  Board  has  defined  "personal  in- 
jury," as  used  in  the  Workmen's  Compensation  Act,  to  be  any 
injury,  or  damage,  or  harm,  or  disease  which  arises  out  of  and 
in  the  course  of  the  employment  which  causes  incapacity  for 
work,  and  takes  from  the  employee  his  ability  to  earn  wages, 
the  act  providing  for  the  payment  of  compensation  "while  the 
incapacity  for  work  resulting  from  the  injury  is  total,"  based 
upon  half  the  average  weekly  wages  of  the  employee,  and 
"while  the  incapacity  for  work  resulting  from  the  injury  is 
partial,"  based  upon  "one-half  the  diflPerence  between  his  aver- 
age weekly  wages  before  the  injury  and  the  average  weekly 
wages  which  he  is  able  to  earn  thereafter,"  thus  making  it 
clear  that  the  law  was  intended  to  provide  for  the  payment  of 
compensation  for  a  "personal  injury"  which  causes  incapacity 
for  work. 

The  weight  of  the  evidence  in  this  case  does  not  show  that 
Hurle  ever  had  syphilis,  or  that  there  ever  was  any  other  in- 
fluence other  than  the  personal  injury  resulting  from  the  poisons 
of  coal  tar,  which  was  suflScient  to  bring  about  the  conditions 
from  which  the  employee  now  suflFers. 

The  Board  finds  that,  in  view  of  the  fact  that  Hurle,  the  said 
employee,  showed  no  evidence  of  loss  of  vision  until  about 
Aug.  10,  1912,  and  that  he  became  practically  blind  on  Oct. 
26,  1912,  the  loss  of  vision  in  both  eyes  was  due  to  a  personal 
injury,  the  result  of  the  introduction  into  the  said  employee's 
body  of  an  acute  poison  subsequent  to  July  1,  1912,  the  latter 
being  the  date  upon  which  the  Workmen's  Compensation  Act 
became  effective. 

Th6  Board  finds  that  the  vision  of  the  employee  has  been  re- 
duced to  less  than  the  "one-tenth  of  normal  vision  in  both 
eyes  with  glasses,"  required  by  section  11  (a).  Part  II.,  of  the 
act  to  make  effective  the  provision  requiring  the  insurer  to  pay 
the  additional  compensation  specified  therein;  that  is,  the 
payment  of  a  weekly  compensation  of  half  the  average  weekly 
wage  for  a  period  of  one  hundred  weeks,  the  said  employee 
being,  in  fact,  totally  blind,  having  no  vision  in  either  eye. 

The  Board  finds  that  the  said  employee  is  totally  incapaci- 
tated for  work  as  a  result  of  a  personal  injury  which  arose  out 
of  and  in  the  course  of  his  employment,  said  personal  injury 
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causing  total  loss  of  vision  in  both  eyes,  and  resulting  from 
an  attack  of  acute  optic  neuritis,  said  acute  optic  neuritis  being 
caused  by  the  gradual  accumulation  of  the  poisonous  emana- 
tions from  coal  tar  gases;  that  said  personal  injiury  incapaci- 
tated him  on  Oct.  26,  1912;  and  that,  in  so  far  as  the  Work- 
men's Compensation  Act  is  concerned,  there  is  no  difference 
between  the  incapacity  for  work  caused  by  blindness  resulting 
from  the  effect  of  the  gradual  accumulation  of  the  poisonous 
emanations  of  coal  tar  gas  inhaled  into  the  human  system  and 
that  resulting  from  a  blow  which  causes  equal  loss  of  vision 
and  incapacity  for  work,  provided  the  personal  injury  received 
arises  out  of  and  in  the  course  of  the  employment,  as  shown  in 
this  case.  The  Board  finds  that  there  is  due  the  employee, 
the  said  William  Hurle,  a  weekly  payment  of  $9.52  on  account 
of  the  total  incapacity  for  work  resulting  from  the  said  personal 
injury,  payments  to  date  from  Nov.  9,  1912,  this  being  the 
fifteenth  day  after  the  injury,  and  to  continue  during  said  total 
incapacity  for  work  in  accordance  with  the  provisions  of  the 
act,  not  to  exceed  a  period  of  three  hundred  fifteen  weeks  and 
seven-eighths  of  one  day,  nor  to  exceed  the  sum  of  $3,000; 
and  a  further  payment  of  $952  in  weekly  payments  of  $9.52 
on  account  of  the  total  loss  of  vision  in  both  eyes,  said  pay- 
ments to  date  from  Oct.  26,  1912,  and  to  continue  for  a  period 
of  one  hundred  weeks. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

RuGG,  C.J.  This  is  a  case  under  the  Workmen's  Compensa- 
tion Act.  The  facts  as  found  by  the  Industrial  Accident  Board 
are  that  the  employee  is  totally  incapacitated  for  work  by  per- 
sonal injiuy  which  arose  out  of  and  in  the  course  of  his  em- 
ployment, and  which  caused  total  loss  of  vision  in  both  eyes, 
and  which  resulted  from  an  acute  attack  of  optic  neuritis  in- 
duced by  poisonous  coal  tar  gases.  His  work  was  about  fur- 
naces for  producing  gas  by  the  burning  of  coal,  in  the  top  of 
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which  were  several  holes  through  which  after  opening  a  cover 
he  could  watch  the  fire.  It  was  his  duty  to  see  that  the  fur- 
naces were  supplied  with  coal  and  burning  evenly,  and  to 
prevent  incandescent  spots  caused  by  the  burning  by  forced 
draught.  It  was  necessary  for  him  to  open  one  or  another  of 
these  holes  about  70  times  a  day,  and  whenever  these  holes 
were  opened,  poisonous  gases  were  given  forth.  The  inhala- 
tion of  these  caused  his  blindness. 

The  question  to  be  decided  is  whether  this  was  a  "personal 
injury  arising  out  of  and  in  the  course  of  his  employment" 
within  the  meaning  of  those  words  in  St.  1911,  chapter  751, 
Part  II.,  section  1.  Unquestionably  it  arose  out  of  and  in  the 
course  of  his  employment.  The  only  point  of  diflBculty  is 
whether  it  is  a  "personal  injury.'' 

The  words  "personal  injury"  have  been  given  in  many  con- 
nections a  comprehensive  definition.  They  are  broad  enough 
to  include  the  husband's  right  to  recover  for  damage  sustained 
by  bodily  harm  to  his  wife,  the  alienation  of  a  husband's  affec- 
tions, the  seduction  of  one's  daughter  and  other  kindred  tor- 
tious acts.  (Mulvoy  v.  Boston,  197  Mass.  178,  and  cases  there 
cited;  Riddle  v.  MacFadden,  201  N.  Y.  215;  N.  Y.,  Phila- 
delphia and  Norfolk  R.R.  «.  Waldron,  116  Md.  441;  Johnson 
Fertilizer  Co.  v.  Rich,  180  Ala.  (62  So.  40);  McDonald  v. 
Brown,  23  R.  I.  546;  Tomlin  v.  Hildreth,  65  N.  J.  L.  440,  445; 
Sharkey  v.  Skilton,  83  Conn.  503,  510.)  They  are  not  confined 
to  the  instances  where  the  wrong  can  be  described  technically 
as  trespass  to  the  person  vi  et  armis.  The  statement  in  Com- 
monwealth V.  Mosby,  163  Mass.  291,  29,  that  a  "threat  to 
injure  the  person  of  another  naturally  means  a  threat  to  use 
actual  physical  force,"  is  not  at  variance  with  this  idea.  There 
were  special  reasons  why  the  word  "injury"  was  given  a  con- 
stricted meaning  in  28  Opinions  of  the  Attorneys-General  of 
the  U.  S.,  254.  It  has  been  interpreted  broadly  in  policies  of 
accident  insurance.  (Freeman  v.  Mercantile  Mutual  Accident 
Association,  156  Mass.  351.) 

At  common  law  the  incurring  of  a  disease  or  harm  to  health 
is  such  a  personal  wrong  as  to  warrant  a  recovery  if  the  other 
elements  of  liability  for  tort  are  present.  (Hunt  t^.  Lowell 
Gas  Light  Co.,  8  Allen,  169;   Allen  v.  Boston,  159  Mass.  324; 
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Larson  v.  Boston  Elevated  Ry.,  212  Mass.  267;  Diesenvieter 
V.  Kraus-Markel  Malting  Company,  92  Wis.  164;  Wagner  t. 
H.  W.  Jayne  Chemical  Co.,  147  Pa.  St.  475;  see  abo  Gossett 
9.  So.  Rwy.  Co.,  115  Tenn.  376.)  Damages  of  this  sort  have 
been  held  not  recoverable  under  the  mill  acts,  although  an 
independent  action  would  lie  if  a  nuisance  were  created. 
(Eames  v.  N.  E.  Worsted  Co.,  11  Met.  590;  Fuller  v.  Chicopee 
Mfg.  Co.,  16  Gray  46;  see  also  Wellington  c.  Boston  &  Maine 
Rd.,  158  Mass.  185,  189.)  The  preponderance  in  recent  years 
of  actions  grounded  upon  some  physical  violence  has  tended 
to  emphasize  the  aspect  of  injury  which  depends  upon  visual 
contact  or  direct  lesion.  But  that  is  by  no  means  the  exclu- 
sive signification  of  the  word  either  in  common  speech  or  in 
legal  use. 

The  EngUsh  Workmen's  Compensation  Act  affords  compen- 
sation only  where  the  workman  receives  "personal  injury  by 
accident.'*  It  adds  to  the  personal  injury  alone  required  by  our 
act  the  element  of  accident.  Yet  it  has  been  held  frequently 
that  disease  induced  by  accidental  means  was  ground  for 
recovery;  as,  for  example,  a  rupture  resulting  from  over- 
exertion (Fenton  v.  Thorby  &  Co.,  Ltd.,  1903,  A.  C.  443); 
infection  of  anthrax  from  a  bacillus  from  wool  which  was  being 
sorted  (Brintons,  Ltd.,  v.  Turney,  1905,  A.  C.  230) ;  heat  from 
a  furnace  (Ismay  Imrie  &  Co.  v.  Williamson,  1908,  A.  C.  437) ; 
sunstroke  (Morgan  v.  S.  S.  Zenaida,  25  L.  T.  R.  446;  S.  C, 
2  B.  W.  C.  C.  19);  pneumonia,  induced  by  inhalation  of  gas 
(Kelly  V.  Auchenlea  Coal  Co.,  Ltd.,  1911;  S.  C,  864;  S.  C, 
4  B.  W.  C.  C.  417,  and  AUoa  Coal  Co.,  Ltd.,  v.  Drylie,  6  B.  W. 
C.  C.  398;  S.  C,  50  S.  L.  R.  350).  (See  also  Brown  v.  George 
Kent,  Ltd.,  1913,  3  K.  B.  624.)  We  lay  these  cases  on  one 
side,  however,  because  it  is  plain  from  the  Third  Schedule  of 
6  Edward  7,  c.  58,  that  certain  occupational  diseases  were  in- 
tended to  be  included  within  the  English  act. 

Hood  &  Sons  v.  Maryland  Casualty  Company,  206  Mass. 
223,  goes  far  toward  deciding  the  case  at  bar.  That  was  an 
action  by  an  employer  of  labor  against  an  insurer  who  had 
contracted  to  indemnify  against  damages  sustained  by  the  em- 
ployer by  reason  of  liability  to  its  employees  "for  bodily  injury 
accidentally   suffered"   by   them   in   their   employment.    The 
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employer  had  been  obliged  to  respond  in  damages  to  one  Barry, 
an  employee,  who  had  become  infected  by  glanders  while  clean- 
ing a  stable.  It  was  said  in  the  opinion,  at  page  225,  "It  is 
plain  that  Barry  suffered  bodily  injury  in  consequence  of  be- 
coming infected  with  glanders;  as  much  so  as  if  he  had  had  a 
leg  or  an  arm  broken  by  a  kick  from  a  vicious  horse.  Indeed, 
it  is  possible  that  the  bodily  injury  caused  by  glanders  was 
greater  and  more  lasting  than  that  caused  by  a  broken  leg  or 
arm  would  have  been.''  That  case  related  to  the  kind  of 
bodily  injuries  which  arise  from  the  relation  of  master  and 
servant.  It  was  decided  about  one  year  before  the  enactment 
of  our  Workmen's  Compensation  Act.  It  relates  to  the  same 
general  subject-matter.  The  law  of  accident  insurance  has 
been  applied  to  injuries  under  the  Workmen's  Compensation 
Act  in  England.     (Wicks  v.  Dowell,  1905,  2  K.  B.  225.) 

There  is  nothing  in  the  act  which  leads  to  the  conclusion 
that  "personal  injuries"  was  there  used  in  a  narrow  or  re- 
stricted sense.  The  provisions  as  to  notice  of  injury.  Part  II., 
sections  15  to  18  both  inclusive,  as  amended  by  St.  1912, 
chapters  172  and  571,  section  3,  indicate  a  purpose  that  infor- 
mation shall  be  given  as  to  the  time,  place  and  cause  of  the 
injury  as  soon  as  practicable  after  it  is  suffered.  But  this 
requirement  can  be  complied  with  in  the  case  of  an  injury 
caused  by  the  inhalation  of  a  poisonous  gas  producing  such 
results  as  here  are  disclosed,  as  well  as  in  the  case  of  a  blow 
upon  the  body.  An  argument  may  be  drawn  from  the  pro- 
visions of  Part  III.,  section  18,  as  amended  by  St.  1913,  chapter 
746,  section  1,  in  favor  of  a  liberal  interpretation  of  "personal 
injuries."  By  the  section  as  originally  enacted  the  duty  was 
imposed  upon  every  employer  to  keep  a  record  of  all  injuries, 
but  he  was  required  to  make  a  return  to  the  Industrial  Acci- 
dent Board  only  of  "an  accident  resulting  in  a  personal  injury." 
By  the  amendment,  which  of  course  has  no  effect  upon  the 
legal  rights  of  the  parties  in  the  present  action,  but  which  may 
be  resorted  to  for  discovery  of  legislative  intention,  the  em- 
ployer is  required  to  make  return  of  "the  occurrence  of  an 
injury"  and  to  state  "the  day  and  hour  of  any  accident 
causing  the  injury."  If  these  words  are  accurately  used,  a 
distinction  is  drawn  between  the  injury  and  the  accident  caus- 
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ing  the  injury.  The  authority  conferred  upon  the  Board  and 
the  Directors  of  the  Massachusetts  Employees  Insurance 
Association  by  Part  IV.,  section  18,  is  to  "make  and  enforce 
reasonable  rules  and  regulations  for  the  prevention  of  injuries" 
and  not  for  the  prevention  of  accidents.  (See  also  St.  1913,  c. 
813.)  The  name  "Industrial  Accident  Board,"  which  is  the 
administrative  body  created  by  Part  III.,  is  a  mere  title  and 
cannot  be  fairly  treated  as  restrictive  of  its  duties. 

The  difference  between  the  English  and  Massachusetts  acts 
in  the  omission  of  the  words  "by  accident"  from  our  act, 
which  occur  in  the  English  act  as  characterizing  personal  in- 
juries, is  significant  that  the  element  of  accident  was  not  in- 
tended to  be  imported  into  our  act.  The  noxious  vapors  which 
caused  the  bodily  harm  in  this  case  were  the  direct  production 
of  the  employer.  The  nature  of  the  workman's  labor  was  such 
that  they  were  bound  to  be  thrust  in  his  face.  The  resulting 
injury  is  direct.  If  the  gas  bad  exploded  within  the  furnace 
and  thrown  pieces  of  cherry-hot  coal  through  the  holes  into 
the  workman's  eyes,  without  question  he  would  have  been 
entitled  to  compensation.  Indeed,  there  probably  would  have 
been  common-law  liability  in  such  case.  (Sullivan  v.  Barker 
Asphalt  Co.,  201  Mass.  227.)  There  appears  to  be  no  sound 
distinction  in  principle  between  such  case  and  gas  escaping 
through  the  holes  and  striking  him  in  the  face,  whereby  through 
inhalation  the  vision  is  destroyed.  The  learned  counsel  for  the 
insurer  in  his  brief  has  made  an  exhaustive  and  ingenious 
analysis  of  the  entire  act  touching  the  words  "injury"  or 
"injuries,"  and  has  sought  to  demonstrate  that  it  cannot  apply 
to  an  injury  such  as  that  sustained  in  the  case  at  bar.  But 
the  argument  is  not  convincing.  It  might  be  decisive  if  acci- 
dent had  been  a  statutory  word.  It  is  true  that  in  interpret- 
ing a  statute  words  should  be  construed  in  their  ordinary 
sense.  Injury,  however,  is  usually  employed  as  an  inclusive 
word.  The  fact  remains  that  the  word  "injury"  and  not 
"accident"  was  employed  by  the  Legislature  throughout  this 
act.  It  would  not  be  accurate  but  lax  to  treat  the  act  as  if 
it  referred  merely  to  accidents.  (Warner  v.  Couchman,  1912, 
A.  C.  35,  at  p.  38.) 

Decree  affirmed* 
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Case  No.  208. 

Joseph  C.  Gaynor,  Employee. 

T.  D.  Cook  &  Co.,  Inc.,  Employer. 

Standard  Accident  Insurance  Company,  Insurer. 

Casual  Employment  claimed.  Employee,  whose  Regular 
Occupation  was  tbat  of  a  Waiter,  fatally  injured 
while  serving  Banquet  for  Caterer  who  employs 
NO  Regular  Waiters.  Supreme  Judicial  Court  decides 
that  Widow  is  not  entitled  to  Compensation. 

The  employers,  a  catering  firm,  had  a  contract  to  serve  a  certain  banquet  and, 
not  having  a  regular  corps  of  waiters,  engaged  the  employee,  whose  regular 
occupation  was  that  of  a  waiter,  and  others  to  assist  in  serving  it.  It  appeared 
that  the  employee  was  fatally  injured  while  engaged  in  the  usual  course  of  the 
business  of  his  employers,  the  serving  of  banquets  being  an  important  part  of 
said  business,  and  it  being  the  custom  for  the  said  employers  to  engage  men 
whose  regular  occupation  was  that  of  waiters  to  serve  such  banquete. 

Held,  that  this  was  not  casual  employment,  as  claimed,  and  that  the  widow  was 
entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of 
the  committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Court  reverses  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  CommiMee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  p^o^dsions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Joseph  C. 
Gaynor  v.  Standard  Accident  Insurance  Company,  this  being 
case  No.  208  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Thomas  A. 
Prior,  for  the  employee,  and  Thurston  L.  Smith,  representing 
the  insurer,  being  duly  sworn,  heard  the  parties  and  their  wit- 
nesses at  the  Hearing  Room  of  the  Industrial  Accident  Board 
on  Thursday,  May  8,  1913,  at  10  a.m. 

Counsel  for  plaintiflf  and  defendant  both  agreed  to  the  follow- 
ing facts:  — 
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First.  —  That  plaintiff's  intestate's  average  weekly  wage  for 
one  year  preceding  the  date  of  his  accident  was  $15  a  week. 

Second.  —  That  his  widow,  Emma  G.  Gaynor,  is  the  duly 
appointed  administratrix  of  his  estate,  and  she  was  Hving  with 
her  husband  at  the  time  of  his  death  according  to  section  7, 
Part  II.,  of  chapter  751,  Acts  of  1911,  as  amended  by  chapters 
172  and  571,  Acts  of  1912.  She  is  conclusively  presumed  to  be 
wholly  dependent  for  support  upon  the  wages  of  her  husband, 
Joseph  C.  Gaynor,  and  she  was  so  dependent  and  therefore  is 
entitled  to  be  paid  compensation  at  the  rate  of  $7.50  a  week 
for  a  i)eriod  of  three  hundred  weeks  from  the  date  of  the  injury, 
provided  that  her  husband  was  not  a  casual  employee  as  de- 
fined in  Part  V.,  section  2,  of  the  Workmen's  Compensation 
Act. 

Third.  —  That  the  accident  happened  at  South  Hadley, 
Mass.,  but  that  both  sides  waived  the  provision  of  section  7, 
Part  III.  of  the  act,  and  requested  in  writing  of  the  Industrial 
Accident  Board  that  this  hearing  should  take  place  at  Boston. 

Fourth.  —  That  the  sole  question  before  this  arbitration  com- 
mittee was  whether  or  not  upon  all  the  evidence  the  plaintiff's 
intestate  was  an  employee  within  the  meaning  of  the  definition 
of  this  work  as  set  out  in  Part  V.,  section  2. 

We  find  that  Joseph  C.  Gaynor  was  a  waiter  and  was  em- 
ployed by  the  T.  D.  Cook  &  Co.,  Inc.,  caterers,  whose  place  of 
business  is  at  88  Boylston  Street,  Boston.  The  employment 
was  under  the  following  conditions  and  circumstances:  — 

Cook  &  Co.  had  a  catering  contract  to  serve  a  banquet  at 
Mount  Holyoke  College,  South  Hadley,  Mass.,  on  Oct.  9,  1912, 
and  one  Francis  W.  Reeves,  who  had  charge  of  all  men  doing 
outside  catering  work  for  T.  D.  Cook  &  Co.,  engaged  Gaynor 
for  this  particular  work  at  South  Hadley  on  Tuesday,  October 
8,  and  told  Gaynor  that  if  he  would  report  at  the  South  Station 
the  next  morning  he  would  then  go  to  South  Hadley  with  other 
waiters,  and  the  wage  for  his  work  on  this  particular  job 
was  to  be  $4  and  his  transportation  paid  to  South  Hadley  and 
return. 

Gaynor  reported  at  the  South  Station  at  7  a.m.  Wednesday, 
October  9,  and  with  other  waiters  left  for  South  Hadley,  arriv- 
ing there  about  11.30  a.m.    When  the  men  arrived  at  the  en- 
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trance  to  the  college  they  were  shown  to  a  building  where  they 
changed  from  their  street  clothes  into  their  dress  suits^  and 
were  then  shown  to  the  building  where  the  spread  was  to  be 
served.  It  was  while  preparing  to  serve  the  lunch  that  Gaynor 
slipped  and  fell  upon  the  floor,  receiving  such  injuries  as  ulti- 
mately resulted  in  his  death. 

We  find  that  all  the  outside  waiters  of  the  T.  D.  Cook  &  Co. 
are  what  is  known  as  call  men;  that  this  was  the  first  time 
that  Gaynor  had  ever  worked  for  the  T.  D.  Cook  &  Co.;  that 
he  was  not  hired  for  any  other  work  than  the  particular  work 
that  he  was  doing  at  the  time  he  met  with  his  unfortunate 
accident;  that  when  he  got  through  his  work  of  waiting  upon 
the  guests  at  Mount  Holyoke  College  the  Cook  company  would 
then  have  no  further  control  over  him,  and  it  was  optional  with 
Gaynor  whether  he  would  or  would  not  return  to  Boston.  In 
other  words,  as  the  witnesses  testified,  when  their  work  was 
finished  (and  it  was  finished  at  5  p.m.)  Gaynor  would  have  been 
entitled  to  his  $4,  whether  he  did  or  did  not  return  to  Boston, 
but  that  he  would  have  lost  the  benefit  of  the  mileage  tickets 
had  he  not  returned  with  the  other  waiters.  In  other  words, 
he  was  his  own  master  and  not  under  the  control  of  the  T.  D. 
Cook  &  Co.  after  5  p.m.  of  Wednesday,  October  9. 

It  further  appeared  in  evidence  that  it  was  a  part  of  the 
business  of  T.  D.  Cook  &  Co.  to  provide  and  serve  banquets 
and  dinners  of  the  character  it  was  called  upon  to  serve  at 
Mount  Holyoke  College  at  South  Hadley  on  Oct.  9,  1912,  and 
for  such  banquets  and  dinners  they  had  no  men  who  were  reg- 
ularly employed  by  them;  that  the  custom  of  the  catering  busi- 
ness, when  such  banquets,  luncheons  or  other  meals  are  to  be 
served,  is  that  waiters  are  secured  for  those  particular  occasions 
by  either  hiring  the  men  upon  application  made  by  the  men 
themselves,  who  generally,  as  it  appears  in  evidence,  know  when 
a  caterer  has  a  contract  for  such  service,  or  by  going  to  some 
place  where  waiters  are  in  the  habit  of  congregating  looking  for 
opportunities  for  service;  that  a  man  would  work  for  one 
caterer  one  day  and  another  caterer  the  next  day,  and  one  the 
following  day,  and  so  on;  that  this  is  the  usual  custom;  that 
the  number  of  waiters  varied,  as  the  occasion  demanded, — 
a  large  party  might  call  for  the  employment  of  50  or  75  waiters 
and  a  small  one  of  2  or  3  waiters,  and  it  was  practically  im- 
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possible  from  the  nature  of  the  business  for  caterers  to  regularly 
keep  a  number  of  waiters  upon  their  pay  roll;  and  that  the 
trade  custom  is  to  employ  waiters  who  either  apply  directly  or 
who  are  obtained  for  this  purpose  from  one  source  or  another, 
and  it  appears  that  Gaynor,  like  other  waiters,  worked  for 
many  employers  during  a  day  or  a  group  of  days. 

We  further  find  that  Gaynor  at  the  time  he  met  with  his 
accident  was  an  employee  within  the  meaning  of  the  Workmen's 
Compensation  Act,  and  was  injured  in  the  course  of  and  arising 
out  of  his  employment  on  Oct.  9,  1912;  that  death  having  re* 
suited  from  the  injury,  the  compensation  shall  be  paid  to  his 
widow  for  three  hundred  weeks  from  the  date  of  injury;  and 
that  the  hospital  and  medical  bills,  amounting  to  $90  during 
the  first  two  weeks  after  the  injury,  shall  be  paid  by  the  Stand- 
ard Accident  Insurance  Company. 

The  foregoing  evidence  was  all  that  was  material  to  the  ques- 
tion at  issue. 

At  the  close  of  the  evidence  the  defendants  requested  the 
arbitration  committee  to  make  the  following  rulings:  that  upon 
all  the  evidence  as  a  matter  of  law  the  plaintiff  is  not  entitled 
to  compensation  under  the  Workmen's  Compensation  Act  for 
the  death  of  her  intestate  and  for  the  reason  that  at  the  time 
he  was  injured  his  employment  was  casual  as  set  out  in  Part  V., 
section  2,  of  the  Workmen's  Compensation  Act. 

The  arbitration  committee  refused  to  make  such  rulings,  and 
the  defendants  duly  accepted  such  refusal  to  rule,  and  there 
being  some  question  as  to  just  how  the  defendant  could  pre- 
serve his  rights,  it  was  agreed  by  the  committee  that  any  and 
all  rights,  so  far  as  casual  employment  was  concerned,  were  to 
be  protected  in  the  event  of  the  case  being  taken  to  the  Su- 
preme   Court.  T^  -R/r     TT 

*^  Dudley  M.  Holman. 

Thomas  A.  Prior. 

I  dissent  from  the  majority  opinion  for  the  reason  that  it 
seemed  to  me  that  upon  all  the  evidence  Gaynor  was  not  an 
employee  within  the  meaning  of  the  word  as  defined  in  section 
2,  Part  V.  of  the  Workmen's  Compensation  Act,  it  being  my 
opinion  that  this  employment  was  casual,  and  therefore  his 
widow  was  excluded  from  receiving  any  compensation  under  the 

Thurston  L.  Smith. 
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Findings   and  Decision  of  the   Industrial   Accident   Board  on 

Renew. 

ft 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pember- 
ton  Building,  Boston,  Mass.,  Wednesday,  July  9,  1913,  at  10 
A.M.,  and  affirms  and  adopts  the  decision  of  the  committee  of 
arbitration. 

The  Board  further  finds  that  the  deceased  employee,  Joseph 
C.  Gaynor,  was  a  waiter  in  the  employ  of  the  T.  D.  Cook  & 
Co.,  Inc.,  at  the  time  he  received  the  injury  which  resulted  in 
his  death;  that  this  was  the  regular  occupation  of  the  said 
Joseph  C.  Gaynor;  that  the  business  of  the  said  T.  D.  Cook  & 
Co.,  Inc.,  was  catering,  and  it  was  in  the  usual  course  of  the 
business  of  the  said  company  that  the  said  Gaynor  was  injured; 
that  the  performance  of  catering  contracts  was  a  part  of  the 
usual  business  of  the  said  T.  D.  Cook  &  Co.,  Inc.;  that  the 
said  Joseph  C.  Gaynor  was  employed  to  perform  his  usual  duties 
as  a  waiter  in  assisting  in  carrying  out  the  contract  which  the 
said  company  had  engaged  to  perform;  that  his  status  is  set 
out  in  section  2,  Part  V.,  of  chapter  751,  Acts  of  1911,  as 
amended  by  chapters  172  and  571,  Acts  of  1912,  which  defines 
"employee"  as  follows:  "Employee  shall  include  every  person 
in  the  service  of  another  under  any  contract  of  hire,  express  or 
implied,  oral  or  written,  .  .  .  except  one  whose  employment  is 
but  casual,  or  is  not  in  the  usual  course  of  the  trade,  business, 
profession  or  occupation  of  his  employer",  the  acceptance  of 
such  catering  contracts  being  in  the  regular  course  of  the  busi- 
ness of  the  employer,  and  the  performance  of  the  services  of 
a  waiter  being  the  regular  occupation  of  the  employee. 

The  Board  further  finds  that  the  widow,  Emma  G.  Gaynor, 
is  entitled  to  the  payment  of  S7.50  a  week  from  the  Standard 
Accident  Insurance  Company  for  a  period  of  three  hundred 
weeks  from  the  date  of  the  injury,  Oct.  9,  1912. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  F.  McSwebney. 
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Decree  of  Supreme  Judicial  Court  on  Appeal. 

RuGG,  C.J.  The  facts  in  this  case  are  that  the  deceased 
employee  was  a  waiter  employed,  at  the  time  his  injuries  were 
received,  by  T.  D.  Cook  &  Co.,  Inc.,  caterers,  having  a  reg- 
ular place  of  business  in  Boston.  It  had  a  contract  to  serve 
a  banquet  at  Mount  Holyoke  College,  South  Hadley,  on 
Oct.  9,  1912,  and  on  the  day  before  engaged  the  deceased  for 
services  at  their  banquet.  Its  agent  told  the  deceased  that  if 
he  would  report  at  the  South  Station  in  Boston  the  next  morn- 
ing he  could  go  to  South  Hadley  at  its  expense  with  the  other 
waiters.  The  wage  for  the  service  was  to  be  $4,  together  with 
transportation  from  Boston  to  South  Hadley  and  return.  The 
deceased  reported  at  7  o'clock  in  the  morning  of  October  9, 
reached  South  Hadley  at  half-past  11  o'clock  in  the  forenoon, 
and  was  injured  while  preparing  to  serve  the  banquet.  This 
was  the  first  time  he  had  ever  worked  for  this  employer.  The 
work  was  finished  at  5  o'clock  in  the  afternoon,  and  the  dece- 
dent then  would  have  been  entitled  to  jf4  and  would  have  been 
at  liberty  either  to  return  to  Boston  at  the  expense  of  his  em- 
ployer or  go  elsewhere  on  his  own  account.  It  was  a  part  of 
the  regular  business  of  the  employer  to  provide  and  serve 
banquets,  but  for  such  service  no  men  were  regularly  employed. 
The  custom  of  the  catering  business  is  that  such  banquets  are 
served  by  waiters  secured  for  the  particular  occasion.  Such 
waiter  might  work  for  different  employers  on  the  same  day,  or 
for  many  different  employers  on  successive  days.  The  point 
to  be  decided  is  whether  the  deceased  was  an  employee  as 
defined  in  the  Workmen's  Compensation  Act,  St.  1911,  chapter 
751,  Part  V.,  section  2,  as  follows:  "  'Employee'  shall  include 
every  person  in  the  service  of  another  under  any  contract  of 
hire,  express  or  implied,  oral  or  written  .  .  .  except  one  whose 
employment  is  but  casual,  or  is  not  in  the  usual  course  of  the 
trade,  business,  profession  or  occupation  of  his  employer." 

The  crucial  words  to  be  construed  are  those  contained  in  the 
exception  out  of  the  class  of  employee  of  "one  whose  employ- 
ment is  but  casual."  The  word  "casual"  is  in  common  use. 
Its  ordinary  signification,  as  shown  by  the  lexicographers,  is 
something  which  comes  without  regularity,  and  is  occasional 
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and  incidental.  Its  meaning  may  be  more  clearly  understood 
by  referring  to  its  antonyms,  which  are  regular,  systematic, 
periodic  and  certain.  The  significance  of  this  exception  in  our 
act  is  emphasized  by  its  contrast  with  the  provisions  of  the 
English  act,  which  is  different  in  a  material  respect.  As  is 
pointed  out  in  Hill  v.  Begg,  1908,  2  E.  B.  802,  at  805,  its  words 
descriptive  of  the  workman  are  not  one  whose  employment  is 
but  casual,  but  one  ''whose  employment  is  of  a  casual  nature, 
and  .  .  .  otherwise  than  for  the  purposes  of  the  employer's 
trade  or  business."  This  difference  in  phraseology  cannot  be 
treated  as  unintentional,  but  must  be  regarded  as  deliberately 
designed.  (See  Report  of  Massachusetts  Commission  on  Com- 
plensation  for  Industrial  Accidents,  53.)  Manifestly,  its  effect 
is  to  narrow  the  scope  of  our  act  as  compared  with  the  English 
act.  No  one  whose  employment  is  "casual"  can  recover  here, 
while  there  one  whose  employment  is  "of  a  casual  nature"  comes 
within  the  act,  provided  it  is  also  for  the  piurpose  of  the  em- 
ployer's trade  or  business.  It  is  possible  that  a  distinction  as 
to  the  character  of  the  employment  may  be  founded  upon  the 
difference  between  the  modifying  word  "casual"  used  in  our 
act  and  the  words  "of  a  casual  nature"  in  the  English  act. 
The  phrase  of  our  act  tends  to  indicate  that  the  contract  of 
service  is  the  thing  to  be  analyzed,  in  order  to  determine 
whether  it  be  casual,  while  in  the  English  act  the  nature  of  the 
service  rendered  is  the  decisive  test.  This  distinction  appears 
to  have  been  made  the  basis  of  opinion  in  Knight  v.  Buckwill, 
6  B.  W.  C.  C.  160.  This  consideration  is  to  be  noted  because 
the  English  act  was  followed  in  many  respects  closely  by  our 
act,  and  hence  even  slight  difference  of  phraseology  may  be 
assumed  to  have  significance. 

But  even  the  decisions  under  the  English  act  are  plain,  to 
the  effect  that  employment  such  as  that  which  existed  in  the 
case  at  bar  there  would  be  treated  not  only  as  casual  in  respect 
of  the  contract  for  hiring,  but  also  casual  in  its  nature.  In 
Hill  V.  Begg,  1908,  2  K.  B.  802,  the  employment  of  one  to 
clean  the  windows  of  a  private  dwelling  house  whenever  needed 
at  irregular  intervals  of  about  six  weeks,  for  a  period  of  two 
years,  but  without  regular  engagement,  was  held  to  be  "of  a 
casual  nature."     (See  also  Rennie  v.  Reid,  45  Scottish  L.  R. 
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814,  and  Ritchings  v.  Bryant,  6  B.  W.  C.  C.  183,  wMre  the 
facts  were  similar  and  like  decisions  were  made.)  One  who 
had  been  employed  at  several  different  times  to  do  odd  jobs 
about  small  cottages,  and  who  at  the  time  in  question  was 
hired  to  whitewash  some  of  them  at  a  fixed  price  for  the  whole 
work,  was  treated  as  plainly  a  casual  laborer  in  Bargewell  v. 
Daniel,  98  L.  T.  R.  257.  One  employed  to  cut  a  hedge  for  a 
gross  price  was  held  to  be  a  casual  laborer  in  Toombs  v.  Bum- 
ford,  106  L.  T.  R.  823.  To  the  same  effect  are  Knight  v. 
Buckwill,  6  Butterworth's,  Workmen's  Compensation  Act,  160; 
S.  C,  57  Solicitors  Journal  &  Weekly  Reporter,  246;  Johnston 
V.  Monasterevan  General  Store  Co.,  42  Irish  L.  T.  &  R.  268; 
S.  C,  1909,  L.  R.  I.  108;  Cotter  v.  Johnson,  45  Irish  L.  T.  & 
R.  259.  (See  also  O'Donnell  v.  Clare  County  Council,  47  Irish 
L.  T.  &  R.  41, 43;  McCarthy  v.  Norcott,  43  Irish  L.  T.  &  R.  17.) 
It  is  argued  that  "or"  in  the  clause  quoted  from  Part  V., 
section  2,  should  be  construed  to  mean  "to  wit,"  or  identity 
with  or  explanation  of  that  which  goes  before.  Sometimes  it 
b  necessary  to  attribute  this  signification  to  the  word  in  order 
to  effectuate  the  plain  legislative  purpose.  (Commonwealth  v. 
Gray,  2  Gray,  501;  Brown  v.  Commonwealth,  8  Mass.  59.) 
It  often  is  construed  as  "and"  in  order  to  accomplish  the  intent 
manifested  by  the  entire  act  or  instrument  in  which  it  occurs. 
This  frequently  is  necessai^  in  the  interpretation  of  wills. 
(McClench  v.  Waldron,  204  Mass.  554,  557;  Clark  v.  Andover, 
207  Mass.  91,  96.)  It  is  not  synonymous  with  "and"  and  is 
to  be  treated  as  interchangeable  with  it  only  when  the  obvious 
sense  requires  it,  or  when  otherwise  the  meaning  is  dubious. 
But  the  word  "or"  in  its  ordinary  use,  and  also  in  accurate 
meaning,  is  a  disjunctive  particle.  It  marks  an  alternative 
and  not  a  conjunctive.  It  indicates  one  or  the  other  of  two 
or  several  persons,  things  or  situations  and  not  a  combination 
of  them.  (Commonwealth  v.  Keenan,  139  Mass.  193;  Galvin 
V.  Parker,  154  Mass.  346;  Dumont  v.  United  States,  98  U.  S. 
142.)  It  is  construed  as  having  a  different  meaning  only  when 
the  context  and  the  main  purpose  to  be  accomplished  by  all 
the  words  used  seem  to  demand  it.  This  is  not  such  a  case. 
It  is  impossible  to  say  that  the  Legislature  did  not  intend  to 
employ  the  word  in  its  common  significance.    Indeed,  from 
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what  has  been  said,  and  especially  from  the  deliberate  use 
upon  this  point  of  different  words  from  those  of  the  English 
act,  which  our  act  follows  in  so  many  particulars,  the  opposite 
conclusion  is  necessary. 

It  would  be  diflBcult  to  conceive  of  employment  more  nearly 
casual  in  every  respect  than  was  that  of  the  employee  in  the 
case  at  bar.  The  engagement  was  for  a  single  day  and  for  one 
occasion  only.  It  involved  no  obligation  on  the  part  of  the 
employer  or  employee  beyond  the  single  incident  of  the  work 
for  four  or  five  hours  at  the  college.  That  would  have  had 
its  beginning  and  ending,  including  the  outward  and  returning 
journeys  (but  for  the  unfortunate  accident),  within  a  period  of 
less  than  twenty-four  hours.  The  relation  between  the  waiter 
and  the  caterer  had  no  connection  of  any  sort  with  any  events 
in  the  past.  Each  was  entirely  free  to  make  other  arrange- 
ments for  the  future,  untranmieled  by  any  express  or  implied 
expectations  of  further  employment.  The  employment  was 
not  periodic  and  regular,  as  in  Gillen's  Case,  215  Mass.  96, 
and  in  Dewhurst  v.  Mather,  1908  2  K.  B.  754.  It  was  in  the 
course  of  the  regular  business  of  the  employer.  But  under 
our  act  that  is  an  immaterial  circumstance,  in  view  of  the 
other  facts  that  the  employment  was  "but  casual."  The  con- 
clusion seems  irresistible  that  the  employment  of  the  deceased 
was  "but  casual"  within  the  meaning  of  those  words  in  our  act. 

Decree  reversed. 

Case  No.  230. 

Otto  F.  Johnson,  Employee. 

Wadsworth,  Howland  Company,  Inc.,  Employer. 

London  Guarantee  and  Accident  Company,  Ltd.,  Insurer. 

Lead  Poisoning  a  Personal  Injury.  Employee  whos£ 
Incapacity  for  Work  is  due  to  Lead  Poisoning  aris- 
ing OUT  op  and  in  the  Course  of  his  Employment  en- 
TrrLED  to  Compensation.  Supreme  Judicial  Court 
AFFIRMS  Decision  of  Board. 

The  employee,  a  paint  grinder  by  occupation,  seventy-two  years  of  age,  had  been 
employed  at  his  trade  for  a  period  of  more  than  twenty  years.  The  quartern 
in  which  he  worked  were  dark,  poorly  ventilated  and  lacking  in  preventive 
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devices  which  might  easily  have  been  installed.  The  committee  of  arbi- 
tration reports  that  "it  is  agreed  that  a  man  may  be  poisoned  by  lead,  and  if 
the  body  is  kept  in  good  condition  he  may  be  able  naturally  to  eliminate  this 
poison."  In  this  case,  however,  on  account  of  grief  for  the  loss  of  his  wife, 
coupled  with  old  age,  the  employee  "  became  physiologically  unable  to  with- 
stand the  influence  of  the  poison,  due  to  lead,  constantly  introduced  into  his 
system  during  his  employment  after  July  1,  1912,  the  result  being  shown  in 
his  loss  of  weight  and  other  symptoms  culminating  in  a  condition  of  secondary 
anemia,  which  brought  about  his  inability  to  work  and  caused  him  to  be 
disabled  since  March  13." 

Hddt  that  the  employee  is  entitled  to  compensation  on  accoimt  of  incapacity  for 
work  due  to  lead  poisoning,  said  lead  poisoning  being  a  personal  injury  aris- 
ing  out  of  and  in  the  course  of  his  emplojrment. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  daim  of  Otto  F.  Johnson  v. 
London  Guarantee  and  Accident  Company,  Ltd.,  this  being 
case  No.  230  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney,  chairman,  representing  the  Industrial  Accident  Board, 
Robert  N.  Turner,  Esq.,  of  631  Tremont  Building,  Boston, 
Mass.,  representing  the  employee,  and  N.  P.  Sipprelle,  Esq., 
of  6  Beacon  Street,  Boston,  Mass.,  representing  the  insurer, 
heard  the  parties  and  their  witnesses  in  the  Aldermanic  Cham- 
ber, City  Hall,  Maiden,  Mass.,  on  Monday,  May  11,  1913,  at 

10  A.M. 

Otto  F.  Johnson,  seventy-two  years  old,  living  at  11  Cross 
Street,  Maiden;  occupation,  paint  grinder;  average  weekly 
earnings,  $11;  employed  by  the  Wads  worth,  Rowland  Com- 
pany, Inc.;  working  at  the  plant  at  Bell  Rock,  Green  Street, 
Maiden,  the  Wadsworth,  Rowland  Company,  Inc.,  being  in- 
sured under  the  Workmen's  Compensation  Act  by  the  London 
Guarantee  and  Accident  Company,  Ltd.  Otto  F.  Johnson 
claims  that  because  of  an  injury  arising  out  of  and  in  the  course 
of  his  employment,  to  wit,  lead  poisoning,  he  has  been  unable 
to  work  since  March  13,  1913. 
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Dr.  C.  S.  J.  McNeU,  143  Main  Street,  Maiden,  testified  that 
he  attended  Johnson  on  March  13;  examined  and  prescribed 
for  him.  Johnson  complained  of  a  chilly  sensation  over  his 
body,  with  cramps  in  his  arms,  legs,  fingers  and  toes.  He  had 
constipation  one  day  and  colic  and  diarrhoea  the  next.  Dr, 
McNeil  found  a  blue  line  at  the  junction  of  the  teeth  and  gum. 
Johnson  had  loss  of  apptetite;  temperature,  98;  pulse,  64,  very 
low,  with  a  respiration  of  18.  He  had  the  sweetish  odor  to  his 
breath  characteristic  of  plumbism.  He  had  never  had  any  of 
the  foot  or  wrist  drops  symptomatic  of  lead  poisoning,  but  had 
pain  in  his  ankle  and  wrist  joints.  He  had  marked  muscle 
tremors.  Examination  of  Johnson's  blood  showed  secondary 
anemia.  The  red  corpuscles  were  only  one-third  normial,  the 
red  cells  being  pale  and  bleached.  The  haemoglobin  averaged 
about  55,  as  compared  to  a  normal  of  90  to  95.  The  white 
corpuscles  were  15,000,  as  compared  with  a  normal  of  8,000  to 
10,000.  The  specific  gravity  of  the  urine  was  1.025,  with  J4 
.per  cent,  of  sugar.  The  employee,  Johnson,  was  eating  a  great 
deal  of  sugar  and  using  Copenhagen  snuff.  When  he  discon- 
tinued these,  the  sugar  condition  disappeared,  so  Dr.  McNeil 
concluded  that  this  manifestation  was  rather  an  acute  physio- 
logical condition  than  a  chronic  one.  The  diagnosis  he  made 
of  Johnson  after  this  examination  was  of  secondary  anemia,  for 
which  he  could  assign  no  other  cause  except  lead  poisoning. 
The  characteristic  symptoms  of  lead  poisoning  are  diarrhoea, 
colic,  constipation,  blue  line  at  junction  of  the  teeth  and  gums, 
and  wrist  and  foot  drop;  other  symptoms,  shooting  pains  and 
sweetish  odor  to  the  breath,  sweetish  taste  in  mouth,  are  also 
characteristic  of  lead  poisoning,  the  blue  line  on  the  gums  being 
an  almost  positive  test.  The  wrist  and  foot  drop,  which  were 
not  manifested  in  Johnson's  case,  comes  only  after  the  disease 
has  become  generalized  and  the  nerves  have  become  diseased. 
Regarding  the  time  this  condition  had  been  under  way.  Dr. 
McNeil  could  only  give  as  his  opinion  that  it  might  have  been 
coming  on  for  some  time,  but  the  condition  he  found  in  John- 
son's case  could  in  all  probability  have  arisen  within  a  matter 
of  months.  Lack  of  food,  overwork,  age  and  other  causes 
might  have  brought  about  a  lowering  of  resistance  which  would 
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have  resulted  in  causing  the  poison  already  in  the  system  to 
bring  about  the  diseased  condition  shown  in  his  case. 

Otto  F.  Johnson,  the  claimant,  testified  that  he  was  seventy- 
two  years  old  on  the  13th  of  March;  had  been  in  this  country 
since  1889,  and  had  been  working  for  the  Wadsworth,  Howland 
Company,  Inc.,  since  1892,  grinding  lead  the  whole  time. 
About  fourteen  years  ago' had  some  signs  of  lead  poisoning  and 
had  stomach  trouble  since  then,  but  not  much.  He  had  two 
children,  one  girl  and  one  boy.  His  wife  had  died  October  2 
last,  which  had  a  great  effect  on  him.  Mr.  Johnson  could  not 
testify  exactly  when  he  began  to  feel  sick,  but  thought  it  was 
some  time  during  last  autiunn,  after  he  changed  to  the  ''new 
shop; "  there  was  more  air  in  the  old  place  where  he  worked, 
the  new  place  where  he  worked  being  more  closed  in.  He  was 
the  only  grinder  in  that  room,  but  there  were  other  men  work- 
ing there.  About  three  or  four  weeks  after  he  moved  into  the 
new  factory  he  began  to  feel  run  down,  and  within  three  weeks 
thereafter  had  lost  17  pounds.  He  could  not  eat,  the  skin  came 
oflf  the  inside  of  his  mouth,  he  felt  "funny"  in  the  legs  and 
ears,  and  his  teeth  loosened.  He  worked  for  a  long  time  after 
he  got  sick,  but  at  last  got  so  weak  that  he  had  to  stop.  John- 
son admitted  that  he  had  been  in  the  habit  of  using  a  form  of 
tobacco  called  Copenhagen  snuff.  His  lunches  were  usually 
eaten  at  the  factory,  his  daughter  bringing  his  lunch  to  the 
factory  about  quarter  of  twelve,  which  he  would  eat  in  the 
same  room  where  he  worked,  or  an  adjoining  room. 

The  question  to  be  determined  in  this  case  is  whether  the 
lead  poisoning  is  an  injury  as  contemplated  in  the  Workmen's 
Compensation  Act,  and  if  so,  whether  it  occurred  after  the  act 
went  into  effect,  July  1,  1912. 

The  arbitrators  visited  the  Wadsworth,  Howland  Company, 
Inc.,  factory  and  inspected  the  quarters  in  which  Johnson 
worked,  remaining  during  the  lunch  hour  to  see  the  methods 
pursued  by  fellow  workmen  who  were  working  in  lead  before 
and  during  their  noon  meal.  They  found  that  while  there  were 
facilities  for  the  men  washing  their  hands,  considering  the  fact 
that  these  men  were  working  in  a  dangerous  poison,  these 
facilities  were  inadequate;  the  workmen  were,  generally  speak- 
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ing,  careless  about  removing  lead  from  their  fingers  before  they 
began  to  eat  their  lunch,  and  it  was  probable  that  under  these 
conditions  lead  was  constantly  introduced  into  the  system  dur- 
ing the  lunch  hour.  The  room  in  which  Johnson  worked  was 
dark.  Between  the  machines  on  which  he  worked  and  the 
windows  opening  to  the  air  was  a  raised  platform,  on  which 
there  were  other  machines;  both  ventilation  and  light  were 
very  poor  and  the  dry  lead  in  the  form  of  dust  could  be,  and 
probably  was,  inhaled  during  working  hours. 

The  testimony  shows  that  Johnson  is  an  old  man,  seventy- 
two  years  of  age,  who  had  been  constantly  working  at  his  trade 
of  lead  grinding  for  over  twenty  years.  It  is  probably  true 
from  the  testimony  that  at  some  time  in  the  past  he  had  acute 
attacks  of  lead  poisoning,  but  the  only  case  remembered  was 
an  attack  about  fourteen  years  before  the  1st  of  July,  1912. 
It  is  agreed  that  a  man  may  be  poisoned  by  lead,  and  if  the 
body  is  kept  in  good  condition  he  may  be  able  naturally  to 
eliminate  this  poison.  In  the  autumn  of  last  year  Johnson's 
wife  died.  It  is  apparent  that  this  death  had  a  great  effect  oa 
him.  The  arbitrators  believe  that  as  a  result  of  his  grief, 
coupled  with  his  age,  he  became  physiologically  unable  to  with- 
stand the  influence  of  the  poison,  due  to  lead,  constantly  in- 
troduced into  his  system  during  his  employment  after  July  1, 
1912,  the  result  being  shown  in  his  loss  of  weight  and  other 
symptoms  culminating  in  a  condition  of  secondary  anemia, 
which  brought  about  his  inability  to  work  and  caused  him  to 
be  disabled  since  March  13. 

The  arbitrators  find  that  while  the  management  of  the  Wads- 
worth,  Rowland  Company,  Inc.,  is  apparently  kindly  disposed 
towards  its  employees,  and  willing  to  protect  them  from  harm, 
there  are  not  sufficient  precautions  taken,  or  facilities  afforded, 
to  induce  or  compel  these  employees  to  eliminate  from  their 
hands  and  clothing  during  the  noon  meal  hour  the  lead  which 
they  have  accumulated  during  their  work.  The  factory  con- 
ditions at  the  Maiden  plant  are  such  that  employees  are  subject 
to  the  danger  of  taking  lead  into  their  systems,  where  it  re- 
mains, awaiting  only  a  lowering  of  vitality  to  manifest  itself  in 
disease  and  disability,  as  in  Johnson's  case. 

The  arbitrators,  after  full  consideration  of  all  the  facts,  find 
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that  the  lead  poisoning  under  the  conditions  is  an  injury  arising 
out  of  and  due  to  Johnson's  employment. 

The  arbitrators  find  that  the  quarters  in  which  Johnson 
worked  were  dark,  poorly  ventilated,  and  the  preventive  de- 
vices which  might  easily  have  been  installed  to  protect  the  em- 
ployees are  lacking. 

The  arbitrators  find,  therefore,  that  Otto  F.  Johnson  is  sulBFer- 
ing  from  an  injury  arising  out  of  his  employment  and  is,  in 
consequence,  entitled  to  disability  compensation  of  one-half  his 
average  weekly  wages,  or  $5.50  per  week,  during  disability, 
beginning  March  13,  1913. 

Edw.  F.  McSweeney. 
Robert  N.  Turner. 

Dissenting  Opinion. 

1  herewith  submit  dissenting  opinion  from  the  findings  of  the 
majority  of  the  arbitrators  in  the  above  entitled  action,  and 
assign  as  reasons  therefor  the  following:  — 

1.  On  page  2  of  the  report  at  line  5,  Dr.  McNeil's  state- 
ment should  be  stated  as  follows:  — 

That  in  his  opinion  in  all  probability  the  lead-poisoning  con- 
dition had  existed  in  Johnson's  system  for  a  long  time  prior  to 
the  1st  of  July,  1912,  or  ever  since  Johnson's  attack  of  lead 
poisoning  fourteen  years  previously,  but  that  the  condition  in 
which  he  found  Johnson  might  have  arisen  within  a  matter  of 
months. 

2.  On  page  2,  paragraph  2,  after  the  word  "Copenhagen" 
the  following  words  should  be  added:  this  snuff  was  used  fre- 
quently during  working  hours.  Its  quality  and  method  of  use 
would  furnish  a  ready  medium  for  transmitting  the  lead  poison 
to  Johnson's  mouth  and  stomach. 

3.  Under  section  4,  as  to  facilities  for  washing  furnished  for 
the  men.  A  fair  and  correct  statement  should  be  that  "the 
facilities  for  washing  may  not  have  been  of  the  best,  but  they 
were  adequate  if  properly  used  by  the  men."  Under  the  same 
paragraph  the  statement  that  the  "room  in  which  Johnson 
worked  was  poorly  ventilated."  This  statement  is  incorrect, 
as  the  said  room  was  as  well  ventilated  as  conditions  required 
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and,  if  anything,  better  ventilated  than  the  room  in  which 
Johnson  previously  worked. 

4.  It  is  not  agreed  that  a  man  may  be  poisoned  by  lead,  and 
if  the  body  is  kept  in  good  condition  he  may  be  able  naturally 
to  eliminate  this  poison.  Medical  opinion  was  to  the  effect 
that  the  poison  was  not  eliminated  from  his  system,  but  if  his 
body  was  kept  in  good  condition  he  might  for  a  long  time 
counteract  the  effects  of  the  poisoning,  but  that  the  only  prac- 
tical way  for  the  lead  poison  to  be  eliminated  is  by  the  use  of 
certain  drugs. 

5.  That  it  does  not  appear  affirmatively  that  the  said  John- 
son ever  fully  recovered  from  the  attack  of  lead  poisoning 
which  occurred  some  fourteen  years  before,  or  that  the  lead 
then  in  his  system  was  ever  fully  eliminated,  or  that  the  illness 
of  March  13,  1913,  was  not  due  to  the  latent  effects  of  the 
previous  attacks. 

6.  That  it  was  not  shown  affirmatively  from  what  source  his 
lead  poisoning  arose,  or  that  it  did  not  arise  wholly  or  in  part 
from  his  habit  of  taking  Copenhagen  snuff. 

7.  That  the  injury  complained  of  is  not  such  a  one  as  is  con- 
templated by  the  Workmen's  Compensation  Act. 

8.  That  it  was  not  apparent  that  the  death  of  said  Johnson's 
wife  in  the  fall  of  1912  had  any  bearing  whatever  upon  his  lead 
poisoning  on  March  13,  1913. 

N.   P.  SiPPRELLE. 

Findings   and   Decision   of  the   Industrial   Accident   Boqrd  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  Thursday  at  10  a.m.,  and  affirms  and 
adopts  the  findings  of  the  committee  of  arbitration. 

It  is  agreed,  as  a  matter  of  fact,  that  the  employee,  Otto  F. 
Johnson,  is  incapacitated  for  work  as  a  result  of  plumbism,  or 
lead  poisoning.  There  were  three  issues  presented  to  the  Board 
for  its  consideration:*  — 

First.  —  Was  this  lead  poisoning  due  to,  and  did  it  arise  out 
of  and  in  the  course  of,  his  employment? 

Second.  —  Did  the  injury  occur  after  July  1,  1912,  the  date 
upon  which  the  Workmen's  Compensation  Act  became  effective? 
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Third.  —  Is  lead  poisoning,  or  plumbism,  arising  out  of  and 
in  the  course  of  the  employment  a  "personal  injury"  within 
the  meaning  of  section  1,  Part  II? 

It  appears  that  Johnson  had  been  employed  by  the  Wads- 
worth,  Howland  Company,  Inc.,  for  more  than  twenty  years  as 
a  lead  grinder,  and  was  so  employed  up  to  March  13/  1913, 
when  he  was  unable  to  continue  at  his  labor  because  of  his 
physical  condition,  due  to  the  results  of  lead  introduced  into 
his  system. 

It  appeared  in  the  evidence  before  the  conmiittee  of  arbitra- 
tion that  Johnson  had  been  afflicted  with  lead  poisoning  four- 
teen years  ago,  but  apparently  had  recovered  and  had  had  no 
recurrence  of  this  disease  until  he  was  finally  disabled  on  or 
about  March  13,  1913, 

It  is  understood  by  science  that  in  lead  intoxication,  while 
the  eliminating  processes  of  the  hun:ian  body  equal  the  absorp- 
tion of  lead,  no  harmful  result  is  necessarily  noticeable;  but 
when  elimination  fails,  storage  of  lead  in  the  human  system 
will  take  place,  which  may  continue  for  some  time  before 
symptoms  of  poisoning  may  be  observed.  Stored  in  the  tissues 
in  an  insoluble  form,  this  lead  may  cause  little  or  no  incon- 
venience, but  the  individual  in  this  condition  is  standing,  never- 
theless, on  the  brink  of  a  precipice,  over  which  he  may  be  pre- 
cipitated by  many  causes,  such  as  the  administration  of  a  few 
grains  of  potassium  iodine  for  some  other  illness;  mental  or 
other  suffering  causing  a  lowering  of  vitality  (Johnson  lost  his 
wife  by  death  some  four  or  five  months  prior  to  March  13, 
1913);  the  natural,  physical  changes  due  to  advance  of  years 
(Johnson  is  seventy-two  years  old),  etc.  In  short,  it  appears 
that  Johnson  had  been,  for  twenty  years,  absorbing  lead  poison 
during  his  occupation,  which  had  been  stored  up  in  his  system, 
and  which  absorption  continued  for  eight  months  after  the  act 
went  into  effect,  when,  elimination  failing,  the  poison  stored  up 
manifested  itself  in  the  personal  injury  and  the  incapacity 
which  resulted  therefrom. 

The  Board  finds:  — 

First.  —  That  the  personal  injury  from  which  Otto  F.  John- 
son is  suffering  arose  out  of  and  in  the  course  of  his  employ- 
ment. 

Second.  —  That  there  has  been  an  absorption  of  lead  poison 
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since  July  1,  1912,  and  that  the  date  when  the  accumulated 
effects  of  this  poisoning  manifested  itself,  and  Johnson  became 
sick  and  unable  to  work,  was  the  date  of  the  injury,  which  is, 
consequently,  subsequent  to  July  1,  1912. 

"Personal  injury,"  as  used  in  the  Workmen's  Compensation 
Act,  is  any  injury  or  damage  or  harm  or  disease  which  arises 
out  of  and  in  the  course  of  the  employment  which  causes  in- 
capacity for  work  and  takes  from  the  employee  his  ability  to 
earn  wages,  the  act  providing  for  the  payment  of  compensation 
"while  the  incapacity  for  work  resulting  from  the  injury  is 
total,"  based  upon  half  the  average^  weekly  wages  of  the  em- 
ployee, and  "while  the  incapacity  for  work  resulting  from  the 
injury  is  partial,"  based  upon  "one-half  the  difference  between 
his  average  weekly  wages  before  the  injury  and  the  average 
weekly  wages  which  he  is  able  to  earn  thereafter,"  thus  making 
it  clear  that  the  law  was  intended  to  provide  for  the  payment 
of  compensation  for  a  "personal  injury"  which  causes  in- 
capacity for  work.  (Kelly  v.  Auchenlea  Coal  Co.,  Ltd.,  4  B. 
W.  C.  C.  417;  Sheerin  v.  Clayton  &  Co.,  3  B.  W.  C.  C.  583; 
)  Yates  V.  South  Kirby,  Featherstone  &  Hemsworth  Collieries, 
Ltd.,  3  B.  W.  C.  C.  18;    Alloa  Coal  Co.,  Ltd.,  v.  Drylie,  6 

B.  W.  C.  C.  398;  Martin  v.  Manchester  Corporation,  5  B.  W. 

C.  C.  259.) 

Johnson's  lead  poisoning  is,  within  the  letter  and  spirit  of  the 
Workmen's  Compensation  Act,  a  personal  injury  arising  out  of 
and  in  the  course  of  his  employment,  which  has  impaired  the 
soundness  of  his  health,  done  harm  to  and  damaged  him,  and 
rendered  him  incapable  of  work.  The  employee  is  to-day,  and 
will  probably  continue  to  be  until  he  dies,  a  hopeless  cripple, 
unable  to  work  because  of  incapacity  due  to  the  effect  of  the 
poison  taken  into  his  system. 

The  Board  further  finds  that  the  employee's-  incapacity  for 
work  resulted  from  an  injury  which  arose  out  of  and  in  the 
course  of  his  employment,  the  gradual  accumulation  of  the 
poison  in  said  employee's  body  subsequent  to  July  1,  1912,  re- 
sulting in  a  personal  injury  which  incapacitated  him  on  March 
13,  1913,  and  that,  in  so  far  as  the  Workmen's  Compensation 
Act  is  concerned,  there  is  no  difference  between  the  incapacity 
for  work  caused  by  lead  poisoning  and  that  resulting  from  a 
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blow  which  causes  equal  incapacity  for  work,  provided  the 
personal  injury  received  arises  out  of  and  in  the  course  of  the 
employment.  The  Board  finds  that  there  is  due  the  said  em- 
ployee a  weekly  payment  of  SS.SO,  said  weekly  payment  to 
continue  during  the  incapacity  for  work  of  said  employee, 
from  March  27,  1913,  the  fifteenth  day  after  the  injury,  to  a 
date  in  the  future  not  to  exceed  five  hundred  weeks  from  the 
date  of  the  injury. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweenet. 

Joseph  A.  Parks. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

Crosby,  J.  This  case  arises  under  the  Workmen's  Com- 
I)ensation  Act,  St.  1911,  chapter  751,  as  amended  by  St.  1912, 
chapter  571. 

The  Industrial  Accident  Board  has  found  that  the  employee, 
since  March  13,  1913,  has  been  totally  incapacitated  from  labor 
because  of  his  physical  condition,  due  to  the  results  of  lead 
poisoning  or  plumbism,  and  that  this  is  an  injury  which  arose 
out  of  and  in  the  course  of  his  employment.  The  employee 
is  seventy-two  years  of  age,  and  was  employed  as  a  lead  grinder 
continuously  for  a  period  of  more  than  twenty  years  before  the 
date  given  above,  March  13,  1913.  The  Board  further  found 
that  he  had  sujffered  from  lead  poisoning  fourteen  years  before, 
but  apparently  had  recovered  and  had  had  no  recurrence  of  the 
disease  until  he  became  ill  and  was  totally  incapacitated  from 
work  on  or  about  March  13,  1913. 

It  further  appears  from  the  report  of  the  Board  that  he  had 
been  "for  twenty  years  absorbing  lead  poisoning  during  his 
occupation,  which  had  been  stored  up  in  his  system,  and  which 
absorption  continued  for  eight  months  after  the  act  went  into 
effect,  when,  elimination  failing,  the  poison  stored  up  man- 
ifested itself  in  the  personal  injury  and  the  incapacity  which 
resulted  therefrom." 

The  decision  of  the  Board  upon  all  questions  of  fact  being 
final  if  there  is  any  evidence  to  support  them,  the  question  is 
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whether  the  evidence  authorizes  the  findings.  (Pigeon's  Case, 
216  Mass.  61.) 

The  main  inquiries  raised  by  the  appeal  are:  (1)  Has  the 
employee  suffered  a  personal  injury  within  the  meaning  of  the 
act?  (2)  If  so,  what  was  the  date  of  the  injury?  (3)  If  the 
date  of  the  injury  was  subsequent  to  July  1,  1912,  did  it  arise 
out  of  and  in  the  course  of  his  employment? 

1.  Under  the  act,  "personal  injury"  is  not  limited  to  in- 
juries caused  by  external  violence,  physical  force,  or  as  the 
result  of  accident  in  the  sense  in  which  that  word  is  commonly 
used  and  understood,  but  under  the  statute  is  to  be  given  a 
much  broader  and  more  liberal  meaning,  and  includes  any 
bodily  injury.  In  this  respect  the  English  Workmen's  Com- 
pensation Act  differs  from  ours,  because  that  act  applies  only 
to  "personal  injury  by  accident;"  yet  since  the  passage  of 
that  act  its  scope  has  been  much  enlarged  by  including  certain 
industrial  diseases  (Third  Schedule,  6  Edward  7,  c.  58)> 
although  under  the  English  act  it  has  been  held  in  many 
cases  that  the  words  "personal  injury  by  accident"  are  not 
limited  to  injuries  caused  by  violence,  but  include  disease  in- 
curred by  accident. 

Aside  from  the  decisions  under  the  English  act,  which  pro- 
vides for  compensation  for  "personal  injuries  by  accident,"  it 
is  clear  that  "personal  injury"  under  our  act  includes  any 
injury  or  disease  which  arises  out  of  and  in  the  course  of  the 
employment,  which  causes  incapacity  for  work  and  thereby 
impairs  the  ability  of  the  employee  for  earning  wages.  The 
case  of  Hood  &  Sons  v.  Maryland  Casualty  Co.,  206  Mass. 
223,  is  decisive  of  the  case  at  bar.  In  that  case  it  was  held 
that  for  a  person  to  become  infected  with  glanders  was  to 
suffer  a  bodily  injury  by  accident. 

This  question  recently  has  been  considered  fully  in  Hurleys 
Case,  ante,  which  decided  that  an  employee  having  suffered 
an  injury  which  resulted  in  total  blindness  caused  by  absorbing 
poison  in  the  course  of  his  employment,  which  incapacitated 
him  for  labor,  had  suffered  a  "personal  injury"  within  the 
meaning  of  the  act.  (See  also  Brinton's,  Limited,  v.  Turvey 
(1905),  A.  C.  230.) 

2.  In  view  of  the  finding  of  the  Board  that  Johnson  had 
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suffered  from  lead  poisoning  fourteen  years  before,  and  had 
had  no  recurrence  of  the  disease  until  he  became  incapacitated 
for  work  on  or  about  March  13,  1913,  and  the  further  finding 
that  there  had  been  "an  absorption  of  lead  poisoning  since 
July  1,  1912,  and  that  the  date  when  the  accumulated  effect 
of  this  poisoning  manifested  itself,  and  Johnson  became  sick 
and  unable  to  work,  was  the  date  of  the  injury,"  we  are  of  the 
opinion  that  the  Board  was  warranted  in  finding  that  the 
injury  was  received  when  he  became  sick  and  unable  to  per- 
form labor.  Until  then  he  had  received  no  "personal  injury," 
although  doubtless  the  previous  absorption  of  lead  into  his 
system  since  July  1,  1912,  finally  produced  the  conditions 
which  terminated  in  the  injury.  (Sheerin  v.  F.  &  J.  Clayton 
Co.,  Ltd.,  3  B.  W.  C.  C.  583;  Yates  v.  South  Kirby,  Feather- 
stone,  and  Hemsworth  Collieries,  Ltd.,  3  B.  W.  C.  C.  418;  Ismay, 
Imrie  &  Co.  v.  Williamson,  1  B.  W.  C.  C.  232;  Brintons, 
Limited,  v.  Turvey  (1905),  A.  C.  230;  Martin  f).  Manchester 
Corporation,  5  B.  W.  C.  C.  259  (1912);  Alloa  Coal  Co.,  Ltd.,  v. 
DryKe,  6  B.  W.  C.  C.  398  (1913). 

3.  As  the  physical  incapacity  of  the  employee  for  work  has 
been  found  by  the  Board  to  have  been  caused  by  the  gradual 
absorption  of  poison  into  his  system  subsequent  to  July  1,  1912, 
resulting  in  personal  injury  on  or  about  March  13,  1913,  there 
seems  to  be  no  reasonable  conclusion  other  than  that  such 
injury  arose  •out  of  and  in  the  course  of  his  employment. 
(Hurle's  Case,  and  cases  cited.) 

Decree  affirmed. 

Cabm  No.  243. 

James  Marshall,  Employee. 

Daniel  Marr  &  Son,  Employer. 

United  States  Fidelity  and  Guaranty  Company,  Insurer. 

Double   Compensation   claimed   by   the   Employee,    who 

ALLEGED  SeRIOUS  AND  WiLLFUL  MISCONDUCT  ON  THE  PaRT 

OF  HIS  Employer.    Committee  dismissed  Claim. 

The  employee  claimed  that,  by  reason  of  the  failure  of  the  subscriber  to  provide  a 
'*tag  man*'  whose  sole  duty  should  be  to  signal  the  engineer  when  to  start  and 
stop  the  engine,  the  said  subscriber  was  guilty  of  serious  and  willful  miscon- 
duct.   The  evidence  showed  that  the  foreman  acted  as  "tag  man"  when  the 
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necessity  arose,  and  that  the  engine  was  not  in  operation  at  the  time  the  acci- 
dent occurred.    Therefore,  the  presence  of  an  employee  whose  sole  duty  was  to 
act  as  "tag  man"  would  not  have  prevented  the  injury. 
Held,  that  the  employee  was  not  entitled  to  double  compensation,  the  claim  of 
serious  and  willful  misconduct  on  the  part  of  the  subscriber  not  being  sustained. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  James  Marshall 
V,  United  States  Fidelity  and  Guaranty  Company,  this  being 
case  No.  243  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  James 
F.  Cavanagh  of  Boston,  representing  the  employee,  and  William 
H.  Sullivan,  Esq.,  of  Boston,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  at  the  Hearing  Room  of  the  In- 
dustrial Accident  Board,  on  Friday,  May  23,  1913,  at  10  a.m., 
and  on  Tuesday,  Oct.  14,  1913,  at  10  a.m. 

The  employee,  by  his  attorney,  Clarence  A.  Warren,  Esq., 
claimed  that  he  was  entitled  to  double  compensation,  alleging 
serious  and  willful  misconduct  on  the  part  of  his  employer.  This 
was  the  only  question  at  issue,  the  insurer  having  paid  com- 
pensation on  account  of  total  incapacity  for  work  from  the  fif- 
teenth day  after  the  injury,  as  provided  by  tl^e  Workmen's 
Compensation  Act. 

The  claim  of  the  employee,  James  Marshall,  may  be  summed 
up  as  follows:  Because  of  the  absence  of  a  man  whose  sole 
duty  should  be  that  of  ''tag  man,''  so  called,  and  although 
George  Moore  was  acting  as  tag  man  in  connection  with  other 
duties,  he  received  a  personal  injury  arising  out  of  and  in  the 
course  of  his  employment,  having  fallen  to  the  ground  with  a 
column,  up  which  he  had  climbed  about  20  feet  to  cut  loose  the 
chain  of  the  boom  which  was  employed  in  placing  said  column, 
which  he  described  as  having  "hooked"  and  "lifted"  as  it  fell, 
this  having  occurred  because  the  operation  of  the  derrick  was 
not  being  watched  by  the  tag  man  as  the  boom  was  being 
moved. 

The  evidence  as  to  the  necessity  for  a  "tag  man"  was  con- 
tradictory, William  P.  Spracklin  and  George  S.  Tyer  testifying 
as  to  the  necessity,  and  Aleicander  McCrae,  Bernard  Simmons, 
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George  Moore,  Samuel  Evans  and  Daniel  Marr  questioning  the 
necessity  for  the  services  of  a  special  "tag  man"  in  connection 
with  the  use  of  the  particular  kind  of  derrick  in  use  on  this 
job. 

No  evidence  was  introduced  to  show  that  any  other  employee 
had  ever  been  injured  because  of  the  absence  of  a  special  "tag 
man"  when  this  type  of  derrick  was  operated,  nor  was  there 
sufficient  evidence  to  show  that  the  foreman,  Greorge  Moore, 
who  was  acting  as  "tag  man"  at  the  time  of  the  injury,  was 
neglecting  his  duty.  The  evidence  showed  that  the  engine  had 
not  been  operated,  and  that  the  presence  of  a  special  "tag 
man"  would  not  have  prevented  the  injury  to  the  employee. 

The  evidence  does  not  show  that  there  was  any  serious  and 
willful  misconduct  on  the  part  of  the  subscriber,  nor  of  any 
person  exercising  superintendence.  "Serious  and  willful  mis* 
conduct,"  as  used  in  the  Workmen's  Compensation  Act,  is  any 
misconduct  or  act  of  a  subscriber,  or  of  a  i)erson  exercising 
superintendencej  deliberately  and  willfully  committed,  which 
results  in  x>ersonal  injury  to  an  employee.  In  this  case  the 
evidence  shows  that  there  was  no  man  employed  whose  sole 
duty  was  that  of  tag  man,  the  foreman,  George  Moore,  acting 
as  tag  man,  and  performing  other  duties  as  well.  The  evi- 
dence also  shows  that  the  engine  had  not  been  operated,  and 
that  the  presence  of  a  man  whose  sole  duty  was  to  act  as  a 
tag  man  would  not  have  prevented  the  employee  from  receiving 
a  personal  injury,  since  the  tag  man's  duty  is  solely  to  signal 
the  engineer  when  to  start  and  stop  the  engine.  The  injury 
to  the  employee,  therefore,  did  not  result  from  the  failure  to 
employ  a  tag  man,  as  claimed  by  the  employee. 

The  committee  of  arbitration  therefore  finds  upon  all  the 
evidence  that  the  employee,  the  said  James  Marshall,  is  not 
entitled  to  double  compensation  under  section  3,  JPart  II.  of  the 
act,  the  claim  of  the  said  employee,  that  he  was  injured  by 
reason  of  the  serious  and  willful  misconduct  of  a  subscriber  or 
of  any  person  regularly  intrusted  with  and  exercising  the  powers 
of  superintendence,  not  being  sustained. 

Joseph  A.  Parks. 
James  F.  Cavanagh. 
William  H.  Sullivan. 
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Cabb  No.  244. 

George  Herrick,  Employee. 
Millet,  Woodbury  &  Co.,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  /n- 
surer. 

Arising  out  op  and  in  the  Course  of  the  Employment. 
Strangulated  Hernia,  following  Personal  Injury, 
CAUSES  Death.  Question  of  Dependency  of  Daugh- 
ter WHO  kept  House  raised.  Claimant  found  to  be 
wholly  Dependent.  Compensation  awarded.  Supreme 
Judicial  Court  affirms  Decision  of  Board. 

There  were  two  issues  involved  in  this  case:  whether  the  personal  injury  received 
caused  the  strangulated  hernia,  which  resulted  in  death,  and  whether  the  claim* 
ant,  a  daughter,  who  lived  with  her  father  and  kept  house  for  him,  was  wholly 
dependent  upon  him  for  support  at  the  time  of  his  injury.  The  employee 
tripped  while  getting  o£f  an  elevator  and  was  thrown  with  some  violence  against 
the  opposite  wall  of  the  hallway.  Later,  a  strangulated  Jiemia  developed  and 
death  followed.  A  daughter  claimed  compensation  as  a  total  dependent,  and 
it  was  in  evidence  that  she  was  a  strong,  healthy  woman,  earning,  prior  to  her 
mother's  death,  $0  a  week  in  a  factory.  When  her  mother  died  she  relinquished 
her  position  and  remained  at  home  to  take  care  of  her  father.  There  was  no 
agreement  as  to  remuneration.  He  was  her  father,  and  because  he  needed  her 
she  voluntarily  gave  up  her  work  and  kept  house  for  him.  ,  She  was,  at  the 
time  of  the  hearing,  able  to  earn  good  wages  as  a  housekeeper.  She  considered 
herself  wholly  dependent  upon  him  for  support  at  the  time  of  the  injury.  To 
the  question,  "Every  cent  you  got  for  support  and  every  bit  of  support  you 
got  came  from  your  father?"  she  answered,  "Yes." 

Heldt  that  the  injury  which  caused  death  arose  out  of  and  in  the  course  of  the  em- 
ployment, and  that  the  claimant  was  wholly  dependent  upon  the  deceased  at 
the  time  of  the  injury. 

Review  before  the  Industrial  Accident  Board. 

Deeinon,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of 
the  committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Deeinan,  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  George  Herrick 
V.  Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  244  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hoi* 
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man  of  the  Industrial  Accident  Board,  chairman,  Arthur  A. 
Fomess,  representing  the  employee,  and  M.-  L.  Sullivan,  rep- 
resenting the  insurer,  after  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  the  Aldermanic  Chamber,  City  Hall, 
Beverly,  Monday,  May  26,  1913,  at  10.30  a.m. 

We  find  that  George  Herrick  of  49  Hale  Street,  Beverly,  was 
employed  by  Messrs.  Millet,  Woodbury  &  Co.,  of  Beverly,  who 
were  insured  by  the  Employers'  Liability  Assurance  Corpora- 
tion, Ltd.;  that  by  an  agreement  his  average  weekly  wage  was 
$3;  that  Miss  Caroline  £.  Herrick,  daughter,  claimed  full  de- 
pendency under  the  act. 

It  appears  in  evidence  that  George  Herrick  was  a  man  over 
eighty  years  of  age,  and  that  he  had  permission  from  his  em- 
ployers, on  account  of  his  advanced  age,  to  ride  up  and  down   ' 
on  the  freight  elevator  of  the  concern  when  it  was  in  charge  of 
one  of  the  foremen;  and  at  each  time  that  he  used  the  elevator  he    . 
asked  permission  so  to  do,  which  was  regularly  granted  to  him. 

It  appears  in  evidence  that  the  elevator  was  never  in  charge 
of  any  regular  elevator  man,  but  that  those  who  used  it  were 
generally  foremen,  and  that  the  elevator  was  a  slow-moving  lift 
rising  not  more  than  40  feet  a  minute;  that  it  was  the  habit  of 
employees  to  get  on  and  off  the  elevator  while  it  was  yet  in 
motion;  that  employees  were  forbidden  to  ride  upon  this  eleva- 
tor; that,  nevertheless,  employees  did  ride  upon  this  elevator, 
even  in  the  absence  of  specific  permission  to  do  so;  that  Her- 
rick, however,  always  asked  and  received  permission;  that  on 
Dec.  18,  1912,  at  about  1  o'clock,  Mr.  Herrick  when  getting 
off  the  elevator  tripped  and  fell  because  the  elevator  was  not  on 
a  level  with  the  floor  at  which  he  was  supposed  to  get  off,  and 
was  thrown  to  his  knees,  receiving  a  bad  shaking  up;  that  upon 
Jan.  25,  1913,  between  7.15  and  8  o'clock  a.m.,  Mr.  Herrick, 
in  stepping  off  the  elevator  while  it  was  in  motion  and  when  it 
was  a  little  above  the  floor  on  which  he  wished  to  get  off,  was 
thrown  with  some  violence  against  the  opposite  wall  of  the 

* 

hallway,  but  was  not  thrown  down;  that  Mr.  Herrick  was  a 
very  heavy  man  and  well  along  in  years. 

According  to  the  testimony  of  Dr.  Frank  A.  Cowles  of  276 
Cabot  Street,  Beverly,  a  well-known  and  reputable  physician 
who  has  been  practicing  for  twenty-three  years  and  who  had 
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been  Mr.  Herrick's  physician  for  five  years,  he  was  called  to 
attend  Mr.  Herrick  on  both  these  occasions;  that  on  January 
26  he  called  upon  Mr.  Herrick  and  attended  him  for  five  days* 
In  January  Mr.  Herrick  had  an  attack  of  indigestion.  His  last 
sickness  was  from  February  14  to  March  7,  during  which  time 
Dr.  Cowles  made  twenty-two  visits,  sometimes  calling  once  a 
day  and  sometimes  twice. 

Mr.  Herrick  complained  of  pains  in  the  pit  of  his  stomach  and 
on  the  right  side  of  his  abdomen,  especially  a  great  deal  of 
pain  in  his  knees  and  legs,  and  the  last  two  weeks,  pain  in  his 
neck.  He  was  unable  to  lie  down  at  all  and  generally  sat  up 
in  a  chair.  He  also  had  rheumatism  in  the  knees  and  legs.  On 
March  5  the  doctor  for  the  first  time  discovered  a  lump  on  the 
right  side  of  Mr.  Herrick.  He  inquired  if  he  had  ever  had  one 
there  before,  and  Mr.  Herrick  replied,  no,  but  when  he  was 
coughing,  especially  in  the  night,  a  great  bunch  swelled  up. 
Dr.  Cowles  examined  him  and  found  a  rupture  about  as  big 
as  a  small  hen's  egg.  That  same  afternoon  he  found  the  rup- 
ture still  there.  He  tried  to  get  it  back  in  the  abdominal 
cavity  again,  but  failed.  He  vomited  great  quantities  of  stuff. 
Dr.  Cowles  told  him  that  he  had  a  rupture  and  that  it  was 
strangulated;  that  the  rupture  had  got  to  be  removed,  or  he 
would  die.  He  suggested  that  another  physician  come  in  and 
see  it,  and  Dr.  Sears  of  Beverly  was  called  in  that  afternoon. 
He  tried  to  reduce  the  rupture,  but  failed.  Dr.  Sears  said  the 
only  thing  he  could  suggest  was  to  operate  upon  him  and  reduce 
the  rupture,  so  arrangements  were  made  to  operate  about  7 
o'clock  that  evening.  It  was  decided  by  the  physicians  that  it 
would  be  impossible  to  give  him  ether  on  accoimt  of  his  con* 
dition,  and  they  were  going  to  inject  cocaine. 

Dr.  Cowles  called  at  6  o'clock  and  found  him  in  such  a  weak 
condition  that  he  injected  one-fiftieth  of  a  grain  of  strychnine. 
He  returned  about  7  o'clock  and  found  Mr.  Herrick  in  a  com- 
plete collapse;  he  was  dying  and  didn't  know  any  one.  Dr. 
Sears  came  in  at  the  time  appointed  and  said  it  was  useless  to 
operate,  as  the  man  was  dying.  Mr.  Herrick  remained  in  the 
same  stupor,  reviving  only  a  little.  He  became  unconscious 
and  died  the  next  morning. 

Dr.  Cowles  testified  in  response  to  questions  that  the  falling 
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out  of  an  elevator  on  January  25,  owing  to  his  weight  and  age, 
would  have  been  a  good  cause  for  this  hernia,  and  following 
that  cause,  hernia  would  naturally  show  up  within  a  day  or  two. 
A  rupture  is  a  protrusion  of  the  bowel  through  an  opening. 
Sometimes  it  comes  slowly  and  sometimes  like  a  gush.  A 
strangulated  hernia  is  a  form  of  rupture  where  you  cannot 
return  it  to  its  proper  place.  Dr.  Cowles  stated  it  was  his 
opinion  that  this  fall  of  January  25  brought  on  the  rupture. 

In  response  to  a  question  by  Mr.  Sullivan,  arbitrator  for  the 
insurance  company,  whether  Dr.  Cowles,  stating  that  a  man 
eighty-three  years  of  age,  having  been  treated  for  acute  indiges- 
tion, would  say  as  a  fact  that  it  was  so  caused  by  the  strangu- 
lated hernia,  the  doctor  replied,  yes.  The  doctor  stated  that 
men  have  ruptures  for  years  and  never  have  any  pain,  yet  the 
lump  might  be  there.  He  only  discovered  this  rupture  by 
manipulation  because  of  the  great  size  of  the  abdomen  of  Mr. 
Herrick,  and  by  the  fact  that  until  Mr.  Herrick  called  his  at- 
tention to  a  swelling  there,  he  had  not  thought  of  a  rupture 
in  connection  with  the  trouble. 

According  to  the  testimony  of  Dr.  Harrison  G.  Blake,  it  was 
stated  that  the  hernia  might  have  been  caused  by  the  accident 
on  the  twenty-fifth  day  of  January.  It  might  have  been  caused 
by  any  fall.  That  is  the  usual  way  for  a  rupture  to  be  caused,  • 
by  a  fall.  Ruptures  may  also  be  caused  by  a  strain  or  by 
occupation,  that  is,  by  heavy  labor.  Dr.  Blake  in  defining 
strangulated  hernia  stated  that  it  is  when  the  bowel  goes  down 
through  the  ring  or  inguinal  canal,  and  usually  gets  through 
the  outer  ring,  so  that  if  the  circulation  of  the  bowel  beyond 
the  external  ring,  or  that  portion  of  the  bowel  protruding  over 
the  external  ring,  is  stopped  you  get  gangrene. 

Dr.  Blake  was  asked  what  was  required  to  cause  strangula- 
tion. He  said  contraction  around  the  vessels  of  the  bowel.  A 
man  may  go  along  years  with  a  hernia  which  isn't  strangulated, 
and  then  have  a  severe  fit  of  coughing  and  it  will  drive  in  a 
little  further  so  that  the  pressure  is  sufiicient  to  stop  the  dr- 
culation.  When  asked  if  it  was  necessary  to  have  any  great 
amount  of  force  or  strain  to  wedge  it  in  there,  Dr.  Blake  stated 
that  just  simply  the  strain  of  walking  might  produce  that 
wedging  there  after  the  rupture  had  once  been  formed.   He 


126         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

said  it  was  necessary  to  have  force  applied  to  cause  strangula- 
tion, that  is,  some  slight  force. 

Dr.  Blake  in  answer  to  questions  stated  that  the  pressure  of 
the  bowel  itself  might  produce  this  force.  Dr.  Blake  in  answer 
to  inquiries  by  Mr.  Sullivan,  if  he  would  expect  a  person  re- 
ceiving hernia  from  violence  caused  by  a  fall  to  know  it  at 
once,  replied,  that  he  would  expect  a  man  to  have  some  symp- 
toms of  it.  He  would  become  more  conscious  of  it  as  he  went 
to  do  his  work;  any  standing  would  naturally  increase  what  be 
had.  Dr.  Blake,  when  asked  what  symptoms  he  would  expect 
to  find  if  he  called  on  a  man  who  had  received  a  fall  such  as 
might  have  caused  hernia  or  what  condition  to  show  that  he 
had  the  hernia,  stated  he  would  expect  some  pain,  not  a  sharp 
pain,  an  uneasy  feeling  in  the  groin,  and  there  might  possibly 
be  some  swelling  there.  Examination  would  find  out  every- 
thing. 

Mr.  Sullivan  asked  Dr.  Blake  if  he  could  conceive  of  a 
rupture  being  caused  by  a  fall  having  been  received  on  the 
twenty-fifth  day  of  January,  and  pain  coming  after  the  four- 
teenth day  of  February  for  the  first  time.  Dr.  Blake  stated 
that  he  should  have  thought  the  man  would  have  had  some 
symptoms  of  it.  Some  people  notice  pain  sooner  than  others 
and  pay  more  attention  to  it.  Mr.  Sullivan  asked  Dr.  Blake 
the  question:  If  Mr.  Herrick  had  a  fall  about  December  18, 
from  an  elevator,  landing  upon  his  feet  and  knees,  and  on 
January  25  had  a  fall  from  an  elevator,  striking  against  some 
object,  and  on  January  26  was  treated  for  acute  indigestion 
and  remained  at  home  a  week  or  ten  days,  and  then  returned 
to  his  employment  and  worked  two  weeks  or  more,  calling  a 
physician  on  February  14,  who  afterwards  found  hernia  on 
March  3  or  4,  —  whether  such  a  hernia  could  have  been  caused 
by  a  fall  occurring  on  December  18?  Dr.  Blake  stated  that  it 
might  have  been  caused  by  an  accident  on  January  25. 

It  appeared  in  evidence  that  IMiss  Caroline  £.  Herrick  was 
the  daughter  of  George  Herrick;  that  she  was  wholly  dependent 
upon  him  for  her  support.  Therefore,  we  fiind  that  according 
to  the  medical  testimony  the  fall  from  the  elevator  on  January 
25  produced  a  hernia  which  resulted  in  death  on  March  7  by 
strangulation;  that  the  accident  was  received  in  the  course  and 
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arising  out  of  his  emplojrment;  that  his  average  weekly  wage 
was  $3;  and  that  Caroline  E.  Herrick  is  entitled  to  recover 
compensation  at  the  miniTniiTn  rate  of  $4  per  week,  provided 
by  law,  for  a  period  of  three  hundred  weeks. 

dudlet  m.  holman. 
Abthttr  a.  Forness. 

Dissenting  Opinion. 

I  am  unable  to  agree  with  the  majority  of  the  conmiittee  that 
the  testimony  as  to  the  accident  of  January  25  warrants  the 
finding  that  the  accident  produced  a  hernia  which  resulted  in 
the  death  of  George  Herrick  on  March  7  by  strangulation,  or 
that  the  facts  warranted  a  finding  of  dependency. 

M.  L.  Sullivan. 

Findings   and   Decision  of  the   Indnstrial   Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  Wednesday,  Sept.  10,  1913,  at  2  p.Bt., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 

Caroline  E.  Herrick,  a  daughter  of  the  deceased,  testified  be- 
fore the  Industrial  Accident  Board  that  she  had  lived  at  home 
with  her  father,  as  his  housekeeper,  since  the  death  of  her 
mother  some  years  before,  receiving  from  him  her  board  and 
room  and  other  necessities.  There  was  no  agreement  between 
them  as  to  remuneration.  He  was  her  father,  and  because  he 
needed  her  she  voluntarily  gave  up  her  work  in  a  factory  in 
Salem,  where  she  was  earning  $9  a  week,  and  remained  at 
home  to  take  care  of  him.  She  was  a  strong,  healthy  woman 
and  had  no  physical  or  mental  ailments,  and  admitted  that  she 
was  now  able  to  earn  good  wages  as  a  housekeeper.  She  fur- 
ther stated  that  in  addition  to  his  wages  her  father  received 
$8  weekly  from  a  married  sister  and  her  daughter  for  board,  and 
$15  a  month  as  rent  for  the  upper  apartment  of  the  house  in 


128         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

which  they  lived.  She  considered  herself  wholly  dependent 
upon  him  for  support  at  the  time  of  the  injury  and  during  the 
years  she  remained  at  home  keeping  house  for  him.  To  the 
question,  "Every  cent  you  got  for  support  and  every  bit 
of  support  you  got  came  from  your  father?  "  she  answered, 
"Yes.'* 

It  was  agreed  by  the  parties,  correcting  the  findings  of  the 
committee  of  arbitration,  that  the  average  weekly  wages  of  the 
employee  were  $3.67,  the  said  employee  being  over  eighty  years 
of  age,  and  having  been  employed  as  a  shoe  worker  for  Millett, 
Woodbury  &  Co.  for  the  past  twenty-five  years.  His  inability 
to  earn  a  higher  average  weekly  wage  was  due  to  his  extreme 
age. 

The  insurer  subntiitted  requests  for  rulitigs,  which  are  attached 
hereto. 

Although  the  fund  from  which  the  deceased  paid  this  money 
to  the  claimant  was  mixed,  being  derived  from  earnings  re- 
ceived from  his  employer  and  the  board  and  rental  above  men- 
tioned, the  Board  finds  that  he  intended  to  pay  over  to  her  his 
average  weekly  wages,  either  in  the  actual  cash  received  from 
said  wages,  or  a  sum  equal  thereto,  from  the  common  fund. 

It  appeared  that  the  deceased,  during  the  year  preceding  the 
injury  and  for  a  considerable  time  before  that,  supplied  the 
claimant  with  the  necessary  money  for  her  support,  which  the 
Board  finds,  as  a  fact,  was  practically  an  amount  per  week 
equal  to  his  average  weekly  earnings  from  Millett,  Woodbury 
&  Co.,  said  employers. 

The  Industrial  Accident  Board  finds  that  the  claimant,  Caro- 
line E.  Herrick,  was  wholly  dependent  for  her  support  on  these 
payments  and  contributions  to  her  from  the  deceased,  and  ac- 
cordingly decides  that  there  is  due  the  said  claimant  from  the 
insurer,  the  Employers'  Liability  Assurance  Corporation,  Ltd., 
a  weekly  compensation  of  $4  for  a  period  of  three  hundred 
weeks  from  the  date  of  the  injury;  that  is,  a  total  payment 
of  $1,200. 

.  James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweenet. 
Joseph  A.  Parks. 
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Insurer's  Requests  for  Rulings. 

1.  Upon  all  the  evidence  the  Board  must  find  that  the  de- 
ceased employee  left  no  person  or  persons  dependent  upon  his 
earnings  for  support,  and  that  the  insurer,  if  liable  at  all,  is 
liable  only  for  the  expenses  of  the  last  sickness  and  funeral  ex* 
penses. 

2.  Upon  all  the  evidence  the  Board  must  find  that  Caroline 
E.  Herrick  was  not  dependent  upon  the  earnings  of  the  deceased 
employee. 

3.  If  the  Board  finds  that  Caroline  £.  Herrick  was  physically 
and  mentally  able  to  support  herself,  and  to  provide  the  ordi* 
nary  necessaries  of  life  for  herself,  it  must  find  that  she  was  not 
dependent  upon  the  injured  employee. 

4.  If  the  Board  finds  that  Caroline  E.  Herrick  was  physically 
and  mentally  able  to  support  herself  and  to  provide  the  ordi- 
nary necessaries  of  life  for  herself,  but  that  she,  out  of  consid- 
eration for  her  father,  lived  with  him  and  received  the  neces- 
saries of  life  from  him,  it  must  find  that  she  was  not  totally 
dependent  upon  his  earnings  for  support. 

5.  If  the  Board  finds  that  Caroline  E.  Herrick  was  not  in 
need  of  the  earnings  of  the  deceased  in  order  to  obtain  the 
necessaries  of  life,  it  must  find  that  she  was  not  dependent  upon 
his  earnings  for  support. 

6.  If  the  Board  finds  that  Caroline  E.  Herrick  received  from 
the  injured  employee  the  necessaries  of  life  in  exchange  for,  or 
as  a  consideration  for,  the  services  rendered  to  the  injured  em- 
ployee as  a  housekeeper,  it  must  find  that  said  Caroline  E. 
Herrick  was  not  dependent  upon  the  deceased  employee. 

7.  Upon  all  the  evidence  the  Board  must  find  that  the  de- 
ceased employee  left  no  person  totally  dependent  upon  his 
earnings  for  support. 

8.  Upon  all  the  evidence  the  Board  must  find  that  the  earn- 
ings of  the  deceased  employee  were  wholly  inadequate  to  main- 
tain himself  and  Caroline  E.  Herrick,  and  that  the  earnings  of 
the  deceased  employee  did  not,  in  fact,  support  himself  and 
Caroline  E.  Herrick. 

9.  If  the  Board  finds  that  the  earnings  of  the  deceased  em- 
ployee were  wholly  inadequate  to  maintain  himself  and  Caro- 
line E.  Herrick,  and  that  they  did  not,  in  fact,  support  himself 
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and  Caroline  E.  Herrick,  the  Board  must  find  that  Caroline  E. 
Herrick  was  not  totally  dependent  upon  the  earnings  of  the 
deceased  employee. 

10.  Upon  all  the  evidence  the  Board  must  find  that  at  the 
death  of  the  deceased  employee,  Caroline  E.  Herrick  was 
physically  and  mentally  able  to  support  herself  and  to  provide 
for  herself  the  ordinary  necessaries  of  life. 

11.  If  the  Board  finds  that  Caroline  £.  Herrick  rendered 
services  to  the  deceased  employee  which  were  equal  to  or  ex- 
ceeded in  value  the  benefit  she  received  from  the  deceased  em- 
ployee, it  must  find  that  said  Caroline  E.  Herrick  was  not 
totally  dependent  upon  the  earnings  of  the  deceased  employee. 

12.  Upon  all  the  evidence  the  Board  must  find  that  the  serv- 
ices rendered  by  Caroline  E.  Herrick  to  the  deceased  employee 
were  equal  to  or  exceeded  in  value  the  benefits  received  by 
Caroline  E.  Herrick  from  the  deceased  employee. 

13.  Upon  all  the  evidence  the  Board  must  find  that  the  de- 
ceased employee  was  not  under  a  legal  obligation  to  support 
and  maintain  Caroline  E.  Herrick. 

14.  If  the  Board  finds  that  Caroline  E.  Herrick  was  depend- 
ent upon  the  deceased  employee,  it  must  find  that  her  said 
dependence  upon  the  earnings  of  the  deceased  was  but  a  partial 
dependency. 

15.  If  the  Board  finds  that  the  relation  of  employee  and  em- 
ployer existed  between  Caroline  E.  Herrick  and  the  deceased 
employee  it  must  find  that  Caroline  E.  Herrick  was  not  a  de- 
pendent. 

16.  Upon  all  the  evidence  the  Board  must  find  that  the  re- 
lation of  employee  and  employer  existed  between  Caroline  E. 
Herrick  and  the  deceased  employee,  and  that  there  was  no 
relation  of  dependent  and  benefactor. 

17.  Upon  all  the  evidence  the  Board  must  find  that  Caroline 
E.  Herrick  was  not  in  need  of  the  earnings  of  the  deceased 
employee  in  order  to  obtain  the  necessaries  of  life. 

Employers'  Liability  Assurance  Corporation,  Ltd., 

By  its  Attorneys, 

Sawyer,  Hardy  &  Stone. 
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Decree  of  Supreme  Judicial  Court  on  Appeal. 

Sheldon,  J.    Under  the  provisions  of  St.  1911,  chapter  751, 
Part  II.,  section  7,  the  question  whether  Caroline  Herrick  was 
dependent  wholly,  partly  or  at  all  upon  her  deceased  father 
for  support  was  a  question  of  fact.    There  are  many  decisions 
to  this  effect  in  analogous  cases.     (Houlihan  v.  Conn.  River 
R.R.  164  Mass.  155;   American  Legion  of  Honor  v.  Perry,  140 
Mass.  580,  590;   McCarthy  v.  N.  E.  Order  of  Protection,  153 
Mass.  314;    Daly  v.  N.  J.  Iron  &  Steel  Co.,  135  Mass.  1,  5; 
Mulhall  V.  Fallon,  176  Mass.  266;    Welch  v.  N.  Y.,  N.  H.  & 
H.   R.R.,   176  Mass.  393,  401;    Boyle  v.   Columbian  Water 
Proofing  Co.,  182  Mass.  93,  100;    Mehan  v.  Lowell  Electric 
Light  Co.,  192  Mass.  53,  61,  62;    Wilber  v.  N.  E.  Order  of 
Protection,  192  Mass.  477;  Morena  v.  Winston,  194  Mass.  378, 
383.)    As  to  all  questions  of  fact,  the  findings  of  the  Industrial 
Accident  Board  are  conclusive.    (Pigeon's  Case,  216  Mass.  51; 
Donovan's  Case,  ante;    Bentley's  Case,  ante.)    Where,  how- 
ever, as  here,  all  the  evidence  is  reported,  it  may  become  a 
question  of  law  whether  there  was  any  evidence  upon  which 
the  finding  could  have  been  made,  as  in  Hodnett  v.  B.  &  A. 
R.R.,  156  Mass.  86.    Looking,  however,  at  this  report  we  can- 
not doubt  that  there  was  some  evidence  that  she  had  been 
wholly  dependent  upon  her  father.    She  received  practically 
all  of  his  wages;    she  testified  that  all  of  her  support  came 
from  him.    That  but  for  her  sense  of  duty,  because  she  thought 
that  her  father  needed  her  care,  she  might  have  continued  to 
earn  enough  for  her  own  support,  and  to  be  independent  of 
him,  cannot  be  decisive  as  matter  of  law  against  her  claim. 
The  Board  well  might  base  its  conclusions  upon  the  facts  as 
they  were,  and  not  upon  what  might  have  been  the  case  if  her 
sense  of  filial  duty  had  been  weaker. 

The  report  shows  no  error  in  the  manner  in  which  the  in- 
surer's requests  were  dealt  with.  The  decree  of  the  Superior 
Court  must  be  aflSrmed. 

So  ordered. 


132         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 


Casb  No.  265. 

Joseph  T.  Duprey,  Employee. 
William  Banaghan,  Employer. 
Maryland  Casualty  Company,  Insurer. 

Employee  who  is  incapacitated  from  performing  Any 
Work  except  that  which  can  be  done  while  seated 
entitled  to  total  incapacity  compensation  because 
OF  Inability  to  obtain  Such  Work.  Supreme  Judi- 
cial Court  affirms  Decision  of  Board. 

The  employee,  a  carpenter,  was  blind  in  one  eye  and  partially  deaf  at  the  time  of  the 
injury,  and  as  a  result  of  the  Injury  was  incapacitated  for  work.  At  the  hearing 
before  the  committee  of  arbitration  he  stated  that  he  could  do  *' bench  work" 
if  he  could  obtain  it.  At  the  hearing  on  review,  however,  he  claimed  to  be 
totally  incapacitated  from  performing  any  work,  and  an  impartial  examination 
was  ordered.  This  showed  that  he  was  unable,  in  the  opinion  of  the  impartial 
examiner,  to  perform  any  work  except  that  which  could  be  done  while  seated. 

Held,  by  the  committee,  that  he  was  partially  incapacitated,  and  compensation 
awarded  accordingly. 

Review  before  the  Industrial  Accident  Board. 

Deciaion.  —  The  Industrial  Accident  Board  finds  that  the  employee  is  totally  in- 
capacitated for  work. 

Appealed  to  Supreme  Judidal  Court. 

Decinon,  —  The  Supreme  Judicial  Court  affiims  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Joseph  T.  Duprey  «. 
Maryland  Casualty  Company,  this  being  case  No.  255  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney  of  Boston,  Mass.,  chairman,  representing  the  In- 
dustrial Accident  Board;  Mr.  Philip  A.  Millet  of  172  Chandler 
Street,  Worcester,  Mass.,  representing  the  employee;  and  Mr. 
Neil  M.  McEachem  of  390  Main  Street,  Worcester,  Mass., 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
Thursday,  June  12,  1913,  at  10.30  a.m.;  and  at  a  continued 
hearing  on  Saturday,  Sept.  27,  1913,  at  10  a.m.,  in  the  City 
Hall,  W^orcester,  Mass. 

It  appears  that  Joseph  T.  Duprey,  sixty-eight  years  old, 
while  employed  as  a  carpenter  (time  worker),  at  $15  a  week,  by 


DUPREY  V.  MARYLAND  CASITALTY  COMPANY.  133 

William  Banaghan,  real  estate  and  builder,  Worcester,  Mass., 
insured  by  the  Maryland  Casualty  Company,  at  the  close  of  the 
week's  work,  on  Saturday,  Oct.  12,  1912,  about  5.30  in  the 
afternoon,  was  putting  away  his  tools,  and  while  going  down 
stairs  made  a  misstep  and  fell,  sustaining  injuries.  It  was  at 
first  claimed  that  besides  several  bruises,  the  right  patella  was 
fractured.  The  insurance  company  admitted  that  Duprey  was 
incapacitated  from  labor  as  the  result  of  this  injury,  and  paid 
him  compensation  of  one-half  his  average  weekly  wage,  $15  per 
week,  or  $7.50  a  week,  up  to  May  9,  1913. 

At  the  instance  of  the  insurance  company,  Duprey  was  ex- 
amined by  Dr.  W.  H.  Rose  of  Worcester,  Mass.,  who  reported 
that  he  was  then  able  to  do  some  work.  An  arbitration  was 
asked  for  on  May  26,  and  was  held  at  the  City  Hall  in  Worces- 
ter on  June  12,  1913.  It  was  brought  out  in  the  medical  testi- 
mony that  the  injury  from  which  Duprey  suffered  was  not  in 
fact  a  fracture  of  the  patella,  but  a  rupture  of  the  quadriceps 
extensor  on  its  lateral  attachment  to  the  anterior  surface  of  the 
patella. 

The  arbitrators  find  that  Duprey  is  a  man  of  sixty-eight 
years  of  age,  blind  in  one  eye,  partially  deaf,  who  at  the  time  of 
the  examination  walked  with  extreme  diflBculty  with  the  help 
of  a  cane.  The  doctors  agreed  that  he  had  recovered  from  the 
immediate  effect  of  his  injury  as  much,  considering  his  age  and 
physical  condition,  as  in  all  probability  he  ever  would.  Duprey 
said  that  he  was  able  to  do  bench  work  if  he  could  get  it. 

The  arbitrators  find  that  in  view  of  the  fact  that  Duprey 
agrees  that  he  is  able  to  do  bench  work  or  light  work  if  he  can 
find  it,  total  disability  should  cease  on  the  date  of  this  first 
hearing,  Thursday,  June  12,  1913;  decision  of  the  matter  of 
partial  disability  to  be  held  in  abeyance,  to  give  Mr.  Duprey  a 
chance  to  find  work,  or  to  come  to  some  settlement  on  the 
extent  of  partial  disability  with  the  insurance  company. 

On  September  18  it  was  brought  to  the  attention  of  the 
arbitrators  that  no  agreement  had  been  made  as  to  partial  dis- 
ability, and  that  Duprey  had  not  done  any  work  since  the  date 
of  the  first  arbitration  meeting,  June  12,  1913.  A  second  meet- 
ing of  the  arbitrators  was  called  for  Saturday,  September  27,  at 
the  Worcester  City  Hall. 
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The  impartial  medical  reports  on  this  ease  of  Dr.  F.  D. 
Donoghue  and  Dr.  John  T.  Duggan,  and  the  testimony  of  the 
employee's  personal  physician,  Dr.  Richard  J.  Shanahan,  all 
agreed  as  to  the  injury,  and  that  Duprey  had  probably  re- 
covered from  this  injury  as  much  as  he  ever  would. 

It  was  agreed  that  if  he  could  find  bench  work  that  he  could 
do  it,  but  that,  owing  to  his  age  and  general  physical  condition, 
if  Duprey  had  been  thrown  out  of  the  work  at  the  time  of  the 
accident  in  October,  1912,  without  any  injury,  because  of  his 
age  and  physical  condition  he  would  have  found  great  diflBculty 
in  getting  work  at  any  price. 

After  considering  the  testimony  of  Mr.  Cornelius  T.  Carmody, 
called  as  expert  as  to  labor  condition  and  wages  at  Worcester, 
the  arbitrators  find  that  Duprey  can  probably  now  find  work 
only  through  the  kindness  of  an  employer  who  would  be  willing 
to  take  on  a  man  with  his  general  physical  incapacity,  including 
the  disability  resulting  from  this  injury.  If  such  an  employer 
could  be  found,  Duprey  would  probably  be  able  to  earn  from 
$7  to  $9  a  week.  The  arbitrators  believe  it  is  only  a  matter  of 
a  few  years  at  best  when,  m  the  natural  course  of  events,  and 
without  this  accident,  Duprey  would  have  been  forced,  by 
increasing  infirmities,  to  give  up  employment,  and  whUe 
he  did  retain  employment  it  would  be  at  a  constantly  diminish- 
ing wage.  It  was  agreed  by  Duprey,  and  accepted  by  the  rep- 
resentative of  the  insurance  company,  that  two  years'  partial 
disability,  based  on  an  estimated  earning  capacity  of  one-half 
of  the  average  weekly  wage  earned  by  Duprey  at  the  time  of 
the  injury,  would  be  just. 

The  arbitrators  find,  therefore,  that  Joseph  T.  Duprey  is 
entitled  to  partial  disability  from  June  12,  1913,  when  total 
disability  ended,  based  on  an  earning  capacity  of  one-half  of 
his  average  weekly  wage  at  the  time  of  the  injury  of  S7.50  per 
week,  or  $3.75  per  week  for  a  period  of  one  hundred  and  four 
weeks,  a  total  of  $390,  in  addition  to  the  sums  paid  by  the 
insurance  company  up  to  June  12,  1913. 

Edw.  F.  McSweenby. 
Neil  M.  McEachern. 
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Oct.  13,  1913. 

I  find  that  Joseph  T.  Duprey  was  totaUy  disabled  on  Sept. 
27,  1913.  He  is  still  now  totally  disabled  and  is  therefore  en- 
titled to  $7.50  per  week  from  June  12,  1913,  to  the  present 
date,  and  payments  to  continue  until  his  total  disability  has 
ceased. 

Philip  A.  Millet. 

Findings   and   Decision  of  the   Industrial   Accident  Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent  Board  heard  the  parties  at  the  Hearing  Room  of  the  In- 
dustrial Accident  Board,  Pemberton  Building,  Boston,  Mass., 
Thursday,  Nov.  6,  1913,  at  10  a.m.,  and  Thursday,  Dec.  4, 
1913,  at  12  M.,  and,  revising  the  report  of  the  comn^ittee  of 
arbitration,  finds  as  follows:  — 

Dr.  Frederic  A.  Washburn,  resident  physician  of  the  Massa- 
chusetts General  Hospital,  to  whom  the  employee  was  referred 
for  an  impartial  examination,  as  provided  by  section  8,  Part 
III.  of  the  act,  reported  as  follows:  — 

He  [Joseph  Duprey]  has  been  seen  in  our  out-patient  department,  and 
it  is  the  opinion  of  the  surgeon  who  saw  him  that  he  is  suffering  from  a 
ruptured  tendon  in  his  leg,  apparently  caused  by  the  fall;  that  he  will  be 
unable  to  walk  to  any  extent  unless  this  is  operated  upon;  that,  owing  to 
his  age,  etc.,  this  should  not  be  undertaken  without  further  talk  with 
him  and  his  family;  that  his  general  condition  is  such  that  it  is  beheved 
his  usefulness  as  a  worker  would  not  have  lasted  more  than  a  few  years 
at  most;  that  his  incapacity  at  present  is  due  to  his  injury,  as  he  is  unable 
to  work,  except  at  something  allowing  him  to  sit  down. 

The  evidence  shows  that,  at  the  time  of  the  injury,  the  said 
employee  was  a  man  of  failing  physical  powers,  and  that  within 
a  few  years  he  would  probably  have  been  incapacitated  for 
work  as  a  result  of  said  physical  weakness,  independent  of  the 
injury. 

The  Board  finds  upon  the  above  report  and  the  evidence 
introduced  at  the  hearing  before  the  Industrial  Accident  Board 
that,  as  a  result  of  the  injury,  the  employee  is  totally  incapaci- 
tated for  all  work  except  that  which  will  allow  him  to  be  seated 
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while  engaged  in  its  performance,  and  that  the  employee  has 
endeavored  to  obtain  and  has  been  unable  to  find  any  work 
which  the  incapacity  due  to  the  injury  will  not  prevent  him 
from  performing.  Willoughby  v.  Great  Western  Railway  Co., 
6  W.  C.  C.  28;  Lee  t.  Baird  &  Co.,  Ltd.,  1  B.  W.  C.  34; 
Ystradoweu  Colliery  Co.  v.  Griffiths,  2  B.  W.  C.  357;  Lloyd  v. 
Sugg  &  Co.,  2  W.  C.  C.  5. 

The  Board  therefore  finds  that  there  is  due  the  employee  a 
weekly  compensation  of  $7.50  on  account  of  total  incapacity  for 
work,  dating  from  June  12,  1913,  up  to  the  present  time,  that 
is,  a  total  sum  of  $187.50,  less  any  payment  made  on  account  of 
partial  incapacity  for  work  since  June  12,  1913,  these  payments 
to  be  continued  weekly  in  accordance  with  the  provisions  of  the 
act,  subject  to  revision  if  the  employee  is  furnished  or  is  able 
to  obtain  work  which  the  incapacity  due  to  the  injury  will  not 
prevent  him  from  performing. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 

Decree  of  Supreme  Judicial  Court  on  Appeal, 

Crosby,  J.  It  is  admitted  that  the  employee  Duprey  was 
injured  during  the  course  of  his  employment  and  was  totally 
incapacitated  for  all  work  from  the  date  of  his  injuries  on 
Oct.  12,  1912,  until  June  12,  1913,  and  that  during  this  period 
he  was  paid  by  the  insurer  a  weekly  compensation,  in  accord- 
ance with  the  terms  of  the  Workmen's  Compensation  Act  (St. 
1911,  c.  751,  Part  I.,  §  9),  at  the  rate  of  $7.50,  which  was  a 
sum  equal  to  one-half  his  average  weekly  wages. 

The  committee  of  arbitration  heard  the  parties  and  found 
that  the  total  disability  of  Duprey  ended  June  12,  1913,  and 
that  thereafter  he  was  partially  disabled  for  work.  Having 
made  these  findings,  the  committee  states  that  ^'It  was  agreed 
by  Duprey  .  .  .  that  the  two  years'  partial  disability,  based 
on  the  estimated  earning  capacity  of  one-half  the  average 
weekly  wage  earned  by  Duprey  at  the  time  of  the  accident, 
would  be  just,"  and  made  an  award  for  partial  disability 
therefor. 
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Upon  review  of  the  report  of  the  committee  of  arbitration  by 
the  Industrial  Accident  Board,  the  latter,  after  two  hearings 
before  it  and  a  report  made  by  Dr.  Washburn,  "finds  upon  the 
above  report  and  evidence  introduced  at  the  hearing  before 
the  Industrial  Accident  Board  that,  as  a  result  of  the  injury, 
the  employee  is  totally  incapacitated  for  all  work  except  that 
which  will  allow  him  to  be  seated  whUe  engaged  in  its  per- 
formance,  and  that  the  employee  has  endeavored  to  obtain 
and  has  been  unable  .to  find  any  work  which  the  incapacity 
due  to  the  injury  will  not  prevent  him  from  performing." 
The  Board  therefore  finds  that  there  was  due  the  employee 
a  weekly  compensation  of  $7.50,  based  upon  a  total  incapacity 
for  work,  from  June  12,  1913. 

1.  The  employee  is  not  precluded  by  reason  of  the  finding 
of  the  committee  of  arbitration  that  he  agreed  to  a  settlement 
on  a  basis  of  a  partial  disability,  which  would  cease  at  the  end 
of  one  hundred  and  four  weeks  from  June  12,  1913,  because 
that  agreement  was  made  after  the  committee  had  found  that 
total  disability  should  cease  on  June  12,  1913,  to  which  finding, 
however,  the  employee  did  not  assent,  and  did  not  waive  his 
right  to  appeal  from  such  finding. 

2.  The  insurer  did  not  put  itself  in  a  position  to  object  to 
the  consideration  of  the  report  of  Dr.  Washburn  by  the  In- 
dustrial Accident  Board.  In  order  that  questions  as  to  the 
admissibility  of  evidence  may  be  considered  by  this  court  on 
appeal,  objection  must  be  made  before  that  Board.  (Pigeon's 
Case,  216  Mass.  51.) 

3.  We  are  of  opinion  that  the  finding  of  total  disability 
was  warranted  if  we  assume  that  all  the  evidence  is  reported, 
although  this  does  not  clearly  appear. 

The  finding  by  the  Board  that  the  employee  is  a  man  of 
failing  physical  powers,  and  that  probably  he  will  be  incapaci- 
tated for  work  in  a  few  years  as  a  result  of  such  physical 
weakness,  independently  of  his  injury,  does  not  bar  him  from 
compensation  under  the  act  if  his  incapacity  to  work  is  the 
result  of  his  injuries.  (Lee  v.  William  Baird  &  Co.,  Limited, 
1  B.  W.  C.  C.  34.) 

The  finding  by  the  Board  that  Duprey  "is  totally  incapaci- 
tated for  all  work  except  that  which  will  allow  him  to  be 
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seated  while  engaged  in  its  performance  "  cannot  be  construed 
as  a  finding  that  because  he  is  physically  able  to  perform 
certain  labor,  therefore  he  is  not  totally  incapacitated  for  work. 
The  further  finding  of  the  Board,  that  Duprey  "has  endeavored 
to  obtain  and  has  been  unable  to  find  any  work  which  the 
incapacity  due  to  the  ^  injury-  will  not  prevent  him  from  per- 
forming," warranted  a  finding  that  he  was  totally  incapacitated 
for  work,  although  he  had  a  limited  physical  capacity  to  work 
and  earn  money. 

This  precise  question  was  settled  by  Sullivan's  Case,  218 
Mass.  141,  recently  decided  by  this  court,  which  adopts  the 
rule  laid  down  by  the  English  courts  in  construing  the  English 
workmen's  compensation  act,  under  a  statute  containing  a 
provision  similar  to  that  in  our  statute. 

The  provision  of  our  statute  is  that  weekly  compensation 
shall  be  paid  while  "the  incapacity  for  work  resulting  from  the 
injury  is  total."    (St.  1911,  c:  751,  Part  III.,  §  9.) 

This  court,  in  commenting  upon  these  words,  said  in  the 
Sullivan  Case,  218  Mass.  141,  142:  "The  same  words  were 
used  in  an  earlier  English  statute;  and  it  was  held  by  the 
Court  of  Appeal  in  Clark  v.  Gas  Light  &  Coke  Co.,  21  T.  L. 
R.  184,  that  the  object  of  the  act  was  to  give  compensation  for 
an  inability  to  earn  wages,  and  that,  if  an  injured  employee 
after  repeated  efforts  could  not  get  an  opportunity  to  earn 
wages,  a  finding  that  his  earning  power  was  gone,  and  there- 
fore that  he  was  under  an  'incapacity  for  work,'  was  war- 
ranted, although  he  had  a  physical  capacity  to  work  and  earn 
money."  In  Ball  u.  William  Hunt  &  Sons,  Limited,  5  B.  W.  C, 
C.  459,  463,  it  was  said  by  Lord  Macnaghten:  "Now  'in- 
capacity for  work,'  as  the  phrase  is  used  in  the  schedule,  seems 
to  me  to  be  a  compendious  expression  meaning  no  more  than 
inability  to  earn  wages,  or  full  wages,  as  the  case  may  be,  at 
the  work  in  which  the  injured  workman  was  employed  at  the 
time  of  the  accident."  (McDonald  v.  Wilson's  &  Clyde  Coal 
Co.,  Limited,  5  B.  W.  C.  C.  478,  GUlen's  Case,  215  Mass.  96.) 

The  question  whether  the  Board  should  have  found  that 
there  is  a  total  disability  for  the  whole  period  allowed  by  the 
act  is  not  raised  by  the  record  and  need  not  be  considered. 

It  follows  that  the  finding  of  the  Industrial  Accident  Board, 
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that  the  employee  was  totally  incapacitated   for  work,  was 
warranted. 

Decree  affirmed. 


Case  No.  260. 

Mary  E.  Gallagher,  Widow  and  Alleged  Dependent  of 

Thomas  F.  Gallagher,  Employee. 
MouLTON  &  Holmes,  Employer. 
iExNA  Life  Insxtrance  Company,  Insurer. 

Supreme  Judicial  Court,  reversing  Decision  of  Board, 
decides  that  the  Dependency  of  the  Widow,  who 
lived*  Apart  from  her  Husband  for  Justifla.ble 
Cause,  should  have  been  determined  as  a  Question 
OF  Fact.    Board  had  decided  that  Husband  had  never 

BEEN  RELEASED  FROM  HIS  LeGAL  ObUGATION    TO  SUPPORT 
HER,    AND    AWARDED    FULL    DEPENDENCY    COMPENSATION. 

The  widow  of  the  employee  had  been  living  apart  from  him  for  justifiable  cause  for 
a  period  of  about  four  years  prior  to  the  accident,  and  had  obtained  a  decree 
from  the  Probate  Court  requiring  him  to  pay  the  sum  of  $4  weekly  to  her  for  her 
support  and  maintenance.  In  November,  1912,  the  court  reduced  the  weekly 
contribution  which  he  was  required  to  pay  to  $2,  on  the  ground  of  insufficient 
means  to  pay  the  sum  previously  ordered.  Two  payments  of  $2  each  were 
made  under  the  amended  order  of  the  court,  the  last  payment  being  made  a 
week  prior  to  the  date  upon  which  the  personal  injury  occurred  which  caused 
the  death  of  the  employee.  The  widow  had  been  obliged,  meanwhile,  to  find 
employment  in  order  to  provide  further  means  for  her  support,  the  sums  paid 
her  by  order  of  the  court  not  being  sufficient  for  her  maintenance. 

Held,  that  the  widow  was  partially  dependent  to  the  extent  of  the  contribution  of  $2 
weekly  ordered  by  the  court. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board,  revising  the  decision  of  the  committee 
of  arbitration,  finds  that  the  husband  had  never  been  released  from  his  legal 
obligation  to  support  the  claimant,  and  awarded  her  full  dependency  compen- 
sation. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Court  reverses  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mary  £.  Gal- 
lagher, alleged  dependent  of  Thomas  F.  Gallagher,  t.  iEtna 
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Life  Insurance  Company,  this  being  case  No.  260  on  the  files 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson,  chairman,  Edward  L.  Logan  for  the  employee,  and  N.  P. 
Sipprelle  for  the  insurer,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial 
Accident  Board,  Monday,  Sept.  29,  1913,  at  10  a.m.,  and  re- 
ports as  follows:  — 

The  deceased  employee  received  an  injury  arising  out  of  and 
in  the  course  of  his  employment  on  Dec.  17,  1912,  and  died 
therefrom  on  Jan.  15,  1913.  The  injury  was  caused  by  the 
employee's  right  foot  being  caught  between  the  right  forward 
wheel  of  the  wagon  and  the  wagon  itself  upon  which  he  was 
sitting,  thereby  causing  a  strain  to  his  cords  and  ligaments. 

The  claimant  is  a  widow  of  the  deceased,  having  been  mar- 
ried to  him  on  Dec.  26,  1882.  She  had  been  living  apart  from 
him  for  justifiable  cause  for  about  four  years  prior  to  the 
accident.  About  three  years  before  his  death  she  obtained  an 
order  from  the  Probate  Court  ordering  him  to  pay  towards  her 
support  and  maintenance  the  sum  of  $4  per  week.  After  mak- 
ing five  payments  he  defaulted,  and  on  contempt  proceedings 
being  brought  by  the  claimant,  he  made  eight  more  payments 
under  said  order,  aggregating  $32,  when  he  defaulted  again. 

On  the  last  of  November,  1912,  the  amount  he  was  ordered 
to  pay  was  reduced  by  the  court  to  $2  a  week,  on  the  ground  of 
insufficient  ability  to  pay  the  amount  of  $4,  as  previously  fixed. 
He  made  two  payments  under  this  amended  order,  aggregating 
$4,  the  last  payment  being  made  Dec.  10,  1912.  The  accident 
and  injury  to  him  on  December  17  incapacitated  him  from 
work,  and  apparently  prevented  the  next  weekly  payment  due. 
As  above  stated,  he  died  on  Jan.  15,  1913. 

During  this  period  of  four  years,  during  which  she  was  living 
apart  from  her  husband,  she  supported  herself  by  her  own 
earnings,  with  the  exception  of  the  aid  from  the  above  contri- 
butions from  her  husband,  amounting  to  $56. 

During  the  year  before  his  death  he  contributed  only  $18 
towards  her  support.  He  however  had,  before  and  during  the 
period  of  separation,  kept  the  weekly  premiums,  when  due. 


GALIAGHER  V.  .fiTNA  UFE  INSURANCE  COMPANY.  141 

paid  on  a  policy  insuring  his  life  for  the  benefit  of  the  claimant, 
his  wife. 

There  are  three  children  living,  all  being  of  age. 

The  claimant,  before  the  hearing,  had  subscribed  her  name 
to  a  written  statement,  drawn  up  by  a  representative  of  the 
insurer,  of  a  conversation  with  her  in  which  she  stated,  '*  I  have 
been  self-supporting  for  the  past  five  years,  and  never  de- 
pended on  Mr.  Gallagher  for  support  during  that  time,  as  I 
could  not."  The  committee  finds  that  she  meant  by  this  that 
she  had  never  been  dependent  on  him  as  a  whole  during  these 
years,  but  only  to  a  small  extent.  The  bill  for  the  funeral 
expenses  of  the  deceased  has  been  paid  by  the  claimant, 
amounting  to  $273. 

The  committee  finds  that  the  claimant  was  partially  de- 
pendent for  her  support  upon  the  earnings  of  the  deceased  at 
the  time  of  the  injury  to  the  extent  of  the  contribution  of  $2 
per  week,  which  she  had  obtained  through  a  court  order,  said 
proceedings  being  a  part  of  the  effort  she  had  been  making  for 
some  time  to  obtain  assistance  from  her  husband  towards  her 
support;  and  that  she  is  entitled  to  a  pay  iient  from  the  in- 
surer, as  compensation  for  such  partial  dependency,  in  accord- 
ance with  section  6  of  Part  II.  of  the  Workmen's  Compensa- 
tion Act,  of  the  sum  of  $1  per  week  for  a  period  of  three 
hundred  weeks  from  the  date  of  the  injury,  less  two  weeks' 
compensation  paid  the  employee  prior  to  his  death. 

David  T.  Dickinson. 

N.  P.  SiPPRELLE. 


Findings   and  Decision   of  the   Industrial   Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  on  Thursday,  Jan.  1,  1914,  at  11.30 
A.M.,  revising  the  report  of  the  committee  of  arbitration,  and 
finds  and  decides  as  follows:  — 

Thomas  F.   Gallagher,  the  deceased  employee,   received  a 
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personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment on  Dec.  17,  1912,  from  which  he  died  on  Jan.  15,  1913. 
The  average  weekly  wages  of  the  employee  were  $15.  His 
widow,  Mary  E.  Gallagher,  had  been  living  apart  from  him  for 
justifiable  cause  for  about  four  years  prior  to  the  accident,  and 
had  obtained  a  decree  from  the  Probate  Court,  about  three 
years  before  the  death  of  the  said  employee,  requiring  him  to 
pay  the  sum  of  $4  weekly  to  her  for  her  support  and  main- 
tenance. In  November,  1912,  the  Probate  Court  reduced  the 
amount  that  the  said  employee  was  required  to  pay  to  $2 
weekly,  on  the  ground  of  insufficient  ability  to  pay  the  sum 
previously  ordered.  Two  payments  of  $2  each  were  made 
under  the  amended  order  of  the  court,  the  last  payment  being 
made  about  Dec.  10,  1912,  the  personal  injury  sustained  on 
Dec.  17,  1912,  apparently  preventing  the  next  payment. 
Mary  E.  Gallagher,  the  said  widow,  had  been  obliged  to  find 
employment  in  order  to  provide  further  means  for  her  support, 
the  sums  paid  her  by  order  of  the  court  not  being  sufficient  to 
maintain  her. 

Section  7,  Part  II.  of  the  Workmen's  Compensation  Act  pro- 
vides that  a  wife  who  lives  with  her  husband  at  the  time  of  his 
death  "shall  be  conclusively  presumed  to  be  wholly  dependent 
for  support  upon  a  deceased  employee,"  but  makes  no  specific 
provision  for  a  case  like  this,  in  which  the  wife,  having  justi- 
fiable cause  for  her  action,  leaves  her  husband  and  obtains  a 
decree  from  the  Probate  Court  which  protects  her  rights  as 
his  wife  and  requires  him  to  contribute  to  her  support. 

The  Board  is  of  the  opinion  that,  if  a  wife  who  is  living 
with  her  husband  at  the  time  of  his  death  is  conclusively  pre- 
sumed to  be  wholly  dependent  upon  his  wages  for  support,  a 
wife  who  is  justified  in  law  in  leaving  her  husband,  and  who 
seeks  the  protection  of  her  rights  in  every  possible  way,  and 
endeavors  to  secure  the  support  to  which  she  is  legally  en- 
titled, is  equally  dependent  upon  him  for  support.  The  widow, 
in  this  case,  had  not  released  her  husband  from  his  legal  obli- 
gation to  support  her,  and,  as  a  matter  of  fact,  she  was  just 
as  much  dependent  upon  him  as  if  they  were  living  together 
under  the  same  roof.  She  had  never  surrendered  her  right  to 
be  supported  by  her  husband,  and  this  right  to  support  con- 
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tinued  to  be  in  force,  by  decree  of  the  court,  just  as  effectively 
as  though  she  were  in  fact  living  with  him  at  the  time  of  his 
death. 

One  of  the  main  purposes  of  the  Workmen's  Compensation 
Act  is  to  provide  compensation  for  widows  and  children,  and 
prevent  them  from  being  thrown  upon  the  public  for  support. 
Compensation  is  awarded,  not  strictly  according  to  the  rules 
of  common  law,  but  according  to  the  realities  of  the  case.  It 
is  intended  to  compensate  those  who  are  dependent  in  law,  or 
in  fact,  upon  the  earnings  of  another;  and  in  a  case  like  this, 
where  the  wife  does  all  that  she  possibly  can  to  preserve  the 
marital  relation,  and  where,  by  reason  of  the  conduct  of  her 
husband,  she  is  justified  in  leaving  him,  and  protects  her  rights 
in  everj^  way  possible,  she  is  entitled  to  full  compensation  under 
the  law.  Mere  physical  living  together  is  not  regarded  as  the 
test  as  to  whether  the  wife  is  entitled  to  the  benefit  of  the  con- 
clusive presumption  under  the  statute. 

The  Industrial  Accident  Board  therefore  finds  that  Marv  E. 
Gallagher,  the  said  widow,  should  recover  a  weekly  compensa- 
tion of  $7.50  from  the  insurer,  for  a  period  of  three  hundred 
weeks  from  the  date  of  the  injury,  Dec.  17,  1912,  less  two 
weeks'  compensation  paid  the  employee,  the  said  Thomas  F. 
Gallagher,  on  account  of  total  incapacity  for  work  prior  to  the 
fatal  termination  of  the  said  injury. 

James  B.  Carroll. 

I 

Dudley  M.  Holman.  j 

Edw.  F.  McSweeney.  ! 

Joseph  A.  Parks. 


Decree  of  Supreme  Judicial  Court  on  Appeal. 

Crosby,  J.  This  case  arises  under  the  Workmen's  Compen- 
sation Act  (St.  1911,  c.  751,  Part  II.,  §  7),  in  which  the  widow 
of  the  deceased  employee  seeks  to  recover  compensation  upon 
the  ground  that  she  is  conclusively  presumed  to  have  been 
wholly  dependent  upon  him  at  the  time  of  his  death. 

The  following  are  the  material  facts  as  found  by  the  Indus- 
trial Accident  Board:  Thos.  F.  Gallagher,  the  deceased  em- 
ployee, received  a  personal  injury  arising  out  of  and  in  the 
course  of  his  employment  on  Dec.   17,  1912,  from  which  he 
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died  on  Jan.  15,  1913.  His  widow,  Mary  E.  Gallagher,  had 
been  living  apart  from  him  for  justifiable  cause,  for  about  four 
years  before  the  accident,  and  about  three  years  before  his 
death  had  obtained  a  decree  from  the  Probate  Court  ordering 
him  to  pay  her  the  sum  of  $4  weekly  for  her  support.  In 
November,  1912,  the  amount  so  ordered  to  be  paid  her  was 
reduced  to  $2  per  week.  The  husband  had  but  partially  com- 
plied with  these  orders  at  the  time  of  his  death,  and  the  wife 
has  been  obliged  to  support  herself  by  her  own  labor,  except 
for  such  sums  as  were  paid  her  under  order  of  the  Probate 
Court. 

At  the  time  the  injury  was  received  by  the  employee  the 
act  provided  that:  "The  following  persons  shall  be  con- 
clusively presumed  to  be  wholly  dependent  for  support  upon 
a  deceased  employee:  (a)  A  wife  upon  a  husband  with  whom 
she  lives  at  the  time  of  his  death*  ...  In  all  other  cases 
questions  of  dependency  in  whole  or  in  part  shall  be  deter- 
mined in  accordance  with  the  fact,  as  the  fact  may  be  at  the 
time  of  the  injury."  (St.  1911,  c.  751,  Part  II.,  §  7.)  The 
Industrial  Accident  Board  ruled  that:  "If  a  wife  who  is  living 
with  her  husband  at  the  time  of  his  death  is  conclusively  pre- 
sumed to  be  wholly  dependent  upon  his  wages  for  support, 
a  wife  who  is  justified  in  law  in  leaving  her  husband,  and  who 
seeks  the  protection  of  her  rights  in  every  possible  way  and 
endeavors  to  secure  the  support  to  which  she  is  legally  en- 
titled, is  clearly  dependent  upon  him  for  support." 

We  are  of  the  opinion  that  this  ruling  was  wrong,  and  that 
the  presumption  does  not  apply  to  a  case  where  a  woman  is 
actually  living  apart  from  her  husband,  although  this  condi- 
dition  may  exist  without  fault  on  her  part. 

In  construing  this  clause  of  section  7,  this  court  said,  in 
Nelson's  Case,  217  Mass.  467,  469:  "  'With  whom  she  lives' 
in  (a)  means  living  together  as  husband  and  wife  in  the  ordinary 
acceptation  and  significance  of  these  words  in  common  under- 
standing. They  mean  maintaining  a  home  and  living  together 
in  the  same  household,  or  actually  cohabiting  under  condi- 
tions which  would  be  regarded  as  constituting  a  family  rela- 
tion."    (Bentley's  Case,  217  Mass.  79.) 

Since  the  death  in  this  case  occurred,  the  Legislature,   by 
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St.  1914,  c.  708,  §  7,  has  amended  clause  (a)  by  further  pro- 
viding that,  if  at  the  time  of  the  husband's  death,  the  Indus^ 
trial  Accident  Board  shall  find  the  wife  was  living  apart  for 
justifiable  cause  or  because  he  had  deserted  her,  and  is  con- 
clusively presumed  to  be  wholly  dependent  upon  her  husband. 

It  is  plain  that  clause  (a)  of  section  7  of  the  statute  as  it 
stood  at  the  time  of  the  death  of  this  employee  did  not  apply 
to  his  wife  because  she  was  not  living  with  him  at  that  time. 

The  Board  should  have  determined  as  a  fact  the  question 
of  dependency  under  the  last  clause  of  section  7,  without 
reference  to  the  conclusive  presumption  created  in  clause  (a). 
The  case  should  be  remanded  to  that  Board  for  further  hearing. 

Decree  reversed. 

Cask  No.  266. 

Florence  H.  Thompson,  Employee. 
W.  L.  Douglas  Shoe  Company,  Employer. 
Employers'   Liability  Assurance   Corporation,   Ltd.,   In- 
surer. 

Injury  received  by  Reason  of  Play  or  Sport  does  not 

ARISE   out  of  and  IN  THE   CoURSE   OF  THE   EMPLOYMENT. 

« 

Three  employees  engaged  in  a  race  during  the  noon  hour,  the  claimant  falling  and 

receiving  an  injury  which  incapacitated  her  for  work. 
Held,  that  the  injury  did  not  arise  out  of  and  in  the  course  of  the  emplojonent. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  IIL,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Florence  H. 
Thompson  v.  Employers'  Liability  Assurance  Corporation,  Ltd., 
this  being  case  No.  266  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks 
of  the  Industrial  Accident  Board,  chairman,  Dennis  D.  DriscoU 
of  Boston,  Mass.,  representing  the  emploj^ee,  and  W.  Lloyd 
Allen  of  Boston,  Mass.,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  in  the  Council  Chamber,  City  Hall, 
Brockton,  Mass.,  Tuesday,  July  15,  1913,  at  10.45  a.m. 
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Florence  H.  Thompson,  employee,  claimed  that  on  Wednes- 
day, Jan.  29,  1913,  about  12.10  p.m.,  she  received  an  injury 
which  totally  incapacitated  her  for  work  several  weeks  later. 

Aside  from  the  question  as  to  whether  or  not  the  alleged  in- 
jury was  the  cause  of  her  present  incapacity  for  work,  the 
insurer  disputed  the  claim  on  the  ground  that  if  the  injury 
actually  did  occur  as  claimed,  it  resulted  from  play  or  sport, 
and  did  not  arise  6ut  of  and  in  the  course  of  the  employment  of 
the  said  Florence  H.  Thompson. 

Jane  B.  Motteau,  residing  at  57  Spring  Street,  Brockton,  and 
Marion  F.  Heritage,  residing  at  18  Springfield  Street,  Brockton, 
who  are  employed  at  the  factory  of  the  W.  L.  Douglas  Shoe 
Company,  and  who  were  intimate  with  the  claimant,  testified 
that  the  injury  which  occurred  on  Jan.  29,  1913,  happened 
during  the  lunch  hour,  and  fixed  the  time  at  about  ten  min- 
utes past  12  in  the  afternoon.  They  stated  that  they  were  in 
the  habit  of  eating  their  lunch  at  Miss  Thompson's  desk.  After 
they  had  finished,  it  was  suggested  that  they  visit  the  lunch 
room,  and  the  three  started,  crossed  the  first  bridge,  and  when 
they  came  to  the  second  bridge  all  three  started  to  run.  Miss 
Motteau  led,  with  Miss  Thompson  following.  The  latter  gave 
Miss  Motteau  a  push  and  ran  speedily  after  her.  Miss  Heri- 
tage did  not  start  running  until  towards  the  end  of  the  journey. 
Suddenly,  when  within  two  feet  of  the  door  at  the  end  of  the 
bridge.  Miss  Thompson  fell.  Miss  Motteau  turned  around  and 
noticed  Miss  Thompson  had  fallen,  was  taken  with  a  fit  of 
laughter  and  did  not  offer  to  assist  the  claimant  to  arise.  Miss 
Heritage  then  came  along,  dropped  on  her  knees  to  help  Miss 
Thompson  arise,  but  she  also  was  taken  with  a  laughing  fit. 
Finally  Miss  Heritage  did  assist  her  to  arise,  but  no  effects  of 
the  injury  were  apparent  except  that  the  claimant  was  upset 
and  nervous.  Miss  Thompson's  testimony  was  the  same  as  her 
companions,  except  that  she  thought  she  had  stopped  running 
before  she  fell,  and  that  she  thought  she  was  within  ten  feet  of 
the  door.  She  could  find  no  bruise  or  external  evidence  of  any 
injury  as  a  result  of  her  fall. 

Miss  Thompson  stated  that  she  had  been  attended  by  three 
physicians,  two  of  whom  diagnosed  the  case  as  ^'inflammation 
of  veins,"  the  last  doctor  stating  that  he  could  not  definitely 
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say  what  her  ailment  was.  The  most  any  doctor  would  say 
was  the  fall  might  possibly  have  caused  her  present  illness. 
No  medical  testimony  was  offered  in  this  case. 

The.  committee  of  arbitration  finds,  upon  the  evidence,  that 
the  injury  which  Florence  H.  Thompson  received  on  Jan.  29, 
1913,  was  the  result  of  play  or  sport,  and  did  not  arise  out  of 
and  in  the  course  of  her  employment.  She  is  therefore  not  en- 
titled to  medical  services  or  compensation  under  the  Workmen's 
Compensation  Act. 

Joseph  A.  Parks. 

W.  Lloyd  Allen. 

D.  D.  Driscoll. 


Ca0b  No.  283. 

Mary  E.  Toy,  Mother  op  Mary  H.  Toy  (minor),  Employee. 
Lowell  Insulated  Wire  Company,  Employer. 
Maryland  Casualty  Company,  Insurer. 

Incapacity  due  to  Injury  arising  out  of  and  in  the  Course 
of  the  Employment  and  not  to  Another  Cause  apart 
therefrom. 

The  emplc^ee  reoeiyed  a  personal  injiuy  by  stepping  on  a  bobbin  that  lay  on  the 
floor  in  her  place  of  employment,  seriously  wrenching  her  left  knee.  This  knee 
had  been  slightly  injured  from  another  cause  several  months  previous,  inca- 
pacitating her  for  work  at  the  time  for  two  days.  The  latter  injury  was  the 
cause  of  all  her  incapacity  for  work  at  the  time  of  the  hearing. 

Hdd,  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Aoddent  Board. 

Dteition,  —  The  Industrial  Accident  Board  aflbms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mary  H.  Toy  v. 
Maryland  Casualty  Company,  this  being  case  No.  283  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson, chairman,  Larkin  T.  Trull,  Esq.,  for  employee,  and 
Walter  Haliburton,  Esq.,  for  insurer,  heard  the  parties  and 
their  witnesses  in  the  Aldermanic  Chamber,  City  Hall,  Lowell, 
Mass.,  on  Tuesday,  Sept.  16,  1913,  at  10.30  a.m. 
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The  committee  finds  that  said  employee  received  an  injury 
arising  out  of  and  in  the  course  of  her  employment,  at  Lowell, 
April  1,  1913;  that  the  injury  was  sustained  by  stepping  on  a 
bobbin  that  lay  on  the  floor,  thereby  seriously  wrenching  her 
left  knee.  This  knee  had  been  somewhat  injured  from  another 
cause  in  November  previous,  which  incapacitated  her  from  work 
at  the  time  for  about  two  days,  but  had  not  incapacitated  her 
from  labor  thereafter  up  to  the  time  of  the  injury  on  April  1. 
As  a  result  of  the  latter  injury  she  was  treated  by  her  family 
physician  and  also  at  a  hospital.  The  knee  has  since  been  kept 
in  a  plaster  cast  up  to  the  time  of  the  hearing,  which  was  a 
reasonable  and  proper  treatment,  but  will  soon  be  released 
therefrom  owing  to  its  improved  condition. 

The  committee  finds  that  she  has  been  wholly  incapacitated 
from  work  from  April  1,  the  date  of  the  injury,  to  the  present 
time,  and  so  continues;  that  her  average  weekly  wages  at  the 
time  of  said  injury  were  $5,  and  that  she  is  entitled  to  a  weekly 
compensation  of  $4,  beginning  on  April  15,  1913,  up  to  the 
present  time,  and  during  the  further  continuance  of  said  in- 
capacity; and  that  there  is  due  to  Dr.  Charles  L.  Sweetsir  of 
Lowell  the  sum  of  $8  for  reasonable  medical  services  rendered 
to  her  by  reason  of  said  injury  during  two  weeks  thereafter. 

David  T.  Dickinson.' 
Labkin  T.  Trull. 
Walter  S.  Haliburton. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  Thursday,  Oct.  30,  1913,  at  11  a.m., 
and  afiirms  and  adopts  the  findings  of  the  committee  of 
arbitration. 

jA]^i£s  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson, 
Edw.  F.  McSweeney, 
Joseph  A.  Parks. 
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Case  No.  289. 

John  Erickson,  Employee. 

American  Steel  and  Wire  Company,  Employer. 

Massachusetts  Employees  Insurance  Association,  Insurer. 

Employee  awarded  Compensation  for  Personal  Injury 
BY  Reason  of  Palmar  Abscess  and  Sepsis  caused  by 
Inflammation  without  Visible  External  Wound. 

The  employee  received  a  i>ersonal  injury  by  reason  of  the  extreme  pressure  from  the 
shears  which  he  used  in  cutting  a  coU  of  wire,  a  septic  hand  and  palmar  abscess 
resulting  without  visible  external  wound. 

Held,  that  this  was  a  personal  injury  under  the  act. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  John  Erickson 
V.  Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  289  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Fred  W. 
Cronin  of  Worcester,  representing  the  employee,  and  A.  E. 
Newton  of  Worcester,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  at  the  Aldermanic  Chamber,  City 
Hall,  Worcester,  Mass.,  Saturday,  Aug.  23,  1913,  at  10.30  a.m. 

John  Erickson  was  employed  in  the  cutting  and  filing  depart- 
ment of  the  American  Steel  and  Wire  Company  of  Worcester. 
While  in  the  course  of  his  employment  on  January  24,  cutting 
the  end  of  a  coil  of  wire  with  shears,  he  claimed  that  the  pres- 
sure from  the  shears  caused  a  palmar  abscess  which  inca- 
pacitated him  from  work  until  March  6,  1913. 

The  contention  in  this  case  was  that  the  employee  had  not 
received  any  injury  while  in  the  course  of  his  employment. 
It  was  agreed  that  his  disability  ended  on  March  6  and  that 
the  average  weekly  wage  was  $11.89. 

It  appeared  in  evidence  that  Erickson  had  said  the  trouble 
was  not  caused  by  his  work,  which  was  denied  by  the  injured 
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man  and  Charles  B.  Stevens,  M.D.,  who  had  attended  him. 
In  an  affidavit  signed  by  Dr.  Charles  B.  Stevens,  submitted 
after  the  hearing  by  agreement  between  the  parties,  he  stated 
that  he  attended  John  Erickson  for  septic  hand  and  palmar 
abscess.  In  his  opinion  the  infection  causing  the  palmar 
abscess  entered  from  inflammation  in  connection  with  the  ca- 
losities  of  the  palm,  and  that  palmar  abscess  can  result  from 
such  inflammation  without  any  visible  external  wound.  The 
injured  man  had  told  him  he  had  received  the  injury  in  the 
course  of  his  employment  with  the  American  Steel  and  VWre 
Company,  and  it  was  evident  that  the  trouble  resulted  from 
such  employment,  as  had  been  described. 

The  committee  finds,  therefore,  that  John  Erickson  received 
an  injury  arising  out  of  and  in  the  course  of  his  employment, 
and  that  he  is  entitled  to  reasonable  medical  and  hospital 
attention  for  the  first  two  weeks  following  the  injury,  and  to 
compensation  up  to  and  including  March  5,  1913,  at  which 
time  his  incapacity  for  work  ceased,  at  the  rate  of  $5.95,  being 
half  his  average  weekly  wage,  per  week,  beginning  with  the 
fifteenth  day  after  the  injury,  a  period  of  three  and  six- 
sevenths  weeks,  amounting  to  $22.95. 

Joseph  A.  Parks. 
Fred  W.  Cronin. 
Albert  E.  Newton. 


Casb  No.  292. 

WiLUAM  Diaz,  Employee. 
Fred  T.  Let  &  Co.,  Employer. 

Contractors  Mutual  Liabiutt  Insurance  Company,  In- 
surer. 

Incapacity  for  Work.  Personal  Injury  by  Reason  of 
Sudden  Drop  of  Elevator  while  carrying  Hod  of 
Bricks.  Nervous  Shock  and  Disturbance  add  to 
Incapacity.  Malingering  in  Question.  Impartial 
Physician  reports.  Compensation  awarded.  Supreme 
Judicial  Court  affirms  Decision  of  Board. 

The  employee,  a  hod-carrier,  was  carrying  a  hod  of  bricks  on  his  shoulder  when  the 
elevator  upon  which  he  was  standing  suddenly  descended  a  distance  of  five 
stories,  the  workman  being  very  much  bruised  on  his  chest,  back  and  side,  and 
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suffering  from  nervooB  shock  and  disturbance  in  consequence  of  the  injury. 
The  question  of  malingeiins  was  raised  by  the  insurer,  and  an  impartial  physi- 
cian was  called  upon  to  examine  the  employee  and  file  a  report.  H9  reported, 
*'That  he  took,  and  until  to-day,  has  taken  his  pains  too  seriously  is  beyond 
question,  but  such  a  misinterpretation  is  a  very  natural  consequence  of  his 
unpleasant  experience,  and  so,  I  think,  he  is  not  matingering." 

Held,  that  the  employee  is  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Deeinon.  —  The  Industrial  Accident  Board  a£Srms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbiiration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  William  Diaz  v.  Con- 
tractors Mutual  Liability  Insurance  Company,  this  being  case 
No.  292  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Lafayette  Burt, 
representing  the  employee,  and  Harry  R.  Elder,  representing 
the  insurer,  heard  the  parties  and  their  witnesses  at  the  Court 
House,  Springfield,  Mass.,  at  J1.30  a.m.,  June  26,  1913.  The 
plaintiff  was  also  represented  by  Arthur  S.  Kneil,  and  the  Con- 
tractors Mutual  Liability  Insurance  Company  by  Norman  F. 
Hesseltine,  who  claimed  that  there  was  no  substantial  injury 
resulting  from  the  accident. 

This  employee,  a  Portuguese,  was  working  for  the  Fred  T. 
Ley  company,  499  Main  Street,  Springfield,  Mass.,  on  March 
10,  1913.  While  carrying  a  hod  of  bricks  on  his  shoulder  the 
elevator  upon  which  he  was  standing  suddenly  descended  a 
distance  of  five  stories,  and  he  thereby  suffered  personal  injury, 
being  very  much  bruised  in  his  chest,  back  and  side.  He  was 
taken  to  the  Springfield  Hospital,  where  he  was  under  attention 
for  a  period  of  six  days. 

Dr.  N.  J.  Dillon,  the  physician  who  first  saw  the  injured  man 
after  the  accident,  testified  that  he  found  bruises  on  his  back, 
right  side  and  chest.  On  the  afternoon  of  the  same  day  he 
saw  him  again,  and  as  the  man  complained  of  pain  and  he 
could  see  nothing  the  matter  with  him,  he  sent  him  to  the 
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Springfield  Hospital  for  observation.  He  did  not  see  hina  again 
until  April  i,  at  the  request  of  Mr.  Ross,  the  adjuster  for  the 
Contractors  Mutual  Liability  Insurance  Company,  when  he 
examined  him  and  found  nothing  objective,  although  the  man 
complained  of  pain.  He  had  taken  no  notice  as  to  whether  or 
not  fright  had  caused  any  mental  disturbance,  and  had  not 
tested  his  nervous  reactions,  and  admitted  that  such  a  condi- 
tion might  exist  without  any  objective  signs.  He  told  the  em- 
ployee then  that  he  was  able  to  go  to  work,  and  said  also  that 
he  had  difficulty  talking  with  him,  although  Mr.  Ross  assisted 
in  this  regard.  In  his  opinion  the  employee  was  able  to  go  to 
work  within  the  two-week  period. 

Dr.  Charles  J.  Downey,  called  by  the  injured  man  after  he 
had  been  discharged  from  the  hospital,  saw  him  at  his  home  on 
the  21st  of  March.  He  testified  that  he  found  him  in  bed, 
and  the  injured  man  told  him  he  had  had  a  severe  accident  and 
was  having  a  great  deal  of  pain.  His  temperature  was  103^ 
and  his  pulse  rapid.  Dr.  Downey  saw  no  evidence  that  his  con- 
dition arose  from  his  right  side,  but  he  had  a  reddened  throat 
and  was  suffering  from  influenza.  He  prescribed  for  him,  and 
saw  him  again  on  the  22d  and  24th.  On  the  last  date  he  found 
him  up  and  dressed,  but  still  complaining  of  his  side,  and  he 
indicated  that  he  was  considerably  disturbed  over  his  injury^ 
and  when  the  doctor  told  him  that  be  was  able  to  go  to  work, 
and  suggested  that  he  try  to  get  some  light  work  with  the  Fred 
T.  Ley  company,  he  said  he  would  not  be  able  to  work  all 
sununer.  He  had  apparently  recovered  from  the  influenza,  and 
the  doctor  could  find  nothing  the  matter  with  the  side.  "It 
was  evident  that  it  was  fixed  in  his  mind  that  he  had  had  a 
serious  injury  and  pain  in  his  side,  whether  conscious  or  other- 
wise." He  had  given  him  powders  for  the  fever,  but  did 
nothing  for  the  side,  as  it  was  strapped  at  the  time,  for  the  in- 
jured man  left  the  hospital  with  the  plasters  on.  He  had  com- 
plained of  his  back,  and  the  doctor  prescribed  alcohol,  as  he 
was  "aching  all  over  from  the  grip."  The  doctor  agreed  that 
it  was  quite  possible  that  such  a  fall  might  cause  a  nervous 
state  or  inspire  an  honest  belief  in  injury.  In  his  opinion  this 
employee  was  as  able  to  work  within  two  weeks  after  the  acci- 
dent as  he  is  now. 
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Charles  R.  Ross,  adjuster  for  the  insurance  company,  testi- 
fied that  he  saw  Diaz  at  his  home  on  April  4,  who  said  he  was 
still  sick.  Dr.  Dillon,  at  Mr.  Ross'  request,  examined  the  em- 
ployee that  day,  as  stated  above,  and  found  nothing  the  matter 
with  him.  He  saw  him  afterward  on  April  16  and  May  14  at 
the  man's  home,  and  each  time  advised  him  to  go  back  to  work, 
telling  him  that  "there  would  not  be  a  cent  in  it  for  him,"  and 
that  he  "had  better  go  back  to  work."  Diaz  said  he  would  not 
be  able  to  work  all  summer,  and  he  would  go  back  when  he 
was  well.  It  was  difficult  to  talk  with  him,  as  Mr.  Ross  talked 
in  Spanish  and  Diaz  partly  in  English  and  partly  in  Portuguese, 
which  Mr.  Ross  understood  a  little. 

On  May  21  the  employee  was  examined  by  Dr.  Philip  Kilroy 
of  Springfield,  at  the  request  of  the  Industrial  Accident  Board, 
and  he  reported  as  follows:  — 

Undoubtedly  at  some  time  in  the  drop,  Mr.  Diaz  must  have  had  an 
experience  neither  gentle  physically  nor  soothing  mentally.  But*  he  had 
no  bones  broken,  and  no  serious  anatomic  injury.  He  was  bruised  and 
bumped  with  resulting  local  swelling  which,  however,  disappeared  in  a 
day  or  two. 

As  to  his  present  condition.  Malingering  is  a  word  as  easy  as  it  is 
harsh  to  use;  that  the  man  was  hiurt  in  the  sense  that  he  suffered  pain 
18  beyond  question;  such  a  sunple  performance  as  falling  down  stairs  or 
falling  off  a  step  ladder  may,  from  nothing  but  contusions,  give  pain 
sufficient  to  incapacitate  a  person  for  a  day  or  more;  this  I  can  personally 
testify  to.  On  the  other  hand,  that  he  took,  and  xmtil  to-day  has  taken, 
his  pains  too  seriously  is  also  beyond  question,  but  such  a  misinterpreta- 
tion is  a  very  natural  consequence  of  his  unpleasant  experience,  and  so 
I  think  he  is  not  malingering.  He  needed  not  a  blunt  assurance  that 
there  was  nothing  the  matter  with  him,  but  a  sympathetic  explanation 
of  how  he  was  keeping  up  his  pain  by  thinking  too  much  about  it;  the 
former  course  made  him  suspicious  of  being  imposed  upon,  especially  be- 
cause of  his  limited  knowledge  of  the  EngLish  language;  the  latter  course 
I  have  meted  out  to  him  this  afternoon,  and  he  left  here  much  relieved, 
agreeing  to  forget  it  and  to  go  to  work  as  soon  as  he  can  get  it  —  work. 

It's  now  ten  weeks  since  his  accident.  I  believe  that  with  tactful  and 
patient  handling  he  could  have  been  put  in  a  state  of  mind  as  well  as 
body  that  would  have  permitted  him  to  go  to  work  in  a  couple  of  weeks 
after  the  accident,  and  yet  I  don't  believe  that  his  ten  weeks'  idleness 
have  been  due,  in  any  sense,  to  dishonesty  or  laziness  or  a  hope  of 
gain. 
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The  committee  of  arbitration  therefore  finds,  on  the  evi- 
dence submitted  and  on  the  report  of  Dr.  Kilroy,  that  William 
Diaz  was  employed  by  the  Fred  T.  Ley  company  at  an  average 
weekly  wage  of  $15.40;  that  his  injury  arose  out  of  and  in  the 
course  of  his  employment;  that  he  was  incapacitated  as  a  result 
of  this  injury  for  a  period  of  ten  weeks  and  three  days  from 
March  10,  1913,  the  date  of  the  injury,  and  is  entitled  to  com- 
pensation from  March  24,  the  fifteenth  day  after  the  injury,  to 
May  22,  at  the  rate  of  $7.70  per  week,  being  half  his  average 
weekly  wages,  amounting  to  $80.30. 

James  B.  Carroll. 

LiAFATETTE  BXTRT. 

Dissenting  Opinion, 

I  find  that  Diaz  was  able  to  return  to  work  within  two  weeks 
from  the  date  of  the  accident,  and  that  he  is  not  entitled  to 
compensation. 

Harry  R.  Elder. 

Findings   and  Decision  of  the   Industrial   Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  insurer,  the  employee  not  being  repre- 
sented, at  the  Hearing  Room  of  the  Industrial  Accident  Board, 
Pemberton  Building,  Boston,  Mass.,  Wednesday,  Sept.  10,  1913, 
at  11.15  A.M.,  and  affirms  and  adopts  the  findings  of  the  com- 
mittee of  arbitration. 

The  Board  further  finds  upon  the  evidence,  and  the  report  of 
the  duly  qualified  impartial  physician.  Dr.  Philip  Eilroy  of 
Springfield,  that  the  employee,  the  said  William  Diaz,  was 
incapacitated  for  work  from  March  10,  1913,  the  date  of  the 
injury,  to  May  22,  1913,  in  consequence  of  the  injuries  and  re- 
sulting nervous  shock  and  disturbance  following  a  sudden  drop 
of  five  stories  in  a  freight  elevator  while  carrying  a  hod  of 
bricks. 

The  Board  further  finds,  correcting  the  report  of  the  com- 
mittee of  arbitration,  that  the  said  employee  was  entitled  to 
medical  and  hospital  services  during  the  first  two  weeks  after 
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the  injury,  to  wit,  from  March  10,  1913,  to  March  23,  1913, 
both  dates  inclusive,  and  to  compensation  from  March  24, 
1913,  to  May  21,  1913,  both  dates  inclusive,  a  period  of  eight 
and  three-sevenths  weeks,  at  $7.70  a  week,  that  is,  to  the  pay- 
ment of  $64.90  in  full  for  all  incapacity  for  work  resulting  from 
the  injury  sustained  by  him  on  March  10,  1913. 

Jakes  B.  Carroll.  ' 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Edw.  F.  McSweeney. 
Dudley  M.  Holman. 


Decree  of  Supreme  Judicial  Court  on  Appeal. 

De  Courcey,  J.  The  employee  was  standing  in  a  freight 
elevator,  and  carrying  a  hod  of  bricks  on  his  shoulder,  when  the 
elevator  suddenly  dropped  a  distance  of  five  stories.  He  was 
much  bruised  in  his  chest,  back  and  side,  and  was  taken  to 
the  hospital  for  treatment.  The  Industrial  Accident  Board, 
after  hearing,  affirmed  and  adopted  the  findings  of  the  com- 
mittee of  arbitration,  and  foimd  that  the  employee  was  incapac- 
itated for  work  from  March  10,  1913,  the  date  of  the  accident, 
to  May  22,  1913,  in  consequence  of  his  physical  injuries  and 
the  nervous  shock  and  disturbance;  that  he  was  entitled  to 
hospital  and  medical  services  during  the  first  two  weeks  after 
the  accident,  and  to  compensation  from  March  24,  1913,  to 
May  21,  1913,  both  dates  inclusive,  or  $64.90  in  full  for  all 
incapacity  for  work  resulting  from  the  injury  sustained  by  him. 
The  Superior  Court  rendered  a  decree  in  accordance  with  said 
decision,  and  the  case  is  heard  on  the  appeal  of  the  insurance 
company  from  that  decree. 

The  Workmen's  Compensation  Act  expressly  provides  that 
such  decree  of  the  Superior  Court  ''shall  have  the  same  effect 
...  as  though  rendered  in  a  suit  duly  heard  and  determined 
by  said  court,  except  that  there  shall  be  no  appeal  therefrom 
upon  questions  of  fact.  .  .  •"  (St.  1911,  chapter  751,  Part 
III.,  §  11,  as  amended  by  St.  1912,  c.  571,  §  14.)  No  ruling 
of  law  made  or  adopted  by  the  Industrial  Accident  Board  is 
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before  us  for  review.  The  contention  of  the  insurance  company 
is  that  the  employee  did  not  suffer  any  injury  which  would 
incapacitate  him  beyond  the  first  two  weeks.  But  the  finding 
of  the  Industrial  Accident  Board  on  that  question  of  fact  has 
the  weight  and  effect  of  the  verdict  of  a  jury.  Clearly,  we 
cannot  say  that  the  facts  stated  in  the  report  do  not  warrant 
the  finding  of  the  Board  as  to  the  extent  of  the  employee's  in- 
juries,  especially  in  view  of  the  report  of  the  duly  qualified 
impartial  physician  that  in  his  opinion  the  injured  employee 
was  not  malingering,  and  that  ten  weeks'  idleness  was  not  due 
to  dishonesty  or  laziness  or  a  hope  of  gain.  (See  Pigeon's  Case, 
Oct.  22,  1913.) 

Decree  affirmed. 


Case  No.  296. 

Odile  Tremblat,  Employee. 
Woodbury  Shoe  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Employee  having  no  Physical  Incapacity  due  to  the 
Injury  not  entitled  to  Compensation  because  of 
Inabiuty  to  obtain  Work. 

The  employee  received  a  personal  injury  by  reason  of  a  fall  on  the  stairs  of  the 
factory  in  which  he  was  employed,  striking  on  his  back  and  being  incapacitated 
thereby  for  a  period  of  twenty-one  days.  Seven  days  of  this  incapacity  period 
occurred  at  intervals  subsequent  to  the  first  two  weeks  after  the  injury.  About 
four  months  after  the  injury  the  factory  shut  down  and  the  employee  was 
unable  to  obtain  any  employment  from  the  date  of  the  shut-down,  April  S, 
1913,  to  June  18,  1913,  when  he  fotmd  a  position  at  which  he  has  earned  a 
higher  average  weekly  wage  than  at  the  time  of  the  injury.  He  claimed  compen- 
sation for  the  period  during  which  he  was  unable  to  obtain  emplosrment.  The 
evidence  showed  that  he  had  suffered  prior  to  the  injury  from  the  after  effects 
of  a  disease  of  childhood,  and  the  impartial  physician  reported  that  he  had 
wholly  recovered  from  the  effects  of  the  injury. 

Held,  that  an  employee  having  no  physical  incapacity  due  to  the  injuiy  is  not  en- 
titled to  compensation  because  of  inability  to  obtain  work. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  daim  of  Odile  Tremblay 
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V,  Travelers  Insurance  Company,  this  being  case  Xo.  296  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney,  chairman,  representing  the  Industrial  Accident 
Board;  A.  C.  Cummings,  Esq.,  of  South  Hamilton,  Mass.,  rep- 
resenting the  employee;  and  Charles  D.  C.  Moore,  Esq.,  of 
38  Exchange  Street,  Lynn,  Mass.,  representing  the  insurer, 
heard  the  parties  and  their  witnesses  at  the  Aldermanic  Cham- 
ber, City  Hall,  Beverly,  Mass.,  on  Tuesday,  July  1,  1913,  at 
2.30  P.M. 

Odile  Tremblay  is  thirty-nine  years  old,  and  resides  in  South 
Hamilton,  Mass.;  his  average  weekly  wage  is  $13.  He  is  a 
stock  fitter  in  the  sole  department  of  the  Woodbury  Shoe  Com- 
pany, Beverly,  Mass.,  which  is  insured  by  the  Travelers  In- 
surance Company. 

On  Friday,  Dec.  20,  1912,  at  8.30  a.m.,  while  walking  down 
stairs  during  the  course  of  his  employ  nent,  Tremblay  slipped 
and  fell,  striking  on  his  back.  Dr.  Stickney  of  Beverly  was 
called,  and  Tremblay  was  taken  to  his  home,  where  he  re- 
mained for  fifteen  days.  He  then  returned  to  work  at  the 
Woodbury  factory,  and  he  alleged  that  because  of  his  injiury  he 
was  able  to  continue  at  work  for  only  three  days;  after  this 
he  worked  intermittently  until  April  8,  when  he  ceased  work 
for  the  Woodbury  Company. 

From  the  evidence  submitted  to  the  arbitrators  it  appears 
that  Tremblay  was  lame  and  had  a  wobbly  gait,  due  to  the 
after  effects  of  some  disease  of  his  childhood,  probably  in- 
fantile paralysis. 

James  Gagan,  foreman  of  the  room  in  which  Tremblay 
worked,  testified  that  Tremblay's  employment  with  the  Wood- 
bury Shoe  Company  terminated  on  April  8  because  of  lack  of 
work,  and  not  for  any  reason  of  disability  or  inability  properly 
to  do  his  work. 

From  April  8  to  June  18  Tremblay  did  not  work.  Since 
June  18  he  has  been  employed,  getting  more  wages  than  at  the 
time  of  the  injury  on  December  20. 

The  question  at  issue  is  whether  Tremblay's  unemployment 
from  April  8  to  June  18  was  because  of  disability  resulting  from 
the  injury  on  December  20. 
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Dr.  John  G.  Cochrane  of  Hamilton,  Mass.,  examined  Trem- 
blay  on  May  26  for  the  Travelers  Insurance  Company,  and 
could  not  find  any  physical  signs  that  he  was  suffering  at  that 
time  from  the  injury  on  December  20. 

Dr.  Thomas  Edttredge  of  Salem  was  mutually  agreed  upon 
as  an  impartial  physician,  and  was  accepted  by  the  arbitrators 
as  such,  and  on  July  19  Tremblay  presented  himself  for  exam- 
ination to  Dr.  Kittredge,  whose  report  follows:  — 

I  have  to-day  examined,  at  my  office,  Odile  Tremblay,  as  requested  by 
you  in  letter  of  July  8,  1913.  History  of  accident:  slipped  down  in  a 
sitting  posture,  three  stairs,  onto  a  concrete  floor  at  Woodbury  Shoe 
Company  shop,  on  Dec.  20,  1912;  picked  up  and  laid  on  pile  of  leather, 
not  imconscious;  lay  one-half  hour,  then  walked  with  assistance  of  two 
men  to  a  hack  and  was  carried  home;  went  to  bed  and  was  attended  by 
Dr.  Stickney  for  one  week;  went  to  work  at  end  of  fifteen  days,  worked 
two  days  and  was  at  home  rest  of  week;  worked  two  days  the  next  week; 
worked  irregularly  for  next  several  weeks;  went  to  work  finally  on  June 
18, 1913,  and  has  worked  ever  since  in  a  stock  room.  He  states  to  me  that 
he  has  recovered  from  his  fall,  except  that  he  still  has  pain  in  both  sides 
over  hips,  which  is  increased  by  stooping  and  by  turning  in  bed.  He 
states  that  he  can  walk  as  well  as  before  his  fall.  Present  condition: 
has  normal  pulse,  tongue  clear,  appetite  good,  temperature  normal; 
bowels  move  every  day  and  kidneys  act  well;  sleeps  fairly  well  but  has 
difficulty  in  turning  in  bed;  pupils  equal  and  respond  equally  to  light; 
tongue  is  protruded  in  a  straight  line;  has  no  headache  or  other  discom- 
fort except  pain  in  sides,  spoken  of  above.  He  has  a  peculiar  gait,  having 
incomplete  control  of  his  legs,  which  has  existed  a  good  many  years.  My 
opinion  is  that  he  has  wholly  recovered  from  his  fall.  I  can  find  nothing 
to  accoimt  for  the  pain  in  his  sides  and  cannot  see  the  connection  between 
this  and  his  fall.  It  seems  to  me  that  this  pain  nmy  be  related  to  his  con- 
dition of  partial  paralysis  of  the  limbs  rather  than  to  his  fall. 

The  arbitrators  find  that  as  the  result  of  an  injury  sus- 
tained in  the  course  of  his  employment,  on  Dec.  20,  1912,  Odile 
Tremblay  is  entitled  to  reasonable  hospital  and  medical  serv- 
ices for  the  two  weeks  following  the  injury  and  to  disability 
compensation  for  all  the  time  lost  from  December  20  to  April  8, 
which  the  time  cards  of  the  Woodbury  Shoe  Company  show  is 
a  total  of  twenty-one  days,  including  the  fifteen  days  lost  time 
immediately  following  the  injury.  Tremblay  is  therefore  en- 
titled to  disability  compensation  for  seven  days  at  one-half  of 
his  average  weekly  wage  of  $13,  or  $6i50. 
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The  arbitrators  find  as  a  fact  that  Tremblay's  unempIoy« 
ment  after  April  8  was  due  to  lack  of  work  and  not  to  any 
disability  resulting  from  the  injury  on  December  20,  and  that 
all  disability  from  the  injury  on  December  20  had  ceased  before 
April  8,  1913,  and  he  is  entitled  to  no  compensation  for  this 
injury  after  that  date. 

Edw.  F.  McSweeney. 

Charles  D.  C.  Moore. 


CAsm  No.  300. 

Sarah  Ganley,  Widow  of  Thomas  Ganley,  Employee. 

AlCERICAN  AORICULTTJRAL  ChEMICAL  WoRKS  (BrADLEY  FER- 
TILIZER Company),  Employer. 

Employers'  Liability  Assxtrance  Corporation,  Ltd.,  In-- 
surer. 

Widow  of  Employee  who  was  fatally  injured  after  hav- 
ing MADE  AN  UnSTTCCESSFUL  APPLICATION  FOR  WORK  NOT 
ENTITLED  TO  COMPENSATION. 

The  evidence  showed  that  the  employee,  a  longshoreman,  had  finished  his  work  for 
the  subeoriber  at  7  o'clock  on  the  night  before  the  fatal  injury  occurred.  He 
made  an  unsuccessful  application  for  work  the  next  day,  and  while  crossing 
the  railroad  tracks  was  killed  by  a  passing  train. 

HM,  that  this  was  not  an  injury  arising  out  of  and  in  the  course  of  the  employment 
and  that  the  widow  was  not  entitled  to  compensation. 

Report  of  Committee  of  Arbitraiion. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Sarah  Ganley,  widow 
of  Thomas  Ganley,  v.  Employers'  Liability  Assurance  Corpora- 
tion, Ltd.,  this  being  case  No.  300  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney,  chairman,  representing  the  Industrial  Accident 
Board;  James  R.  Flanagan,  Esq.,  17  Milk  Street,  Boston, 
Mass.,  representing  the  widow  of  the  deceased  employee;  and 
John  G.  Brackett,  Esq.,  89  State  Street,  Boston,  Mass.,  rep- 
resenting the  insurer,  heard  the  parties  and  their  witnesses  in 
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the  Hearing  Room  of  the  Industrial  Accident  Board,  Pember- 
ton  Building,  Boston,  Mass.,  on  Tuesday,  July  1,  1913,  at  10 
A.M.,  and  on  Friday,  July  18,  1913,  at  10  a.m. 

Thomas  Ganley,  a  longshoreman,  while  riding  on  a  freight 
car  in  Charlestown,  on  March  21,  1913,  fell  between  two  cars. 
One  of  his  legs  was  severed,  and  he  was  sent  to  the  Relief  Hos- 
pital, dying  the  same  afternoon  as  a  result  of  this  accident. 

Ganley  had  been  working  for  the  American  Agricidtural 
Chemical  Company  (The  Bradley  Fertilizer  Works),  office  at 
92  State  Street,  Boston,  Mass.,  the  day  before  the  accident. 

The  claim  was  made  by  Ganley's  widow  that  he  was  injured 
while  in  the  course  of  his  employment.  The  insurer  denied  this 
claim,  and  said  that  his  employment  with  the  American  Agri- 
cultural Chemical  Works  had  terminated  at  7  p.m.  the  day 
before  the  injury,  and  that  therefore  his  death  was  not  due 
to  and  did  not  arise  out  of  his  employment  as  a  longshoremaa 
for  the  American  Agricultural  Chemical  Works. 

The  only  evidence  offered  to  substantiate  the  claim  that  Gan- 
ley was  injured  whUe  in  the  course  of  his  employment  was  that 
given  by  his  wife,  —  that  she  put  up  his  lunch  for  him  when 
he  went  out  that  morning.  Because  of  this  she  supposed  that 
he  was  going  to  work.  Mr.  Bannard  Leaf,  the  foreman  for 
whom  Ganley  worked  on  March  19  to  20,  and  the  timekeeper 
on  the  job,  testified  that  the  job  on  which  Ganley  was  working 
had  been  concluded  at  7  o'clock  the  night  before.  Mr.  George 
F.  Jewett,  the  crossing-tender  of  the  Boston  and  Maine  Rail- 
road, who  witnessed  the  accident  to  Ganley,  testified  that  he 
knew  him  by  sight  and  had  seen  him  that  morning  about  9 
o'clock  standing  about  twenty  feet  from  him,  leaning  against 
an  electric  light  pole.  Ganley  remained  in  this  position  about 
an  hour,  and  then  started  east  from  the  crossing  in  the  direc- 
tion of  the  terminal  warehouses.  The  next  time  that  Mr. 
Jewett  saw  him  was  when  Ganley  was  on  the  ground  beside  the 
train,  with  his  leg  crushed  off,  and  he  remained  with  him  until 
he  was  taken  to  the  hospital. 

From  all  the  evidence  the  arbitrators  find  that  Ganley  was 
not,  as  a  matter  of  fact,  on  March  21  in  the  employment  of  the 
American  Agricidtural  Chemical  Works.  The  arbitrators  find 
that  Ganley  was  employed  by  the  American  Agricultural  Chem- 
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ical  Works  as  longshoreman  on  a  job  which  was  finished  on  the 
night  of  March  20,  1913,  at  7  o'clock.  On  the  morning  of 
March  21  Ganley's  wife  put  up  his  lunch,  and  he  went  out 
seeking  work;  he  applied  for  work  to  the  American  Agricultural 
Chemical  Company,  which  he  did  not  obtain;  and  at  the  time 
he  was  killed  he  was  not  employed  by  the  American  Agricultural 
Chemical  Company,  and  therefore  his  death  did  not  arise  out 
of  and  in  the  course  of  his  employment. 

Edw.  F.  McSweeney. 
James  R.  Flanagan. 
John  G.  Bilickett. 


Cabe  No.  314. 

Daniel  Donovan,  Employee. 
Joseph  McGreevey,  Employer. 
Royal  Indemnity  Company,  Insurer. 

Supreme  Judicial  Court  affirms  Right  of  Board  to 
draw  Inference  that  a  Personal  Injury  to  an  Em- 
ployee WHO  was  transported  Home  at  End  of  Day's 
Work  arose  out  of  and  in  the  Course  of  his  Em- 
ployment. Such  Transportation  Incidental  to  and 
therefore  a  Collateral  Part  of  the  Contract  of 
Employment. 

It  was  the  custom  of  the  employee,  with  the  knowledge  and  consent  of  his  employer, 
to  ride  to  and  from  work  in  a  wagon  furnished  by  his  employer,  the  wagon 
meeting  him  and  other  employees  on  the  street,  and  notification  of  the  absence 
of  any  of  the  employees  being  given  at  the  beginning  of  the  day's  work.  The 
wagon  was  at  the  service  of  any  of  the  employees  at  the  end  of  the  day  if 
they  cared  to  ride  back  to  the  barn.  The  employee  received  the  injury  which 
incapacitated  him  while  riding  home  at  the  end  of  the  day's  work. 

Hddt  that  the  employee  was  not  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board,  revising  the  decis'on  of  the  committee 
of  arbitration,  finds  that  the  transportation  of  the  employee  was  incidental  to 
and  therefore  a  collateral  part  of  the  contract  of  employment,  and  awards 
compensation. 

Appealed  to  Supreme  Judicial  Court.  « 

Deeinon,  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section'  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Daniel  Donovan 
V.  Royal  Indemnity  Company,  this  being  case  No.  314  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Christopher  D.  A. 
Hourin,  representing  the  employee,  and  Robert  W.  Hill,  rep- 
resenting the  insurer,  heard  the  parties  and  their  witnesses  at 
the  Hearing  Room  of  the  Industrial  Accident  Board  Tuesday, 
July  8,  1913,  at  11  a.m.,  and  Wednesday,  July  9,  1913,  at 
1.45  P.M. 

Daniel  Donovan,  the  plaintiff,  was  injured  Jan.  10,  1913, 
while  riding  home  on  a  wagon  belonging  to  Joseph  McGreevey, 
between  5  and  6  o'clock  in  the  evening.  His  nose  was  cut,  he 
received  wounds  on  both  knees,  and  his  right  hip  and  lower 
part  of  his  back  were  injured.  The  only  question  for  decision 
was  whether  or  not  the  injury  arose  out  of  and  in  the  course  of 
his  employment. 

Daniel  Donovan  testified  substantially  as  follows:  he  some- 
times went  to  work  at  7.30  and  sometimes  at  8  o'clock  in  the 
morning,  according  to  the  distance  of  the  place  of  employment. 
He  always  went  to  work  on  the  team  and  took  it  at  the  barn. 
On  the  10th  of  January  he  quit  just  a  little  before  5  o'clock  in 
the  evening.  The  teamster  only  took  care  of  the  horses  and 
the  men  had  to  look  after  the  tools.  Some  nights  the  helpers 
would  go  to  the  bam  and  put  away  the  tools;  other  nights 
would  leave  the  team  before  it  reached  the  barn.  He  was 
sitting  on  the  team  beside  the  driver  when  something  was 
pulled  from  under  him,  and  he  was  thrown  from  the  team.  He 
went  to  the  City  Hospital  and  was  there  four  days,  and  then 
was  taken  home  and  treated  by  Dr.  Connor  since.  He  would 
not  say  he  worked  an  eight-hour  day,  because  sometimes  it  was 
6.30  P.M.  before  he  got  home,  and  he  was  paid  $2  a  day  regard- 
less of  the  length.  If  any  of  the  tools  were  missing  the  heli)ers 
would  be  held  responsible;  that  is  the  reason  they  sometimes 
went  back  to  the  barn  in  the  evening  in  order  to  put  them 
away.    He  i^lwa^s  took  some  tools  home  with  him,  and  as  his 
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clothes  were  dirty,  being  engaged  in  cleaning  catch  basins,  the 
conductor  would  not  let  him  on  the  car,  so  he  would  have  to 
ride  on  the  team. 

Dr.  Allard,  Warren  Chambers,  Boston,  examined  Donovan, 
and  testified  substantially  as  follows:  the  employee  was  some- 
what prematurely  old.  He  had  always  been  well  excepting 
about  ten  years  ago,  when  he  injured  one  of  his  ankles.  The 
only  objective  evidence  of  the  injury  was  a  plaster  on  back  and 
hip  which  had  been  on  a  long  time  and  which  he  removed.  He 
did  not  doubt  that  the  injured  man's  back  was  slightly  lame. 
There  is  nothing  the  matter  with  his  nose  just  now.  He  has 
nursed  his  back  so  long  that  it  has  become  a  sort  of  mental 
fixation.  He  would  be  much  better  off  to  begin  light  work  at 
once.  How  soon  he  would  be  able  to  return  to  his  old  work 
woidd  depend  on  his  relinquishing  his  mental  impression.  If 
he  would  stop  stimulants  he  would  be  much  better  off,  as  it 
does  prolong  injuries. 

The  committee  of  arbitration  finds  on  the  evidence  that 
Daniel  Donovan,  at  the  time  he  was  injured,  was  riding  on  the 
wagon  belonging  to  his  employer;  that  his  day's  work  had 
ended  when  he  left  his  work  on  the  sewer;  and  that  he  was 
under  no  obligation  to  ride  on  the  wagon,  and  was  engaged  in 
no  business  connected  with  his  employment  or  the  trade  of  his 
employer.  His  time  was  his  own.  His  use  of  the  wagon  was 
merely  permissive,  his  employer  permitting  him  to  ride  or  not 
thereon,  as  the  employee  saw  fit.  While  in  the  majority  of 
instances  he  rode  in  the  wagon  from  the  barn  to  his  place  of 
work  in  the  morning,  in  returning  from  his  work  it  was  not  his 
uniform  practice  to  so  ride.  He  was  free  to  do  so  or  not  at  his 
election.  At  the  time  of  his  injury  he  was  under  no  duty  to 
his  employer.  The  committee  therefore  finds  that  the  injury 
did  not  arise  out  of  and  in  the  course  of  his  emplovment,  and 
that  he  is  not  entitled  to  compensation  under  the  Workmen's 
Compensation  Act.  (Davies  v.  Rhymney  Iron  Company 
(Limited),  16  T.  L.  R.  329;  Minton-Senhouse  Workmen's  Com- 
pensation Cases,  Vol.  2,  p.  22;  Dickinson  v.  West  End  Street 
Railway,  177  Mass.  365;  Gouch  v.  Citizen  Railway  Company, 

202  Mass.  252.)  ,  u    r^ 

James  B.  Carroll. 

Christopher  D.  A.  Hourin  dissents. 


164         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 


Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the^  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  Thursday,  Sept.  11,  1913,  at  2  p.m., 
and  Thursday,  Oct.  9,  1913,  at  10  a.m.,  and,  revising  the  report 
of  the  committee  of  arbitration,  finds  as  follows:  — 

The  Board  finds,  upon  all  the  evidence,  that  Daniel  Donovan, 
the  employee,  received  a  personal  injury  while  riding  home  on 
a  catch-basin  wagon  on  the  afternoon  of  Saturday,  Jan.  10, 
1913,  his  transportation  on  said  wagon  being  incidental  to  his 
employment  and  therefore  arising  out  of  and  in  the  course  of 
said  employment. 

The  said  employee  had  been  engaged  in  cleaning  out  catch 
basins  in  and  about  Quincy  Street,  Dorchester,  and  it  had  been 
the  employee's  custom,  in  common  with  other  employees,  with 
the  knowledge  and  consent  of  his  employer,  to  ride  to  and 
from  the  vicinity  of  the  catch  basins  in  a  wagon  furnished  by 
said  employer,  the  wagon  meeting  the  employees  on  the  street 
and  the  employer  being  notified  if  any  employee  failed  to  report 
for  work  at  the  beginning  of  the  day.  The  wagon  was  at  the 
service  of  the  employees  at  the  close  of  the  day's  work,  and 
they  might  ride  back  to  the  barn  in  it  if  they  wished.  At  the 
time  of  the  injury  the  employee,  the  said  Donovan,  lived  at 
1519  Tremont  Street,  Roxbury,  at  least  two  miles  from  Quincy 
Street,  Dorchester,  where  the  catch  basin  was  located,  and  it 
was  in  evidence  that  he  wore  long  rubber  boots,  which  were 
furnished  by  his  employer  and,  on  account  of  the  objectionable 
condition  of  his  clothing  after  a  day  in  the  catch  basin,  he  was 
not  a  welcome  passenger  on  the  street  cars,  so  that  he  must 
ride  on  the  catch-basin  wagon  or  walk  home. 

The  medical  evidence  shows  that  the  employee  will  be  totally 
incapacitated,  on  account  of  his  injury,  until  Dec.  9,  1913,  at 
which  time  all  incapacity  for  work,  due  to  the  injury,  will  cease, 
and  the  Board  so  finds. 

The  Board  further  finds  that  the  average  weekly  wages  of  the 
employee  were  $12,  and  that  he  is  entitled  to  the  sum  of  $25 
for  medical  services  furnished  during  the  first  two  weeks  after 
the  injury,  and  to  compensation  on  account  of  total  incapacity 
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for  work  from  Jan.  25,  1913,  to  Dec.  8,  1913,  inclusive,  a 
period  of  forty-five  and  three-sevenths  weeks,  at  $6  a  week; 
that  is,  to  the  payment  of  $272.57,  making  a  total  payment 
due  the  employee  in  all  of  S297.57. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

Sheldon,  J.  The  contest  here  is  between  Donovan,  an  em« 
ployee  of  one  McGreevey,  and  an  insurance  company  which  had 
insured  McGreevey  under  the  provisions  of  St.  1911,  chapter 
751,  Part  V.,  section  3,  as  amended  by  St.  1912,  chapter  571, 
section  17.  The  point  in  dispute  is  whether  Donovan's  injury 
arose  out  of  and  in  the  course  of  his  employment,  within  the 
meaning  of  Part  II.,  section  1  of  the  act  of  1911  above  cited. 
(See  McNichol's  Case,  215  Mass.  497.)  This  must  be  decided 
upon  the  facts  found  by  the  Industrial  Accident  Board  in  its 
review  of  the  report  of  the  arbitration  committee.  (St.  1911, 
c.  751,  Part  IV.,  §  5,  e^  aeq.,  as  amended  by  St.  1912,  c.  571, 
§  8,  e(  seq.) 

Donovan  was  employed  by  McGreevey  in  cleaning  out  catch 
basins  at  a  place  about  2  miles  from  his  home.  It  had  been 
and  was  his  custom,  in  common  with  other  employees  and 
with  the  knowledge  and  consent  of  his  employer,  to  ride  to  and 
from  the  vicinity  of  the  catch  basins  in  a  wagon  furnished  by 
his  employer,  the  wagon  meeting  the  employees  on  the  street, 
and  the  employer  being  notified  if  any  of  the  employees  failed 
to  report  for  work  at  the  beginning  of  the  day.  The  wagon 
was  at  the  service  of  the  employees  at  the  end  of  the  day,  and 
they  might  ride  in  it  back  to  the  employer's  bam  .if  they  wished. 
Donovan  was  injured  while  so  riding  in  this  wagon  at  the  end 
of  his  day's  work,  and  the  Board  has  found  that  his  transporta- 
tion on  the  wagon  was  'incidental  to  his  employment,"  and 
"therefore"  arose  "out  pf  and  in  the  course  of  said  employ- 
ment."   The  language  of  this  last  finding  is  a  little  obscure; 
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but  we  treat  it  as  both  counsel  and  also  the  Superior  Court 
have  treated  it,  as  being  an  inference  that  Donovan's  injury 
arose  out  of  and  in  the  course  of  his  employn^nt,  drawn  from 
the  other  facts  stated,  including  the  fact  that  the  transportation 
was  ''incidental  to  his  employment."  The  question  to  be  de- 
cided is,  therefore,  whether  this  inference  can  be  drawn  from 
those  facts;  for  the  facts  themselves  cannot  be  inquired  into. 
(St.  1912,  c.  571,  §  14.) 

There  have  been  several  decisions  in  England  as  to  when  and 
how  far  an  employee  can  be  said  to  have  been  in  the  employ 
of  his  master  while  traveling  to  and  from  his  work  in  a  vehicle 
or  means  of  conveyance  provided  by  the  latter,  and  how  far 
injuries  received  in  such  a  conveyance  can  be  said  to  have 
arisen  out  of  and  in  the  course  of  the  employment.  Many  of 
these  decisions  have  been  cited  and  discussed  by  Professor 
Bohlen,  in  25  Harvard  Law  Review,  401,  et  seq.  From  his 
discussion  and  the  cases  referred  to  by  him,  and  from  the  later 
decisions  of  the  English  courts,  the  rule  has  been  established 
as  we  consider  in  accordance  with  sound  reason,  that  the  em- 
ployer's liability  in  such  cases  depends  upon  whether  the  con- 
veyance has  been  provided  by  him,  after  the  real  beginning  of 
the  employment,  in  compliance  with  one  of  the  implied  or 
express  terms  of  the  contract  of  employment,  for  the  mere 
use  of  the  employees,  and  is  one  which  the  employees  are  re- 
quired, or  as  a  matter  of  right  are  permitted,  to  use  by  virtue 
of  that  contract.  (See  Davies  v.  Rhymney  Iron  Co.,  16  Times 
Law  Rep.  329;    Holmes  «.   Great  Northern  Railway   (1900), 

2  Q.  B.  409;  Whitbread  v.  Arnold,  99  L.  T.  105;  Cremine  t. 
Gest,  Keen  &  Nettlefolds  (1908),  1  K.  B.  469;  Gane  «.  Norton 
Hill  Colliery  Co.  (1909),  2  K.  B.  439;  Hoskins  «.  J.  Lancaster, 

3  Butterworth,  Workmen's  Compensation  Cases,  476;  Parker 
r.  Pout,  105  L.  T.  493;  Walters  v.  Staveley  Coal  &  Iron  Co., 
105  L.  T.  119,  and  4  Butterworth,  Workmen's  Compensation 
Cases,  89  and -303;  Greene  t.  Shaw  (1912),  2  Ir.  430,  and  5 
Butterworth,  Workmen's  Compensation  Cases,  530;  Mole  «. 
Wadworth,  6  Butterworth,  Workmen's  Compensation  Cases, 
128;  Edwards  «.  Wingham  Agricultural  Implements  Co.  (1913), 
3  K.  B.  596,  and  5  Butterworth,  Workmen's  Compensation 
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Cases,  511;    Walton  v,  Tredegar  Iron  &  Coal  Co.,  6  Butter- 
worth,  Workmen's  Compensation  Cases,  592.) 

The  finding  of  the  Industrial  Accident  Board  that  Donovan's 
transportation  was  ''incidental  to  his  employment"  fairly 
means,  in  the  connection  in  which  it  was  used,  that  it  was  one 
of  the  incidents  of  his  employment;  that  it  was  an  accessory, 
collateral  or  subsidiary  part  of  his  contract  of  employment; 
something  added  to  the  principal  part  of  that  contract  as  a 
minor,  but  none  the  less  a  real  feature  or  detail  of  the  contract. 
Whatever  has  been  uniformly  done  in  the  execution  of  such 
a  contract  by  both  of  the  parties  to  it  well  may  be  regarded 
as  having  been  adopted  by  them  as  one  of  its  terms.  Espe- 
cially is  this  so  where  none  of  the  provisions  of  the  contract 
have  been  shown  by  either  party,  but  everything  is  left  to  be 
inferred  from  their  conduct.  That  was  the  reasoning  of  this 
court  in  such  cases  as  Gilshannon  v.  Stony  Brook  Railroad, 
10  Cush.  228,  231;  McGuirk  v.  Shattuck,  160  Mass.  45,  47; 
Boyle  V.  Columbian  Fire  Proofing  Co.,  182  Mass.  93,  98; 
Eildu£F  V.  Boston  Elevated  Railway,  195  Mass.  305,  307;  and 
Feneff  v.  Boston  &  Maine  Raiboad,  196  Mass.  595,  597. 

Accordingly,  we  are  of  opinion  that  the  Industrial  Accident 
Board  had  the  right  to  draw  the  inference  that  Donovan's 
injury  arose  out  of  and  in  consequence  of  his  employment. 

Under  our  own  decisions,  Donovan  at  the  time  of  his  injury 
was  in  the  employ  of  McGreevey,  and  was  a  fellow  servant 
with  the  driver  of  the  wagon.  (O'Brien  v.  Boston  &  Albany 
Railroad,  138  Mass.  387.  See  also  the  cases  last  above  cited.) 
It  is  not  easy  to  suppose  that  the  Legislature  intended  that 
one  who  was  under  the  disabilities  of  a  servant  should  be  ex- 
cluded arbitrarily  from  the  benefits  which  it  undertook  to  give 
to  all  employees.  The  provisions  of  the  act  are  to  be  construed 
broadly  rather  than  narrowly.  (Coakley's  Case,  216  Mass. 
71,  73.) 

The  decree  of  the  Superior  Court  must  be  affirmed;  and  it  is 

So  ordered. 
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Case  No.  316. 

Mike  Kesler  (real  name  Nicola  D.  Zubenco),  Employee. 
Fore  River  Shipbuilding  Company,  Employer. 
Massachusetts    Employees    Insurance    Association,    In- 
surer. 

Incapacity  for  Work  due  to  Injury  to  Leg  weakened 
BY  Previous  Injury.    Compensation  awarded. 

The  employee  fell  and  broke  his  leg  while  performing  his  usual  work,  and  it  became 
necessary  to  amputate  it.  The  insurer  refused  to  pay  compensation  on  the 
ground  that  the  leg  was  in  such  a  weakened  condition,  due  to  a  previous  oper- 
ation, that  any  slight  jar  would  cause  a  fracture.  The  medical  evidence 
showed  that  the  fracture  was  due  to  a  fall  arising  out  of  and  in  the  course  of 
the  employment,  and  that  the  injured  leg  was  "possibly  weaker"  than  the 
other  leg  prior  to  the  injury. 

Heldt  that  the  employee  was  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mike  Kesler  (real 
name  Nicola  D.  Zubenco)  v.  Massachusetts  Employees  In- 
surance Association,  this  being  case  No.  316  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney,  chairman,  representing  the  Industrial  Accident  Board, 
James  T.  Cassidy,  Esq.,  Pemberton  Building,  Boston,  Mass., 
representing  the  employee,  and  Arthur  L.  Pattee,  Esq.,  of  6 
Beacon  Street,  Boston,  Mass.,  representing  the  insurer,  heard 
the  parties  and  their  witnesses  in  the  Hearing  Room  of  the 
Industrial  Accident  Board,  201  Pemberton  Building,  Boston, 
Mass.,  on  Thursday,  July  17,  1913,  at  10  a.m. 

Mike  Kesler  (his  real  name  being  Nicola  D.  Zubenco),  em- 
ployed by  the  Fore  River  Shipbuilding  Company,  Quincy, 
Mass.  (who  are  insured  in  the  Massachusetts  Employees  In- 
surance Association),  as  a  reamer  in  the  iron-workers'  depart- 
ment, at  an  average  weekly  wage  of  $10.33,  at  3  o'clock  on 
Thursday,  Jan.  2,  1913,  during  working  hours,  tripped  over  an 
air  or  steam  hose  on  the  deck  of  a  vessel  on  which  he  was 
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working,  and  broke  his  leg;  some  months  subsequently  the  leg 
was  amputated.  The  insurance  company  admit  the  facts  as  to 
the  emplo^inent  and  that  Zubenco's  leg  was  broken  at  the  time 
stated,  but  claim  that,  due  to  a  former  injyry  to  Zubenco's 
leg,  which  had  been  operated  on  some  ten  years  ago,  this  leg 
was  in  such  a  condition  that  with  any  slight  jar  Zubenco  would 
have  suffered  a  fracture,  and  that  the  breaking  down  qf  the  old 
injury,  due  to  the  prior  disease,  was  only  a  matter  of  time,  and 
consequently  this  injury  did  not  arise  out  of  Zubenco's  employ- 
ment. 

After  listening  to  the  testimony  of  Dr.  William  H.  Blanchard, 
the  physician  employed  by  the  Fore  River  Shipbuilding  Com- 
pany, in  charge  of  the  hospital  at  the  plant,  and  Dr.  Daniel  A. 
Bruce,  visiting  surgeon  at  the  Quincy  Hospital,  the  arbitrators 
find  that  while  it  is  true,  as  alleged  by  the  insurer,  that  Zubenco 
had  suffered  from  an  injury  to  the  bone  of  the  leg  at  some 
former  period,  and  that  this  bone  was  possibly  weaker  at  this 
point  than  the  similar  bone  in  the  other  leg,  the  breaking  of 
this  leg  was  due  to  a  fall  sustained  by  Zubenco  while  at  his  em- 
plo>inent.  The  arbitrators  find  as  a  fact  that  the  injury  to 
Zubenco,  which  resulted  in  the  amputation  of  his  leg,  was  due 
to  an  injury  arising  out  of  and  in  the  course  of  bis  employment, 
and  he  is  therefore  entitled,  under  paragraph  {b)  of  section  11, 
of  Part  II.,  for  the  loss  by  severance  of  his  right  foot  above  the 
ankle,  to  additional  payment  of  one-half  of  his  weekly  wages,  or 
$5.17  per  week,  for  a  period  of  fifty  weeks  from  the  date  of  the 
injury,  amounting  to  $258.50. 

The  arbitrators  find  that  as  a  result  of  this  injury  Zubenco 
has  been  incapacitated  for  doing  any  labor  since  Jan.  2,  1913, 
the  date  of  the  injury,  and  in  addition  to  reasonable  hospital 
and  medical  services  for  the  first  two  weeks  after  the  injury 
he  is  entitled  to  one-half  of  his  average  weekly  wages,  or  $5.17 
per  week,  from  the  fifteenth  day  after  the  accident  for  an  in- 
determinate .period. 

Edw.  F.  McSweeney. 

James  T.  Cassidy. 

A.  L.  Pattee. 
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Cabb  No.  317. 

Edwin  H.  Johnson,  Employee. 

Norton  Company,  Employer. 

Casualty  Company  of  America,  Insurer. 

Employee   not   entitled   to   Compensation   for  Typhoid 
Fever  which  has  no  Causal  Relation  with  the  Injury. 

The  employee  received  a  personal  injury  by  reason  of  the  spraining  of  his  left  wrist 
and  the  dislocation  of  the  middle  finger  of  his  left  hand.  Twelve  dajrs  later 
he  was  taken  to  a  hospital,  suffering  from  typhoid  fever.  He  claimed  compen- 
sation for  the  period  during  which  typhoid  fever  incapacitated  him. 

HM,  that  there  was  no  causal  relation  between  the  injury  and  the  disease. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed,  under  the  provisions  of 
section  7,  Part  IIL,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Edwin  H. 
Johnson  v.  Casualty  Company  of  America,  this  being  case 
No.  317  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
chairman,  Fred  W.  Cronin  for  the  employee,  and  John  C. 
Mahoney  for  the  insurer,  heard  the  parties  and  their  witnesses 
at  City  Hall,  Worcester,  Mass.,  Monday,  July  28,  1913,  at 

10    A.M. 

The  employee  was  represented  by  Victor  E.  Runo,  Esq., 
and  the  insurance  company  by  Frank  F.  Dresser,  Esq. 

Edwin  H.  Johnson  of  Holden,  Mass.,  employed  by  the 
Norton  Company  of  Worcester,  Mass.,  while  putting  up  a 
spout  for  rolls,  was  injured  on  Aug.  5,  1912,  by  being  thrown 
to  the  floor,  falling  on  his  hands  and  spraining  his  left  wrist 
and  dislocating  the  middle  finger  of  the  left  hand. 

It  was  not  questioned  that  the  employee  was  injured  sub- 
stantially as  stated  by  him,  and  it  was  agreed  tha^  his  average 
weekly  wages  were  $15.  About  two  weeks  after  the  injury  he 
was  taken  to  the  hospital,  where  he  was  found  to  be  afflicted 
with  typhoid  fever.  He  remained  in  the  hospital  up  to  Oct. 
17,  1912.  He  returned  to  work  December  23.  It  was  the 
contention  of  the  insurance  company  that  within  two  weeks 
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after  the  injury  the  disability  caused  by  the  injuiry  had  been 
removed,  and  he  was  then  able  to  go  to  work,  and  that  his 
incapacity  resulted  entirely  from  the  typhoid  fever. 

The  employee  testified  in  substance  as  follows:  that  on  the 
5th  of  August  he  was  injured,  and  as  a  result  of  his  injiuy 
his  hand  was  put  in  splints  and  remained  in  splints  until  he 
went  to  the  hospital  on  the  17th  of  August;  that  during  his 
time  in  the  hospital  he  suffered  because  of  the  trouble  with 
his  finger  and  wrist;  and  that  for  some  time  after  he  was 
discharged  from  the  hospital  he  continued  to  suffer  on  account 
of  it. 

Dr.  W.  I.  Clark,  surgeon  for  the  Norton  Company,  testified 
in  substance  as  follows,  after  reading  the  record  of  the  Worces- 
ter City  Hospital,  which  shows  that  Johnson  was  suffering 
from  typhoid  fever,  lobar  pneumonia  and  rheumatic  fever: 
that  the  middle  finger  of  his  left  hand  was  dislocated  at  the 
second  joint;  that  the  finger  was  slightly  swollen,  but  in  good 
condition;  that  there  was  no  evidence  of  fracture  of  bones 
about  the  wrist;  that  he  was  suffering  a  good  deal  of  pain  at 
the  time;  and  that  he  continued  to  dress  the  hand  up  to 
August  10^  when  he  last  saw  him.  In  his  opinion  Johnson 
should  have  lost  ten  days  or  two  weeks,  and  the  injury  could 
not  have  caused  the  typhoid  fever.  He  did  not  believe  that 
the  hand  was  sore  in  December,  and  that  there  were  any  effects 
of  the  injury  then  present. 

Dr.  F.  H.  Washburn  of  Holden  testified  that  he  saw  the 
injured  man  August  11  at  his  oflSce;  that  the  thing  that  was 
then  bothering  Mr.  Johnson  was  that  he  was  feeling  generally 
in  poor  condition;  that  his  head  ached,  and  there  was  general 
malaise. 

The  committee  finds,  on  the  evidence  submitted,  that  Edwin 
H.  Johnson  was  injured  in  the  course  of  his  employment  on 
Aug.  5,  1912;  that,  although  he  was  taken  to  the  hospital  the 
17th  of  August,  afflicted  with  typhoid  fever,  in  the  opinion  of 
the  committee  there  was  no  connection  between  the  typhoid 
fever  and  the  injury,  said  injury  being  entirely  independent 
of  it;  that  on  account  of  his  injury  he  was  incapacitated  for 
the  period  of  six  weeks,  from  Aug.  5  to  Sept.  17,  1912;  and 
that  he  is  entitled  to  compensation  for  four  weeks,  at  the 
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rate  of  $7.50  per  week,  being  half  his  average  weekly  wages, 
amounting  to  $30,  and  to  medical  attention  within  the  first 
two  weeks  after  the  in]ur}%  to  the  amount  of  S5.50,  or  a  total 
of  $35.50. 

James  B.  Carroll. 

John  C.  Mahoney. 

Fred  W.  Cronin. 


Cask  No.  326. 

Stuart  D.  Muir,  Employee. 
W.  A.  Wood  Company,  Employer. 

Ocean    AccroENT     and     Guarantee     Corporation,     Ltd., 
Insurer. 

Traveling  Salesman  not  entitled  to  Compensation  for 
Incapacity   for   Work   due   to   an   Injury   received 

WHILE    not    engaged     IN    THE     PERFORMANCE     OF    WoRK 

FOR    HIS    Employer.        Committee    also    rules    that 

HAVING    ELECTED    TO    PROCEED    AT    CoMMON    LaW    HE    HAS 

No  Rights  under  the  W^orkmen's  Compensation  Act. 

The  employee,  a  traveling  saleaman,  was  a  passenger  on  a  Boston  Elevated  car  on 
the  day  of  the  injury,  and  intended  to  meet  a  customer  at  a  certain  point.  He 
abandoned  this  intention,  however,  and  decided  to  go  home.  After  passing  the 
point  where  he  at  first  intended  to  leave  the  car  and  meet  the  customer,  and 
before  he  arrived  home,  he  was  injured.  Suit  was  first  brought  against  the 
Boston  Elevated  Railway  Company  and  a  decision  filed  against  the  claimant. 
While  the  case  was  pending,  on  exceptions,  the  employee  claimed  compensation 
under  the  statute.  His  expenses,  from  the  time  of  leaving  home  until  he  re- 
turned thereto,  were  paid  by  his  employer. 

Held,  that  he  was  not  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Stuart  D.  Muir 
V.  Ocean  Accident  and  Guarantee  Corporation,  Ltd.,  this  being 
case  No.  326  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
chairman,   W.   H.   Lewis  for  the   employee,   and   Charles   E. 


MUIB  v.   OCEAN  ACCIDENT  AND  GUARANTEE  CORP'n,   LTD.   173 

Lawrence  for  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room  of  the  Industrial  Accident  Board,  Pem- 
berton  Building,  Boston,  Mass.,  on  Wednesday,  July  16,  1913, 
at  11  A.M.  The  insurance  company  was  represented  by  James 
T.  Connolly,  Esq. 

Stuart  D.  Muir  was  a  traveling  salesman  in  the  employ  of 
the  W.  A.  Woods  Company,  receiving  a  weekly  wage  of  $20. 
On  Sept.  20,  1912,  while  a  passenger  on  a  car  of  the  Boston 
Elevated  Railway  Company,  he  was  injured.  On  that  date 
in  his  employment  as  a  traveling  salesman  he  went  to  Lynn, 
returning  on  the  Narrow  Gauge  Boston,  Revere  Beach  & 
Lynn  RaUroad,  and  reporting  to  the  office  of  W.  A.  Wood 
Company.  He  then  became  a  passenger  on  a  car  of  the 
Boston  Elevated  Railroad,  intenduig  to  meet  a  customer  at 
Upham's  Comer.  He  did  not  stop  at  Upham's  Corner,  and 
abandoned  the  idea  of  seeing  the  customer,  remaining  a  pas- 
senger on  the  car,  intending  to  leave  the  car  at  his  home,  some 
distance  beyond  Upham's  Corner,  his  home  being  on  Howe 
Street,  Dorchester.  After  passing  Upham's  Corner,  before  arriv- 
ing at  his  home,  he  was  injured  and  was  incapacitated  for  four- 
teen weeks. 

Subsequently  he  brought  suit  against  the  Boston  Elevated 
Railway  Company  in  the  Superior  Court,  county  of  Suffolk. 
The  case  was  tried  on  its  merits,  and  at  the  close  of  the  evi- 
dence the  trial  judge  directed  a  verdict  for  the  defense.  The 
case  is  now  pending  on  exceptions,  the  time  for  filing  excep- 
tions having  been  extended  to  Aug.  18,  1913. 

Mr.  Muir's  car  fare  to  his  home  was  paid  by  his  employer. 
In  other  words,  his  expenses  were  paid  from  the  time  of  his 
leaving  home  until  he  returned  thereto.  One  of  the  questions 
is  whether  the  injury  arose  out  of  and  in  the  course  of  his 
employment. 

We  find  that  at  the  time  he  met  his  injury  he  was  on  his 
own  business,  his  time  was  his  own,  and  he  was  not  in  the 
employ  of  the  W.  A.  Wood  Company;  and  we  rule  that  the 
injury  did  not  arise  out  of  and  in  the  course  of  his  employment. 
We  also  rule  that  having  elected  to  proceed  in  the  Superior 
Court  to  recover  damages  against  the  Boston  Elevated  Rail- 
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way  Company  while  the  case  is  still  pending  on  exceptions,  he 
is  not  entitled  to  compensation  because  of  section  15,  Part  III. 
of  the  Workmen's  Compensation  Act. 

James  B.  Carroll. 
Charles  £.  Lawrence. 
Waylaio)  H.  Lewis. 


Casb  No.  327. 

Ella  M.  Currie,  Widow  of  James  A.  Currie,  Employee. 
Talbot  Company,  Employer. 
Royal  Indemnity  Company,  Insurer. 

Death  resulting  from  Pneumonia  had  no  Causal  Rela- 
tion WITH  A  Personal  Injury  arising  out  of  and  in 
the  Course  of  the  Employment  by  Reason  of  a  Pin- 
prick AND  Subsequent  Sepsis. 

The  employee  received  a  pin-prick  by  reason  of  a  scratch  from  a  prioe-tac  at  his 
place  of  employment  on  April  2, 1913,  and  died  on  May  1,  1913,  as  the  result  of 
an  attack  of  pneumonia,  which  the  claimant  alleged  to  be  due  to  a  condition  of 
sepsis  which  followed  said  pin-prick. 

HM,  that  there  was  no  causal  connection  between  the  pneumonia  and  the  injury. 

Review  before  the  Industrial  Accident  Board. 

Deciaion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Ella  M.  Currie, 
widow  of  James  A.  Currie,  v.  Royal  Indemnity  Company,  this 
being  case  No.  327  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  A. 
Weiscopf  of  Kneeland  Street,  Boston,  Mass.,  representing  the 
widow,  and  Flavel  ShurtleflF,  Esq.,  of  19  Congress  Street, 
Boston,  Mass.,  representing  the  insurer,  heard  the  parties  and 
their  witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
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Boards   Pemberton  Building,   Boston,   on  Tuesday,  July  29, 
1913,  and  Tuesday,  Nov.  4,  1913,  at  10  a.m. 

The  evidence  in  this  ease  is  substantially  as  follows:  — 

The  first  hearing  in  the  case  was  on  Tuesday,  July  29, 1913. 
There  were  five  postponements  due  to  the  requests  of  one  or 
the  other  of  the  parties  in  interest,  and  the  final  hearing  was 
held  on  Tuesday,  Nov.  4,  1913,  at  the  Hearing  Room  of  the 
Industrial  Accident  Board. 

James  A.  Currie  was  employed  by  the  Talbot  Company  at 
the  average  weekly  wage  of  $18.  The  Talbot  Company  is  in- 
sured in  the  Royal  Indemnity  Company.  On  the  29th  of 
March,  1913,  there  appeared  on  the  back  of  Currie's  right 
hand  a  small  red  spot  containing  pus.  He  was  treated  by  his 
wife,  who  bandaged  his  hand,  which  continued  to  swell,  and 
he  finally  went  to  the  Relief  Hospital  on  April  2,  and  after- 
wards to  the  City  Hospital,  where  his  hand  was  treated. 

On  the  24th  of  April,  1913,  Currie  saw  Dr.  Bartlett,  whose 
testimony  will  be  summarized  herein  later. 

On  the  26th  of  April  Currie  went  home  from  his  work  after 
having  had  a  chill,  and  pneumonia  developed,  from  which  he 
died  on  May  1,  1913. 

There  are  two  points  at  issue  in  this  case:  first,  did  the 
septic  poisoning  from  which  Currie  suffered  from  March  29 
arise  out  of  and  in  the  course  of  his  employment,  and  second, 
was  the  pneumonia  from  which  he  later  died  a  result  of  this 
septic  poisoning? 

In  regard  to  whether  the  pin-prick  and  the  septic  poisoning 
which  followed  were  due  to  his  employment  or  otherwise,  the 
manager  of  the  Hanover  Street  store  where  Currie  worked 
testified  that  all  he  knew  was  that  he  came  and  said  to  him, 
"Mr.  Dunham,  what  do  you  think  this  is  on  my  hand?"  I 
said,  "Why,  I  should  call  it  a  spider  bite.  How  did  you  do 
it?"  He  answered,  "Don't  know;  might  have  pricked  it  or 
might  have  struck  it  against  the  case."  I  said,  "How  does  it 
feel?"  He  answered,  "My  hand  feels  kind  of  numb."  So  I 
said,  "Why  don't  you  run  down  to  the  Emergency  and  let 
them  see  it,  and  if  it  is  anything  serious,  you  want  to  attend 
to  it." 

The  report  of  the  injury,  which,  under  the  law,  should  have 
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been  made  within  forty-eight  hours  after  its  occurrence,  was 
not  made  by  the  Talbot  Company  and  signed  by  Manager 
Dunham  until  May  20,  twenty  days  after  the  man  had  died. 
On  May  20,  the  Talbot  Company  reported  that  they  were 
unable  to  say  anything  about  the  accident,  and  had  not  re- 
ported it  before  because  they  knew  nothing  about  the  accident 
until  they  received  the  notification  from  the  Industrial  Acci- 
dent Board. 

While  there  was  room  for  some  doubt  as  to  whether  the 
injury  from  which  Currie  suflPered  came  while  in  the  course  of 
his  employment  or  otherwise,  the  weight  of  the  testimony 
seems  to  show  that  Currie  was  injured  by  being  pricked  or 
scratched  by  a  price-tag  attached  to  an  article  of  clothing  in 
the  Talbot  store,  and  therefore  the  injury  arose  out  of  and  in 
the  course  of  his  employment,  and  the  arbitrators  so  find. 

The  arbitrators  find  that  the  insurer  is  obligated  to  pay  for 
the  reasonable  medical  and  hospital  services  for  the  two  weeks 
after  the  injury,  there  being  no  incapacity  from  labor  resulting 
directly  from  the  pin-prick. 

Regarding  the  contention  that  the  death  from  pneumonia 
was  due  to  the  septic  poisoning  resulting  from  this  pin-prick, 
which  arose  out  of  and  in  the  course  of  his  employment,  the 
evidence  is  substantially  as  follows:  — 

Dr.  MacMahon,  associated  with  Dr.  Laxton  on  Newbury 
Street,  Boston,  testified  he  had  treated  Currie  several  times 
during  the  six  months  preceding  his  death  for  rheumatic 
troubles  and  general  debility.  He  was  a  man  in  poor  health, 
and  struck  him  as  a  man  who  was  debilitated  and  run  down, 
due  to  his  confinement  to  his  employment.  He  came  to  Dr. 
MacMahon's  office  about  once  every  two  or  three  weeks.  In 
answer  to  the  question  as  to  whether  Currie  would  be  an  easy 
subject  for  pneumonia,  he  replied  that  if  he  got  a  severe  cold 
on  his  lungs  he  might  get  pneumonia.  Dr.  MacMahon  was 
asked  to  produce  the  records  in  this  case,  but  stated  that  he 
had  moved  a  short  while  before,  and  some  of  his  papers  became 
mixed  up,  but  if  he  could  find  these  records  he  would  produce 
them. 

Dr.  Walter  O.  Bartlett,  family  physician  to  the  Currie 
family,  testified  that  Currie  came  to  his  office  on  April  24  and 
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on  April  25,  and  he  found  on  the  back  of  his  right  hand  a 
mark  where  the  hand  had  apparently  been  lanced;  it  was  red 
and  tender  looking.  He  opened  the  hand  at  this  point,  and 
serum  but  no  pus  came  out.    Dr.  Bartlett  bandaged  the  hand. 

Q.  Did  it  look  veiy  bad,  —  look  aa  if  it  was  improving?  A.  (by 
Dr.  Bartlett).  It  looked  that  way.  On  the  whole  it  struck  me  on  April 
24  as  improving. 

On  April  26  Currie  went  home  from  the  store  ill.  Dr. 
Bartlett  saw  him  on  the  28th  again  and  found  him  very  sick, 
with  rapid  pulse  and  temperature  of  about  103^  with  a  spot 
on  the  right  lung  which  he  diagnosed  as  pneumonia.  Dr. 
Bartlett  saw  him  at  various  times  until  Currie  died  on  the 
first  of  May.  When  he  visited  Currie's  house  on  the  29th, 
Currie's  wife  called  his  attention  to  his  right  ankle,  which  was 
swollen  and  tender.  Dr.  Bartlett  testified  that  he  was  told 
that  this  condition  of  Currie's  ankle  dated  back  a  week,  and 
in  his  opinion  this  indicated  a  spread  of  the  poison  from  the 
old  septic  wound  in  the  hand.  He  also  foimd  inflammation  of 
the  mitral  valve,  which  condition  he  thought  was  acute.  In 
Dr.  Bartlett's  opinion  the  septic  hand  was  the  cause  of  the 
pneumonia,  and  therefore  the  indirect  cause  of  Currie's  death. 
The.  death  certificate,  signed  by  Dr.  Bartlett,  states  that 
Ciuxie  had  died  of  "lobar  pneumonia  (double)  following  septic 
hand  (mitral  regurgitation)." 

Dr.  Albert  Ehrenfried,  surgeon  at  the  Boston  City  Hospital, 
testified  that  he  had  treated  Currie  at  the  City  Hospital,  and 
that  so  far  as  his  memory,  refreshed  by  the  hospital  record, 
goes  his  injury  was  a  rather  uneventful  recovery  from  an  ap- 
parently slight  sepsis.  Dr.  Ehrenfried  would  not  say  that 
pneumonia  was  in  any  way  caused  by  the  sepsis,  and,  if  it  was, 
it  was  a  very  indirect  and  remote  cause.  It  would  not  be  fair 
to  assume  that  the  swelling  of  the  right  foot  indicated  that  the 
sepsis  from  the  hand  had  started  up  again  for  some  reason  or 
other. 

Dr.  F.  E.  Allard,  called  by  the  insurer  as  an  expert,  testified 
that  it  was  very  improbable .  that  the  septic  hand,  which  had 
apparently  recovered,  should  have  any  bearing  on  the  pneu- 
monia which  later  developed   and  which  resulted   in   death. 
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The  condition  of  the  ankle,  which  Dr.  Bartlett  testified  was  a 
result  of  the  septic  poisoning  in  the  hand,  was,  in  Dr.  AUard's 
opinion,  consistent  with  many  other  conditions,  such  as  rheu- 
matism, declining  health  and  failing  compensation  of  the  heart. 

After  full  consideration  of  the  testimony  in  the  case  the 
arbitrators  are  of  the  opinion  that  the  claim  that  the  pneu- 
monia from  which  James  A.  Currie  died  was  due  to  the  pin- 
prick which  he  sustained  on  or  before  March  29,  1913,  is  not 
substantiated  by  a  preponderance  of  the  evidence,  and  find 
that  James  A.  Currie's  death  was  not  due  to  any  injury  arising 
out  of  and  in  the  course  of  his  employment,  and  in  consequence 
the  Royal  Indemnity  Company  is  not  liable  for  any  payment 
in  consequence  thereof. 

Edw.  F.  McSweeney. 
Plavel  Shxjrtleff. 

Augustus  Weiscopf  dissents. 

Findings   and  Decision  of  the   Industrial   Accident  Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  Thursday,  Dec.  8,  1913,  at  2  p.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 

The  Board  therefore  finds  that  there  was  no  causal  connec- 
tion between  the  pneumonia  which  caused  the  death,  of  the 
employee,  the  said  James  A.  Currie,  and  the  pin-prick  which  he 
sustained  on  or  about  March  29,  1913,  and  that  the  widow, 
Ella  M.  Currie,  is  therefore  not  entitled  to  compensation  under 
the  statute. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 
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Cass  No.  332. 

Carmelo  Montalto,  Employee, 
Staples  Coal  Company,  Employer. 

Employers'  Lla^bility      Assurance      Corporation,      Ltd., 
Insurer. 

The  Average  Weekly  Wages  op  ^  Coal  Trimmer  found 
to  be  $14. 

The  only  question  at  iBsue  in  this  case  was  the  average  weekly  wages  of  a  coal 

trimmer  employed  in  unloading  barges  in  Boston. 
Held,  that  the  emplojree  is  entitled  to  compensation  on  the  basis  of  an  average 

weekly  wage  of  $14. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Carmelo 
Montalto  v.  Employers'  Liability  Assurance  Corporation,  Ltd., 
this  being  case  No.  332  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

This  case  was  heard  at  the  Board  Room  of  the  Industrial 
Accident  Board,  Pemberton  Building,  Boston,  Mass.,  on  Mon- 
day, July  21, 1913,  at  10  a.m.,  before  the  following  committee 
of  arbitration:  James  B.  Carroll,  chairman,  Philip  A.  Hendrick 
for  insurer,  and  Martin  P.  Vahey,  Esq.,  for  employee. 

The  employee  while  at  work  for  the  Staples  Coal  Company 
as  a  trimmer  was  injured  in  the  course  of  his  employment,  and 
was  incapacitated  in  such  a  way  that  it  is  impossible  to  say 
how  long  he  will  be  disabled  and  incapacitated  for  work.  The 
only  question  involved  in  the  case  is  his  average  weekly  earn- 
ings, the  employee  contending  that  his  pay  was  30  cents  an 
hour  for  regular  time  and  40  cents  an  hour  for  overtime;  and 
that  he  worked  two  weeks  for  the  Staples  Coal  Company  and 
was  paid  $3.20  on  the  day  he  was  hurt. 

Mr.  Peterson,  foreman  of  coal  trimmers,  testified  that  the 
men  woidd  average  six  days  a  week  working  about  seven  hours 
a  day,  and  that  they  did  not  work  overtime  except  in  excep- 
tional cases.  At  the  time  when  Montalto  was  injured  we  were 
paying  30  cents  an  hour  for  regular  time  and  40  cents  an  hour 
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for  overtime.  Overtime  begins  after  5  o'clock.  We  handle 
three  barges  in  a  week.  If  we  had  three  barges  come  in  a  man 
woidd  average  from  nineteen  to  twenty-one  hours'  work.  Then 
the  men  look  for  other  work  after  they  are  done  at  our  wharf. 
A  man  working  every  day  in  the  week  would  average  from 
thirty-eight  to  forty  hours  a  week.  These  men  are  taken  off 
the  street.  It  is  not  steady  or  skilled  work.  I  consider  the 
average  weekly  wages  of  coal  trimmers  throughout  the  year 
are  $9  or  $10  a  week. 

John  Wallace  testified  in  substance:  I  worked  for  the  Na- 
tional Coal  Company  before  I  came  to  the  Staples.  My  work 
was  in  the  yard.  I  worked  nine  hours  steady  and  my  weekly 
wage  was  $13  a  week.  My  work  was  loading  vessels.  I 
worked  as  a  coal  trimmer  fifteen  years  ago.  The  men  on 
barges  rarely  get  a  full  week's  work. 

Tom  McGowan  testified  that  some  weeks  men  make  $9,  $10 
and  $12.    I  have  no  idea  what  the  men  average  as  a  class. 

Mr.  Barcini  testified  in  substance:  I  worked  as  foreman  for 
the  Staples  Coal  Company,  My  business  was  to  bring  men 
to  work  for  the  company.  I  brought  Mr.  Montalto.  The 
lowest  wage  that  a  man  would  earn  would  be  $13,  $14  or  $15. 
Mr.  Montalto  worked  for  the  Metropolitan  Coal  Company 
before  he  did  for  the  Staples.  He  worked  two  days  and  got 
$6.  I  believe  that  $16  is  the  average  weekly  wage  of  a  coal 
trimmer.  I  do  not  think  an  Italian  would  go  to  work  there 
unless  he  earned  $15  or  $18  a  week,  so  the  average  is  $16. 

On  this  evidence,  and  on  inves'igations  made  by  members 
of  the  committee  of  arbitration,  we  find  that  the  average  weekly 
wage  of  a  coal  trimmer  employed  in  unloading  barges  in  the 
city  of  Boston  is  $14  a  week.  By  reason  of  the  shortness  of 
the  time  the  employee  worked  for  the  Staples  Coal  Company 
it  is  impossible  to  arrive  at  an  accurate  decision  as  to  his 
average  weekly  wages  in  that  employment,  except  by  applying 
the  rule  in  Gillen  v,  the  Ocean  Accident  &  Guarantee  Corpora^- 
tion,  Ltd. 

We  therefore  find  that  he  is  entitled  to  his  medical  and 
hospital  services  for  the  first  two  weeks,  or  fourteen  days 
following  the  injury;  that  is,  during  the  first  two  weeks  after 
June  10.    He  is  entitled  to  compensation  in  addition  at  the 
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rate  of  $7  a  week,  beginning  June  24,  to  continue  during  the 
incapacity  of  the  said  employee  for  work,  or  until  the  same 
shall  be  ended,  diminished  or  increased,  according  to  the  Work- 
men's Compensation  Act. 


James  B.  Carroll. 
Martin  P.  Vahet. 


Philip  A.  Hendrick  dissents. 


Cabs  No.  338. 

Ephraem  D.  Emerson,  Employee. 

Pratt  &  Forrest  Company,  Employer, 

Massachusetts  Employees  Insurance  Assocla.tion,  Insurer. 

Deputy  Surveyor  of  Lumber  a  Public  Official  and  not 

AN  Emplo.yee. 

The  claimant,  a  deputy  surveyor,  appointed  by  the  surveyoi^general,  received  a 
personal  injury  while  surveying  lumber  for  the  subscriber  and  claimed  com- 
pensation as  an  "employee."  The  evidence  showed  that  the  deputy  surveyor 
was  a  public  official;  that  he  could  not  survey  lumber  under  the  law  "for  any 
person  by  whom  he  is  employed;"  that  his  duties  were  fixed  by  statute;  that 
he  was  imder  the  control,  instruction  and  direction  of  the  surveyor-general; 
and  that  his  salary  was  fixed  by  law  and  was  in  the  form  of  fees  covering  the 
service  rendered. 

Hdd,  that  the  claimant  was  not  an  "employee." 

Report  of  Committee  of  Arbitraiion. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Ephraim  D. 
Emerson  v.  Massachusetts  Employees  Insurance  Association, 
this  being  case  No.  338  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Dwight 
Powers  of  Boston,  Mass.,  representing  the  employee,  being 
substituted  for  C.  H.  Balkam  by  agreement  when  it  developed 
that  the  latter  expected  to  be  called  as  a  witness,  and  Otis  W. 
Richardson  of  Boston,  Mass.,  representing  the  insurer,  heard 
the  parties  and  their  witnesses  at  the  Hearing  Room  of  the 
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Industrial  Accident  Board,  Pemberton  Building,  Boston,  Mass., 
Thursday,  Sept.  4,  1913,  at  2  p.m. 

The  question  at  issue  was  solely  whether  the  claimant, 
Ephraim  D.  Emerson,  was  an  employee  of  the  Pratt  &  Forrest 
Company  at  the  time  of  the  injury  or  a  public  official.  The 
insurer  claimed  that  he  was  performing  duties  for  the  State 
as  a  deputy  surveyor  of  lumber,  and  that  he  was  not  an  em- 
ployee within  the  meaning  of  the  word  as  used  in  the  Work- 
men's Compensation  Act.  The  employee  claimed  compensa- 
tion, stating  that  he  came  within  the  meaning  of  the  word  as 
used  in  the  statute.  It  was  agreed  that  he  received  an  injury 
in  the  course  of  and  arising  out  of  his  employment  as  a  deputy 
surveyor  of  lumber;  that  he  received  the  injury  which  in- 
capacitated him  on  June  5,  1913;  and  that  his  incapacity  for 
work  ended  on  Aug.  3,  1913. 

Ephraim  D.  Emerson  testified  that  he  was  sent  by  the  sur- 
veyor-general to  the  Pratt  &  Forrest  Company  to  survey  a 
car  of  hard  pine  lumber,  there  being  a  dispute  between  the 
buyer  and  seller  as  to  the  quantity  and  quality,  and  his  certifi- 
cate being  accepted  as  final  between  the  parties.  His  wages 
were  $6  a  day  and  expenses  outside  of  Boston.  He  reported 
at  the  office  of  the  lumber  company  at  11.45  o'clock,  but  was 
told  not  to  begin  work  until  1  o'clock.  The  foreman  of  the 
company  gave  him  his  orders  not  to  begin  until  1  o'clock,  and 
the  usual  custom  is  for  the  dealer,  or  his  agent,  to  give  him 
a  schedule  of  the  lumber  he  wishes  surveyed,  or  tallied,  and  he 
always  regarded  himself  as  subject  to  these  orders.  He  was 
appointed  a  deputy  surveyor  by  the  surveyor-general  of  the 
State.    A  report  of  his  work  is  filed  with  the  surveyor-general. 

C.  H.  Balkam,  who  frequently  employed  Emerson,  testified 
that  he  usually  calls  him  on  the  telephone,  making  arrange- 
ments for  the  work  which  he  is  to  perform,  his  employment  of 
Emerson  being  indirectly  reported  to  the  surveyor-general. 
After  giving  Emerson  his  orders,  he  testified  he  had  no  further 
talk  with  him,  being  certain  that  the  work  would  be  properly 
done  and  the  bill  rendered  in  accordance  with  the  law.  His 
certificate  was  usually  accepted  as  final,  the  only  person  having 
power  to  review  it  being  the  surveyor-general. 

C.  Marshall  Forrest,  of  the  firm  of  Pratt  &  Forrest,  testified 
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that  he  called  in  Ephraim  D.  Emerson  for  the  purpose  of  sur- 
veying a  car  of  lumber  which  did  not  look  right  to  him;  that 
his  foreman  is  in  charge  of  the  yard  and  that  he  would  tell  the 
deputy  surveyor  just  what  he  wanted  done.  He  felt  that  the 
deputy  surveyor  was  an  expert  and  that  he  had  no  control  of 
him. 

The  committee  finds  that  Mr.  Emerson  was  appointed  a 
deputy  surveyor  by  the  surveyor-general,  who  in  turn  was 
appointed  by  the  government;  that  "neither  the  surveyor- 
general  nor  any  deputy  shall  survey  any  lumber  in  which  he 
has  a  pecuniary  interest,  directly  or  indirectly,  nor  for  any  person 
by  whom  he  is  employed;"  that  he  was  by  statute  responsible 
to  the  surveyor-general  and  subject  to  removal  by  him  and 
was  under  bond  to  him  (R.  L.,  ch.  60,  §§  1,  2);  that  he  was 
sent  by  the  surveyor-general  on  application  to  the  surveyor- 
general  by  the  Pratt  &  Forrest  Company  for  a  surveyor  (§  3) ; 
that  the  surveyor-general  sent  any  surveyor  he  wished  and 
that  the  applicant  could  not  choose  any  particular  surveyor; 
that  the  survey  was  made  under  the  instruction  and  direction 
of  the  surveyor-general  (§§  2,  3) ;  that  the  fees  were  determined 
by  statute  (§  15),  part  of  the  fees  being  paid  to  the  surveyor- 
general,  in  case  of  excess  of  a  certain  total  to  the  Common- 
wealth (§  15) ;  that  the  deputy  surveyor  makes  reports  to  the 
surveyor-general,  who  in  turn  reports  to  the  State  (§§2,  4,  5), 
such  reports  being  open  to  certain  city  and  town  oflBcials; 
that  it  is  expressly  provided  that  the  surveyor-general  and 
deputy  surveyors  shall  not  survey  lumber  "for  any  person  by 
whom  he  is  employed"  (§  2);  that  either  buyer  or  seller  may 
apply  for  a  survey  (§  8),  but  in  either  event  the  purchaser 
shall  pay  the  fees  (§  15)  and  may  collect  from  the  seller  one- 
half  of  the  same  (§15). 

The  committee  of  arbitration  therefore  finds  and  rules  upon 
all  the  evidence  that  Ephraim  D.  Emerson,  the  claimant,  was 
not  an  employee  of  the  Pratt  &  Forrest  Company  at  the  time 
of  his  injury,  and  that  he  is  not  entitled  to  compensation 
under  the  provisions  of  the  Workmen's  Compensation  Act. 

Joseph  A.  Parks. 
Otis  Weld  Richardson. 
DwiGHT  Powers. 
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Ca8B  No.  340. 

Annie  Leaky,  Widow  of  John  J.  Leary,  Employee, 
Post  Newspaper  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Tuberculosis,    not    Lead    Poisoning,    causes    Death    of 

Employee. 

The  evidence  showed  that  the  employee  was  oyercome  in  the  press  room  of  the  sub- 
scriber on  July  19,  1909,  and  left  his  place  of  employment  for  the  purpose  of 
goins  home.  He  collapsed  on  the  street  and  was  taken  to  Grace  Hospital.  A 
physician  who  treated  him  on  several  occa^ons  stated  that  he  could  find  no 
evidence  of  anything  tubercular  in  the  lung.  The  City  Hospital  records  and 
the  certificate  of  death  gave  tuberculosis  as  the  cause  of  the  death  of  the 
employee. 

HMt  that  the  employee  did  not  receive  a  personal  injury  arising  out  of  and  in  the 
course  of  his  employment. 

■ 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Annie  Leary, 
widow  of  John  J.  Leary,  v.  Travelers  Insurance  Company,  this 
being  case  No.  340  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  Boston,  Mass.,  chairman,  representing  the  Indus- 
trial Accident  Board,  William  E.  McGerigle,  Esq.,  115  Radcli£Pe 
Street,  Dorchester,  Mass.,  representing  the  employee,  and 
William  C.  Prout,  Esq.,  60  State  Street,  Boston,  Mass.,  rep- 
resenting the  insurer,  heard  the  parties  and  their  witnesses  in 
the  Hearing  Room  of  the  Industrial  Accident  Board,  Pemberton 
Building,  Boston,  Mass.,  on  Tuesday,  July  29,  1913,  at  2  p.m., 
and  on  Friday,  Oct.  17,  1913,  at  10  a.m. 

Annie  Leary,  widow  of  John  J.  Leary,  claimed  that  her 
husband,  John  J.  Leary,  employed  by  the  Post  Newspaper 
Company  (insured  by  Travelers  Insurance  Company),  Wash- 
ington Street,  Boston,  Mass.,  in  the  press  room,  was  injured 
by  lead  poisoning  in  the  course  of  his  work,  which  became 
acute  on  July  19,  1912,  when  he  was  overcome  in  the  shop; 
that  he  started  home  and  collapsed  in  the  street,  and  was  taken 


LEABT  V.  TRAVELERS  INSURANCE  COMPANY.  185 

by  two  police  oflBcers  to  Grace  Hospital.  The  nature  of  the  in- 
jury was  claimed  to  be  lead  poisoning,  taken  in  through  finger 
nails.  Mrs.  Leary  stated  that  the  signs  of  lead  poisoning  which 
Mr.  Leary  had  were  pains  in  his  stomach,  a  line  on  his  gums, 
and  his  teeth  discolored. 

There  was  no  accident  report  made  as  to  this  injury.  The 
insurance  company  said:  "Regarding  this  claim,  we  will  say 
that,  as  far  as  we  know,  there  never  was  an  accident;  secondly, 
no  report  of  any  accident  was  made  to  this  office,  nor  any 
intimation  of  an  accident.'^ 

Dr.  William  W.  Duckering,  2  Warner  Street,  Dorchester, 
Mass.,  stated  that  he  had  treated  Mr.  Leary  several  times  for 
lead  poisoning,  one  occasion  being  in  October,  1908.  Dr. 
Duckering  said  he  could  find  no  evidence  of  anything  tubercu- 
lar in  the  lung.  The  initial  sickness  was  lead  poisoning;  the 
principal  one  was  empyema,  from  which  he  died. 

The  death  certificate  indicated  tuberculosis;  the  City  Hos- 
pital records  showed  a  plain  case  of  tuberculosis;  L.  W. 
Gorham,  pathologist,  diagnosed  the  disease  as  "mixed  effusion. 
Staphylococcus.  Albus  predominating."  Clinical  diagnosis, 
"pulmonary  tuberculosis  with  empyema." 

A  second  hearing  was  held  Oct.  17,  1913,  at  10  a.m.,  at  the 
Hearing  Room  of  the  Industrial  Accident  Board,  Pemberton 
Building,  Boston,  Mass. 

At  the  request  of  the  arbitrators  a  medical  opinion  in  this 
case  on  the  facts  was  requested  of  Dr.  F.  D.  Donoghue,  who 
reported  in  writing  as  follows:  — 

864  Beacon  Stbbbt,  Boston,  Mass., 
Oct.  17,  1913. 

Industrial  Accident  Board,  R.  E.  Grandfield,  Secretary,  Boston,  Mass. 

DsAB  Sib:  —  Annie  Leaiy,  widow  of  John  J.  Leary,  employee;  Post 
Newspaper  Co.,  employer;  Travelers  Insurance  Co.,  insurer. 

I  have  carefully  read  the  evidence  and  the  hospital  report  in  the  case 
of  Annie  Leary,  widow  of  John  J.  Leary. 

The  cause  of  the  death  in  this  case  appeared  to  be  due  to  the  compli- 
(nations  of  tuberculosis  of  the  lung,  and  it  is  evident  from  the  story  that 
tuberculosis  was  of  long  standing,  antedating  July,  1912. 

There  is  some  evidence  that  the  man  was  suffering  from  lead  poisoning, 
although  the  evidence  is  not  conclusive;  but  assuming  that  it  was  chronic 
lead  poisoning,  and  that  the  attacks  that  he  had  of  colic  could  be  attrib- 
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uted  to  lead  poisoning  and  to  nothing  else,  I  still  see  no  connection  between 
his  lead  poisoning  and  the  cause  of  his  death.  Lead  poisoning,  when  it 
occurs,  is  a  poisoning  by  a  chemical  substance,  and  does  not  produce 
pus.  The  cause  of  death,  on  the  other  hand,  was  due  to  the  destructive 
action  of  the  tubercle  bacillus,  complicated  by  a  pus-producing  organism. 
I  have  also  considered  the  debilitating  effect  of  lead  poisoning,  having 
in  mind  the  question  of  whether  or  not  it  might  have  reduced  his  vitality 
so  that  tuberculosis  might  have  ensued.  I  find  no  satisfactory  evidence 
of  this,  and  believe  that  tuberculosis  alone,  existing  before  July,  1912, 
ran  an  unchecked  course  until  it  caused  his  death. 

Very  truly  yours, 

FkANciB  D.  DoNoaHUE,  M.D. 

The  arbitrators  find  that  there  is  nothing  in  the  evidence 
submitted  in  this  case  to  justify  the  claim  that  this  injury 
arose  out  of  or  in  the  course  of  John  J.  Leary's  employment, 
and  therefore  there  is  no  liability  for  his  death,  under  the 
Workmen's  Compensation  Act,  on  the  Travelers  Insurance 
Company. 

Edw.  F.  McSweeney. 

William  C.  Prout. 

William  E.  McGerigle. 


Cabs  No.  350. 

Margaret  Buckley,  Dependent  of  Hannah  Buckley,  de- 
ceased, Employee. 
L.  Q.  White  Shoe  Company,  Employer. 
American  Mutual  Liability  Insurance  Company,  Insurer. 

Wholly  Dependent,  for  Support  upon  the  Employee. 
Board  decides  that  Invalid  Sister  was  wholly  De- 
pendent, AND  Supreme  Judicial  Court  finds  that  as 
A  Matter  of  Law  this  Decision  is  without  Error. 

The  claimant  had  been  an  invalid  for  twenty-five  years  and  lived  with  and  was 
supported  by  her  sister,  the  fatally  injured  employee,  "everything  the  said 
Margaret  Buckley  received  in  the  way  of  food,  lodging,  clothing,  medicines, 
payment  of  doctors'  bills,  and  contributions  of  cash  coming  from  her  sister, 
Hannah  Buckley,"  according  to  the  statement  of  the  evidence  by  the  com- 
mittee of  arbitration. 

Hdd^  that  the  claimant  was  wholly  dependent  for  support. 

Review  before  the  Industrial  Accident  Board. 
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Deeition.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 

committee  of  arbitration. 
Appealed  to  Supreme  Judicial  Court. 
Decision,  —  The  Supreme  Judicial  Court  affirms  the  findipgs  of  the  Industrial 

Accident  Board. 


Report  of  Committee  of  Arhitraiion. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Hannah 
Buckley,  deceased,  by  Margaret  Buckley,  dependent,  v.  Ameri- 
can Mutual  Liability  Insurance  Company,  this  being  case  No. 
350  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Patrick 
F.  Sheehan  of  Brockton,  representing  the  employee,  and 
Herbert  C.  Thorndike  of  Brockton,  representing  the  insurer, 
heard  the  parties  and  their  witnesses  at  the  Aldermanic  Cham- 
ber, City  Hall,  Brockton,  Mass.,  Saturday,  Oct.  18,  1913,  at 
9.30  A.M. 

E.  C.  Stone,  Esq.,  appeared  for  the  insurer,  and  D.  D. 
Sullivan,  Esq.,  for  the  employee. 

The  questions  at  issue  were  whether  the  employee  died  as 
a  result  of  a  personal  injury  arising  out  of  and  in  the  course 
of  her*  employment,  whether  the  claimant,  Margaret  Buckley, 
was  a  dependent  and  the  extent  of  her  dependency,  and  the 
average  weekly  wages  of  the  deceased  employee. 

Hannah  Buckley,  the  deceased  employee,  while  in  the  course 
of  her  employment  in  the  stitching  room  of  the  L.  Q.  White 
Shoe  Company,  on  April  4,  1913,  ran  a  needle  through  her 
finger,  causing  blood  poisoning,  from  which  she  died. 

The  evidence  showed  that  Margaret  Buckley,  sister  of  the 
deceased,  was  totally  dependent  upon  the  deceased  employee's 
earnings  at  the  time  of  the  injury.  It  was  shown  that  she  had 
been  practically  an  invalid  for  twenty-five  years  and  had  not 
been  able  to  work  during  that  time,  being  under  medical  treat- 
ment continually.  The  three  brothers  of  the  deceased,  Patrick, 
James  and  John,  and  a  sister  Helen  all  paid  their  board, 
Hannah  Buckley  being  regarded  as  the  head  of  the  household. 
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and  receiving  the  payments  as  such,  Patrick  paying  $6  per 
week,  James  and  John  each  $5  per  week  and  Helen  between 
$4  and  S5  per  week.  Hannah  Buckley  used  the  money  she 
received  from  her  brothers  and  sister  to  manage  the  house  and 
paid  all  the  bills,  but  supported  Margaret  Buckley  out  of  her 
own  wages,  everything  the  said  Margaret  Buckley  received 
in  the  way  of  food,  lodging,  clothing,  medicines,  payment  of 
doctors'  bills,  and  contributions  of  cash  coming  to  her  from 
her  sister  Hannah  Buckley. 

Dr.  Goddard  of  Bridgewater,  who  attended  the  deceased  at 
the  time  of  the  injury,  testified  that  when  he  saw  her  on  April 
10  last  he  found  the  general  symptoms  of  blood  poisoning, 
and  a  kind  of  blood  poisoning  which  was  very  rapid  in  its 
development.  From  the  history  he  received  of  the  patient's 
having  run  a  needle  through  her  finger  six  days  before,  it  was 
undoubtedly  caused  by  the  injury,  as  described. 

Mr.  W.  F.  Packard,  superintendent  of  the  L.  Q.  White  Shoe 
Company,  testified  that  Miss  Buckley,  the  deceased,  had  not 
been  on  the  job  very  long,  that  she  was  only  learning,  and 
that  after  a  while  she  would  have  made  a  great  deal  more 
money.  She  was  increasing  in  efficiency  quite  rapidly,  until 
at  the  time  of  the  injury  she  was  earning  $10  per  week.  This 
particular  job  was  worth  from  $12  to  $16  per  week  and  higher. 
Some  employees  made  $18  and  $19  per  week  at  the  same  work. 
It  took  about  six  months'  time  for  a  person  to  become  a  quick 
operator.  Miss  Buckley  had  been  employed  there  about  five 
months.  As  the  result  of  an  inquiry  made  by  the  insurer 
during  the  progress  of  the  case  it  was  found  that  the  average 
weekly  wage  of  persons  "employed  in  the  same  grade  at  the 
same  work  by  the  same  employer"  was  $14.56. 

On  all  the  evidence,  the  committee  finds  that  the  death  of 
Hannah  Buckley  was  caused  by  a  personal  injury  arising  out 
of  and  in  the  course  of  her  employment;  that  the  average 
weekly  wage,  as  defined  in  section  2,  Part  V.,  of  the  Work- 
men's Compensation  Act,  "where,  by  reason  of  the  shortness 
of  the  time  during  which  the  employee  has  been  in  the  em- 
ployment of  his  employer,  or  the  nature  or  terms  of  the  em- 
ployment, it  is  impracticable  to  compute  the  average  weekly 
wages,  as  above  defined,  regard  may  be  had  to  the  average 
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weekly*  amount  which^  duritig  the  twelve  months  previous  to 
the  injury,  was  being  earned  by  a  person  in  the  same  grade 
employed  at  the  same  work  by  the  same  employer/'  is  $14.56; 
and  that  Margaret  Buckley  was  in  fact  totally  dependent  upon 
the  earnings  of  the  deceased  at  the  time  of  the  injury,  and  is 
therefore  entitled  to  the  payment  of  compensation  at  the  rate 
of  $7.28  per  week,  this  being  one-half  the  average  weekly  wage, 
to  be  continued  for  a  period  of  three  hundred  weeks  from  the 
date  of  the  injury,  April  4,  1913. 

Joseph  A.  Pabks. 
Patrick  F.  Sheehan. 

Herbert  C.  Thorndike  dissents. 


Findings  and   Decision   of  the   Industrial  Accident  Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  on  Friday,  Jan.  1,  1914,  at  3.15  p.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 

All  the  material  evidence  is  stated  in  the  report  of  the  com- 
mittee of  arbitration,  no  new  evidence  being  introduced  at  the 
hearing  on  review  before  the  Industrial  Accident  Board. 

The  evidence  shows  that  the  dependent,  Margaret  Buckley, 
was  wholly  dependent  for  support  upon  the  earnings  of  the 
deceased  employee,  the  said  Hannah  Buckley,  at  the  time  of 
the  injury,  all  the  support  which  she  received,  food,  lodging, 
clothing,  medicines,  payment  of  bills  of  physicians  and  contri- 
butions of  cash,  coming  to  her  from  the  said  Hannah  Buckley. 

As  a  result  of  the  death  of  the  said  employee,  the  source  of 
her  support  was  taken  away  from  her.  The  claimant  is  an  in- 
valid, unable  to  work,  requiring  constant  medical  attention  and 
care,  and  she  was  in  fact  wholly  dependent  upon  the  earnings 
of  the  deceased,  the  evidence  showing  that  the  cost  of  her 
support  came  out  of  the  earnings  of  the  said  deceased. 

The  fact  that  other  members  of  the  family  paid  board  to  the 
deceased  employee,  the  said  Hannah  Buckley,  has  no  bearing 


190         MASSACHUSETTS  WOKEMEN'S  COMPENSATION  CASEfl. 

upon  the  fact  of  the  total  dependency  of  the  claimant,  Mar- 
garet Buckley,  the  evidence  showing  that  the  cost  of  food  alone 
was  in  excess  of  the  amount  paid  by  the  brothers  and  sister 
for  board,  the  said  brothers  and  sister  not  contributing  any- 
thing to  the  support  of  the  said  Margaret  Buckley.  The  said 
Hannah  Buckley  was  the  head  of  the  household  and  paid  all 
its  expenses.  (Rintoul  v.  Dalmeny  Oil  Co.,  Lim.  (1908),  1  B. 
W.  C.  C.  340;  New  Monckton  Collieries,  Ltd.,  v.  Keeling,  4 
B.  W.  C.  C.  332;  Pryce  v.  Penrikyber  Navigation  Colliery  Co., 
Ltd.,  4  W.  C.  C.  115;  Marsh  v.  Boden,  7  W.  C.  C.  110.) 

The  Industrial  Accident  Board  therefore  finds  that  the 
claimant,  the  said  Margaret  Buckley,  was  wholly  dependent 
for  support  at  the  time  of  the  injury  upon  the  earnings  of  the 
said  Hannah  Buckley,  and  that  there  is  due  her  from  the  in- 
surer, the  American  Mutual  Liability  Insurance  Company,  a 
weekly  payment  of  $7.28  for  a  period  of  three  hundred  weeks 
from  the  date  of  the  injury,  April  4,  1913. 

The  requests  for  rulings  hereto  annexed  are  refused  in  so  far 
as  they  are  inconsistent  with  the  findings  of  the  Board.  The 
synopsis  of  the  evidence  attached  to  and  made  a  part  of  the 
requests  by  the  insurer,  in  our  opinion  adds  unnecessarily  to 
the  record,  the  material  evidence  being  stated  in  the  report  of 
the  committee  of  arbitration  and  the  findings  and  decision  of 
the  Industrial  Accident  Board. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 

THE  CX)MM0NWEALTH  OP   MASSACHUSETTS. 

Suffolk  as.  Beforjb  the  Industrla.l  AccmENT  Boabd. 

Margaret  Buckley,   Alleged   Dependent  of  Hannah   Bucklet, 

Employee. 
L.  Q.  White  Shoe  Company,  Employer. 
American  Mutual  Liabiutt  Insurance  Company,  Insurer. 

Imyrer'e  Requests  for  Rulings  on  Review. 

1.  On  all  the  evidence,  transcript  of  which  furnished  by  the  Industrial 
Accident  Board  is  hereto  annexed  as  a  part  hereof,  the  said  Margaret 
Buckley  was  not  totally  dependent  upon  the  earnings  of  the  deceased 
employee  at  the  time  of  the  injury. 
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2.  On  all  the  evidence  aforesaid,  the  findings  of  the  arbitration  com- 
mittee cannot  be  sustained  as  matter  of  law. 

3.  On  all  the  evidence  aforesaid,  the  alleged  dependent  is  not  entitled 
to  recover  compensation  at  the  rate  of  $7.28  per  week. 

Miss  Margaret  Buckley  testified  as  follows:    that  she  was 

the  sister  of  Hannah  Buckley;    that  she  has  lived  in  Bridge- 

w^ater  about  two  years;   that  her  sister  Hannah  died  April  11, 

1913;  that  her  sister  Hannah  worked  in  the  L.  Q.  White  Shoe 

Company  factory  prior  to  her  death,   and  that  she  was   a 

stitcher;  that  Hannah  received  her  injury  on  or  about  the  4th 

of  April;  that  her  sister  Hannah  was  working  when  she  ran  a 

needle  into  her  finger  which  later  developed  into  blood  poisoning; 

that  when  she  saw  the  finger  there  was  a  slight  cut  on  it; 

that  she  saw  the  finger  every  day  after  that;    that  she  was 

hurt  on  Friday  night  and  on  Saturday  night  she  had  her  finger 

opened  and  on  Sunday  morning  she  was  very  feverish;    that 

on  Sunday  morning  Hannah  went  to  church,  but  had  to  come 

out  early  with  the  pain  in  her  arm,  and  went  home  to  bed; 

that  that  night  the  fever  was  very  high;  that  Dr.  Warren  came 

and  he  said  he  thought  she  had  the  grip  at  first,  but  still  the 

pain  was  in  her  finger,  although  he  thought  this  pain  had  nothing 

to  do  with  her  condition  until  the  arm  began  to  swell  and  turn 

black;   that  Dr.  Goddard  was  called  and  he  said  it  was  blood 

poisoning;   that  the  arm  grew  worse  each  day,  and  on  Friday 

morning  she  passed  away;   that  her  father  died  ten  years  ago 

and   her  mother  four  years  ago;   that  after  her  mother  died 

Hannah  took  complete  charge  of  the  household;  that  she  has 

not  been  able  to  support  herself  for  the  last)  twenty-five  years, 

as  she  has  suffered  from  asthma  and  heart  trouble  and  has 

spent  hundreds  of  dollars  on  doctors  and  doctors'  bills;   that 

for  the  last  four  years  she  has  not  earned  a  cent;    that  she 

doctored  all  the  time;    that  she  was  not  able  even  to  do  the 

housework;  that  Hannah  and  Ellen  did  the  housework  between 

them  in  the  morning  before  going  to  work  and  after  coming 

home   from  work;    that  Hannah  was  forty-three  years  old; 

that  she  (Hannah)  never  had  a  doctor  in  her  life  until  this 

accident;   that  the  house  they  live  in  is  owned  by  them;  that 

when  the  mother  died,  the  house  was  passed  down  to  her, 

and  at  her  death  it  was  to  go  to  Hannah,  and  at  Hannah's 

death  it  was  to  go  to  Hannah's  dependents;   that  the  house 
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is  worth  about  $2^000,  including  the  land  and  barn;  that 
Hannah  has  worked  since  the  mother's  death;  that  Hannah 
stayed  home  a  week  or  two  after  the  mother's  .death,  but 
went  back  to  work  in  the  shoe  factory,  her  employer  being 
Geo.  E.  Keith,  and  worked  until  about  a  year  and  a  half 
before  her  death;  that  she  stayed  home  about  a  year,  but 
during  this  time  had  to  draw  from  her  savings  in  the  bank; 
that  Hannah  started  to  work  again  the  Monday  of  Thanks- 
giving week,  1912,  in  the  L.  Q.  White  Shoe  factory,  and  she 
worked  there  until  her  death;  that  the  reason  Hannah  stayed 
home  that  year  was  to  take  care  of  her,  as  she  was  very  sick; 
that  at  the  time  of  her  mother's  death  three  brothers  lived 
with  them,  Patrick,  James  and  John;  that  Patrick  was  a  shoe 
maker  and  worked  at  the  L.  Q.  White  Shoe  Company,  but 
she  did  not  know  what  pay  he  got;  that  James  worked  in  dif- 
ferent shops  as  a  shoe  cutter;  that  he  is  thirty  years  old,  and 
she  thought  that  he  made  between  $25  and  $30  a  week,  but 
perhaps  on  an  average  he  earned  $17;  that  Jerry  is  married, 
but  his  wife  is  dead,  and  while  he  does  not  live  with  them  all 
the  time,  he  makes  it  his  home,  i.e.,  he  lives  where  he  works, 
but  often  runs  home  on  Saturday  nights  and  stays  over  Sunday 
with  them;  that  John  worked  for  the  Adams  Express  as  a 
freight  agent,  his  wages  being  about  $12  a  week,  but  he  is 
married  now,  although  he  was  not  at  the  time  of  the  mother's 
death;  that  Patrick  paid  $6  for  board,  James  $5  and  John  $5, 
and  Helen,  the  sister,  paid  between  $4  and  $5  a  week;  that 
Hannah  used  the  money  she  got  from  her  brothers  and  sister 
to  run  the  house  and  to  pay  the  bills  for  the  house,  but  sup- 
ported her  out  of  her  own  wages;  that  Hannah  always  paid 
for  her  clothes,  medicine,  doctor  bills,  etc.,  out  of  her  own 
money;  that  Dr.  Warren,  Dr.  Whalen,  Dr.  Dacey,  the  Hayes 
doctors,  Dr.  Callahan,  Dr.  Stone  of  Stoughton,  Dr.  Grange  of 
East  Boston,  and  several  doctors  in  Bridgewater  treated  her;  that 
she  went  to  the  Massachusetts  General  Hospital  and  also  received 
medicine  from  a  doctor  on  asthma  in  New  York;  that  hundreds 
of  dollars  had  been  spent  on  her  for  doctors'  bills;  that  she 
never  saw  the  doctor's  bills  paid  except  when  the  doctor  would 
come  to  the  house;  that  Hannah  paid  all  the  bills;  that  she 
did  not  handle  the  money  at  all;   that  Hannah  always  kept 
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her  money  in  her  pocketbook  and  she  had  nothing  to  do  with 
it;  that  they  traded  with  Henry  Sheehan,  grocer,  but  she  did 
not  remember  how  the  bills  were  addressed;  that  with  every- 
thing they  ordered,  a  slip  would  be  sent,  and  w^hen  a  few  would 
accumulate,  her  sister  Hannah  would  pay  them;  that  if  she 
was  sick  Hannah  would  stay  out  and  look  after  her;  that  for 
the  last  six  months  Hannah  did  not  have  to  stay  out  because 
she  was  able  to  be  around;  that  she  was  not  able  to  do  any- 
thing at  all;  that  the  sweeping,  washing  and  ironing  was  done 
by  a  Mrs.  Cordand;  that  she  never  got  anything  in  the  line 
of  money,  gifts  or  anything  else  from  her  three  brothers  and 
sister  Helen;   everything  she  had  she  got  from  Hannah. 

Helen  Buckley  made  the  following  statements:  that  she 
lives  at  Bridgewater  and  is  thirty-six  years  old;  that  her  sister 
Margaret's  health  in  the  last  four  years  has  been  very  poor; 
that  during  this  period  the  family  consisted  of  John,  James, 
Patrick,  Hannah,  Margaret  and  herself;  that  she  knows  that 
Hannah  ran  needle  through  her  hand  while  at  work  in  the 
L.  Q.  White  Shoe  Company;  that  she  did  not  see  the  finger 
until  the  next  day,  when  there  appeared  to  be  just  a  scratch 
right  through  the  finger;  that  on  Saturday  her  sister  Hannah 
was  operated  upon;  that  the  arm  swelled  to  three  times  its 
natural  size;  that  after  Drs.  Warren  and  Goddard  had  held  a 
consultation  they  came  out  into  the  room  where  she  was  and 
Dr.  Goddard  said  that  Hannah  was  a  very  sick  woman;  that 
when  they  asked  him  what  was  the  matter,  he  said  blood 
poisoning;  that  since  her  mother's  death  Margaret  has  not 
been  capable  of  working,  in  fact  for  the  past  twenty-five  years 
has  not  been  able  to  work;  that  Hannah  paid  all  the  bills; 
that  Hannah  bought  medicine  and  paid  all  the  doctors'  bills 
for  Margaret;  that  she  never  contributed  anything  towards 
Margaret's  support;  that  she  and  her  brothers  both  paid  board 
to  Hannah;  that  she  supported  her  little  niece,  but  never  con- 
tributed a  cent  towards  Margaret;  that  she  earns  $12  per 
week;  that  she  belongs  to  four  associations;  that  Jerry  only 
comes  home  once  in  a  while;  that  he  lives  w^here  he  works; 
that  Patrick  lived  with  them  and  paid  board  and  James  lived 
there  and  paid  board  to  Hannah;  that  when  her  mother  lived 
she  took  care  of  Margaret,  but  after  her  mother's  death  the 
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burden  fell  on  Hannah,  as  she  was  the  oldest  and  head  of  the 
household;  that  board  could  not  be  gotten  any  place  cheaper 
than  what  she  paid  at  home,  but  she  preferred  to  stay  at 
home  because  if  she  was  sick  some  one  would  take  care  of  her; 
that  while  she  did  not  give  any  money  towards  Margaret's 
support,  she  did  many  things  for  her,  for  instance,  staging  up 
nights  with  her  when  she  was  sick;  that  the  money  Hannah 
got  from  her  sister  and  brothers  went  towards  paying  the  bills 
for  running  the  house;  that  their  grocer  is  Henry  Sheehan; 
that  he  sends  up  slips  with  the  groceries,  and  Hannah  would 
pay  these  when  she  had  a  few  of  them;  that  in  the  other 
stores  they  paid  cash;  that  she  does  not  know  who  the  slips 
were  made  out  to,  but  she  thinks  they  were  headed  "Miss 
Buckley;"  that  the  furniture  had  always  been  in  the  house, 
but  she  thought  that  perhaps  when  the  house  was  left  to 
Margaret  that  the  furniture  was  also  left;  that  many  new 
things  had  been  added  to  the  house  since  her  mother  died; 
that  the  piano  belonged  to  her  niece;  that  she  bought  a  new 
sewing  machine  and  other  things;  that  her  brother  Jerrj'^'s 
furniture  is  also  there;  that  she  always  paid  her  board  to 
Hannah  on  Thursday  night  because  that  was  pay  night;  that 
she  does  not  remember  seeing  her  sister  Hannah  pay  any  bills, 
but  she  knows  that  they  were  paid  by  her;  that  the  expenses 
amount  to  more  than  what  is  given  in  for  board  by  the  brothers 
and  herself,  but  that  Hannah  made  up  the  extra  money;  that 
when  Hannah  did  not  work  she  had  to  draw  from  the  bank; 
that  the  household  expenses  are  very  heavy;  that  the  meat 
bill  alone  is  $6  or  $7  a  week;  for  the  milk,  $1.19  a  week;  SI 
for  butter  each  week;  $5  for  gas  a  month;  grocery  bill  $10; 
perhaps  about  70  cents  a  week  for  fruit;  then  vegetables  had 
to  be  bought  each  week  and  Margaret's  medicine  and  doctor's 
bills  had  to  be  paid  for;  that  some  kind  of  medicine  Margaret 
gets  is  60  cents  a  week;  then  she  inhales  the  smoke  of  some 
medicine  which  costs  80  cents  a  box,  and  she  also  used  cod 
liver  oil  costing  25  cents  a  bottle;  that  nine  tons  of  coal  were 
burned  last  winter;  that  the  reason  she  knows  what  it  takes 
to  run  the  house  is  because  she  has  kept  house  since  her  sister 
Hannah  died;  that  her  brothers  never  did  anj^ing  for  Mar- 
garet;  that  she  never  heard  Hannah  ask  for  more  money  than 
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they  gave  in  for  their  boards  nor  did  she  ever  hear  her  say 
that  she  thought  she  was  doing  too  much  for  Margaret  and 
the  others  not  enough;  that  all  she  did  for  her  invalid  sister 
was  done  willingly;  that  she  never  knew  of  her  brothers  giving 
Margaret  anything,  even  in  the  way  of  a  gift  at  Christmas  or 
Easter;  that  the  house  they  live  in  is  insured  against  fire,  and  the 
insurance  has  been  paid  but  once  since  the  mother  died;  that 
her  sister  Hannah  paid  it;  that  Hannah  looked  out  for  the 
taxes;  that  no  repairs  had  been  done  on  the  house  since  the 
death  of  the  mother;  that  when  she  paid  her  board  she  knew 
that  she  was  not  paying  for  any  more  than  her  own  board  and 
room,  and  did  not  feel  that  she  was  helping  any  of  the  other 
members  of  the  family  by  paying  this;  that  she  could  not  have 
gotten  board  anywhere  in  Bridgewater  cheaper  than  she  was 
getting  at  home;  that  the  board  she  got  at  home  was  very 
good. 

Dr.  Goddard  testified  as  follows:  that  he  practices  in  Brock- 
ton; that  he  was  called  to  Bridgewater  to  attend  Hannah 
Buckley;  that  he  was  told  the  story  of  her  accident;  that 
they  told  him  she  injured  her  right  middle  finger  by  running 
a  needle  into  it  six  days  before,  and  that  it  did  not  trouble 
her  much  for  a  day  or  two,  after  which  time  it  began  to  swell; 
that  according  to  Dr.  Warren  she  had  a  very  high  temperature 
and  pulse;  that  the  general  symptoms  were  those  of  blood 
poisoning;  that  he  saw  Miss  Buckley  the  day  before  she  died, 
that  was  Thursday  afternoon,  April  10;  that  he  had  not  seen 
her  at  all  until  then;  that  when  he  saw  her  this  afternoon  she 
had  the  appearance  of  a  woman  dying  from  blood  poisoning; 
that  he  did  not  sound  her  heart  and  go  all  over  her  except  in 
a  superficial  way  to  see  if  anything  marked  presented  itself; 
that  some  are  more  likely  to  succumb  quickly  to  blood  poison- 
ing than  others;  that  this  kind  of  blood  poisoning  is  one  of 
the  very  worst  forms;  that  no  cultures  were  taken,  so  he  can- 
not say  exactly  what  germ  it  .was,  but  he  feels  quite  sure  that 
it  was  the  worst  kind  of  a  germ;  that  this  germ  goes  Uke  wild 
fire;  that  this  kind  of  blood  poisoning  is  always  fatal  because 
at  the  beginning  you  could  not  tell  what  kind  of  a  germ  it  is. 
If  at  the  beginning  they  knew  what  it  was,  they  would  ampu- 
tate the  arm  and  save  the  patient's  life,  but  it  is  not  until  it 
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develops  that  they  know  what  it  is,  and  it  goes  so  quickly 
that  it  is  too  late  to  do  anything. 

Patrick  H.  Buckley  testified  as  follows:  that  he  lives  in 
Bridgewater  and  that  he  is  a  brother  of  Margaret,  Helen  and 
Hannah  Buckley;  that  his  sister  Hannah  was  in  good  health 
always,  until  she  received  her  injury,  and  worked  continually 
with  the  exception  of  the  year  she  stayed  at  home;  that  his 
sister  Margaret  has  been  sick  for  the  past  twenty-five  years; 
that  after  his  mother  died,  four  years  ago,  his  sister  Hannah 
took  charge  of  the  house,  and  since  then  he  did  not  have  to 
pay  anything  towards  coal  or  taxes;  that  Margaret  was  sup- 
ported altogether  by  her  sister  Hannah;  that  Drs.  Warren  and 
Whalen  attended  his  sister  Margaret;  that  Margaret  had  never 
earned  a  cent  since  her  mother  died;  that  he  never  made  any 
repairs  on  the  house  the  past  four  years;  that  he  works  for  the 
L.  Q.  White  Shoe  Company  and  earns  on  an  average  of  from 
$18  to  $20  a  week;  that  he  pays  the  same  amount  of  board 
now  as  he  did  when  his  mother  lived;  that  Margaret  never 
asked  him  for  anything,  nor  did  Hannah  ask  anything  for 
Margaret;  that  everything  went  on  the  same  way  after  his 
mother's  death,  and  Margaret  seemed  to  be  perfectly  content 
with  the  arrangements;  that  everything  went  along  smoothly 
and  Hannah  never  found  fault;  that  Hannah  was  a  stitcher 
at  the  L.  Q.  White  Shoe  Company. 

Mr.  Packard  testified  as  follows:  that  he  is  a  superintendent 
at  the  L.  Q.  White  Shoe  Company;  that  Miss  Buckley  had  not 
been  on  the  job  very  long;  that  she  was  just  learning,  and 
after  a  while  she  would  make  a  good  deal  more  money;  that 
the  job  is  worth  from  $12  to  $16  a  week  and  higher;  that  some 
would  make  $18  and  $19;  that  she  was  increasing  quite  rapidly; 
that  he  could  not  say  how  steadily  she  worked,  because  some 
departments  lay  off  for  a  few  days  when  there  is  not  much 
work;  that  after  six  months'  time  a  person  should  be  a  quick 
operator;  that  a  pretty  good  operator  would  earn  from  $12 
to  $16  a  week. 

Decree  of  Supreme  Jvdicial  Court  on  Appeal. 

Hammond,  J.  This  is  an  appeal  by  the  insurer  from  a  de- 
cree of  the  Superior  Court  made  in  accordance  with  a  decision 
of  the  Industrial  Accident  Board  acting  under  St  1911,  c.  751, 
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commonly  called  the  Workmen's  Compensation  Act  The  only 
question  raised  here  by  the  appeUant  is  whether  the  evidence 
justified  the  finding  of  the  Board  that  Margaret^  at  the  time  of 
the  injury  to  her  sister^  was  wholly  dependent  upon  Hannah 
for  support 

There  is  no  appeal  from  the  finding  of  the  Board  upon  a 
question  of  fact  where  there  is  any  evidence  to  support  it ;  but 
where,  as  here,  the  evidence  is  all  reported,  the  question  whether 
it  is  sufficient  to  support  the  finding  is  one  of  law  and  may  be 
revised  here. 

The  insurer  contends  that  the  finding  that  Margaret  was 
wholly  dependent  upon  Hannah  is  not  justified  by  the  evidence. 
We  have  examined  the  evidence  and  cannot  say  as  matter  of 
law  that  it  does  not  justify  the  finding.  The  only  part  of  it 
that  presents  any  difficulty  is  that  part  relating  to  Margaret's 
interest  in  the  house  in  which  she  and  her  sisters  lived.  Curi- 
ously enough,  while  the  evidence  as  to  the  other  circumstances 
of  the  family  is  narrated  in  considerable  detail  in  the  body  of 
the  majority  report  of  the  committee  of  arbitration,  upon  which 
that  report  as  well  as  the  decision  of  the  Board  is  based,  the 
matter  of  the  ownership  of  the  house  is  not  mentioned  either 
by  the  committee  or  by  the  Board.  It  appears  only  in  the 
transcript  of  the  evidence  made  for  the  insurer  by  the  commit- 
tee, of  which  transcript  the  Board  says  that  it  "  adds  unneces- 
sarily to  the  record,  the  material  evidence  being  stated  in  the 
report  of  the  committee  .  .  .  and  the  findings  and  decision  of 
the  .  .  .  Board." 

It  appears  from  this  transcript  that  Margaret  testified  that 
the  house  ^^  is  owned  by  them  (Margaret  and  Hannah) ;  that 
when  the  mother  died  the  house  was  passed  down  to  her 
(Margaret),  and  at  her  death  it  was  to  go  to  Hannah,  and  at 
Hannah's  death  it  was  to  go  to  Hannah's  dependents ;  that  the 
house  is  worth  about  $2,000,  including  the  land  and  bam." 
Helen,  a  sister,  testified  that  ^^  the  furniture  had  always  been 
in  the  house,  but  she  thought  that  perhaps  when  the  house  was 
left  to  Margaret,  .  .  .  the  furniture  was  also  left;  that  many 
new  things  had  been  added  to  the  house  since  her  mother  died." 

This  evidence  was  very  vague  and  unsatisfactory.  No  docu- 
mentary evidence  was  given  so  that  it  could  be  determined  what 
was  the  precise  nature  of  Margaret's  interest;  and  in  view  of 
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her  long-continued  illness  and  invalidism  it  may  be  that  no 
reliance  was  placed  either  by  the  conmiittee  or  by  the  Board 
upon  her  testimony  in  this  respect  Moreover,  her  statement, 
if  believed,  showed  at  most  only  a  life  interest,  and  no  light  was 
thrown  upon  the  condition  of  the  property  and  the  cost  of  keep- 
ing it  up  as  a  life  tenant  was  bound  to  do.  And  further,  it 
may  have  seemed  to  the  Board  upon  the  evidence  that  Margaret 
was  frail  and  liable  at  any  time  to  die  suddenly.  It  does  not 
appear  whether  there  was  a  mortgage  upon  the  house.  Indeed, 
the  whole  evidence  upon  the  subject  seems,  as  above  stated,  to 
have  been  very  unsatisfactory,  and  the  Board  well  may  have 
concluded  that  Margaret's  interest,  even  if  it  was  a  life  estate* 
was  of  little  if  any  value  for  use  or  for  sale,  and  for  that  reason 
practically  had  no  bearing  upon  the  question  of  her  dependency 
upon  Hannah.  It  cannot  be  said  as  matter  of  law  that  such  a 
conclusion  was  erroneous. 

Decree  affirmed. 


Cass  No.  874. 

Mary    A.    Hayden,    Administratrix    and    Dependent    op 

James  F.  Hayden,  Deceased,  Employee. 
Bay  State  Street  Railway  Company,  Employer. 
Massachusetts  Employees  Insurance  Association,  Insurer. 

Value  of  Board  not  to  be  deducted  in  computing  Com- 
pensation DUE  Partial  Dependents. 

The  employee  contributed  the  sum  of  $12.50  to  the  dependents,  $10  in  cash  to  his 
mother,  and  $2.50  in  groceries,  weekly,  the  sole  question  at  issue  beinis  whether 
the  said  dependents  were  entitled  to  the  payment  of  a  weekly  compensation 
equal  to  the  same  proportion  of  the  weekly  payments  for  the  benefit  of  persons 
wholly  dependent  as  the  amount  contributed  by  the  employee  to  such  partial 
dependents  bears  to  the  annual  earnings  of  the  deceased,  or  whether  from  the 
amount  so  contributed  the  value  of  his  board  should  be  deducted. 

Held,  that  the  value  of  board  should  not  be  deducted  in  computing  the  compensa- 
tion due  the  partial  dependents. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend* 
ments   thereto,    having   investigated   the   claim   of   Mary   A. 
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Hayden,  administratrix  and  dependent  of  James  F.  Hayden, 
deceased  employee,  v,  Massachusetts  Employees  Insurance 
Association,  this  being  case  No.  374  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  Cambridge,  representing  the  Industrial  Accident 
Board,  chairman,  Benjamin  A.  Lockhart  of  Boston,  Mass., 
representing  the  employee,  and  Arthur  Bancroft  of  Boston, 
Mass.,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  at  the  Hearing  Room,  Pemberton  Building,  Boston, 
Mass.,  Thursday,  Aug.  14,  1913,  at  10.15  a.m. 

It  was  agreed  that  James  F.  Hayden,  the  deceased  employee, 
twenty-four  years  of  age,  and  residing  at  457  Linden  Street, 
Fall  River,  Mass.,  was  killed  at  his  place  of  employment  in  the 
substation  of  the  Bay  State  Street  Railway  Company  in  that 
city  on  the  morning  of  Monday,  Jan.  6,  1913,  at  about  3.55 
o'clock.  He  was  an  electrician,  working  nights,  and  death  was 
caused,  in  all  probability,  by  an  electric  shock.  The  deceased 
was  unmarried  and  resided  with  his  father  and  mother.  Three 
brothers,  Lawrence  E.,  Jr.,  William  H.  and  Francis,  and  two 
sisters,  Margaret  M.  and  Genevieve,  lived  at  home.  It  was 
agreed  that  the  injury  arose  out  of  and  in  the  course  of  his 
employment,  and  that  his  average  weekly  wages  were  $17.66. 

The  parties  also  agreed  that  the  deceased  contributed  the 
sum  of  $12.50  to  the  dependents,  $10  in  cash  to  his  mother, 
Mary  A.  Hayden,  and  $2.50  in  groceries,  weekly,  the  sole 
question  at  issue  being  whether  the  dependents  were  entitled 
to  the  payment  to  the  administrator,  for  their  benefit,  of  a 
weekly  compensation  equal  to  the  same  proportion  of  the 
weekly  payments  for  the  benefit  of  persons  wholly  dependent 
as  the  amount  contributed  by  the  employee  to  such  partial 
dependents  bears  to  the  annual  earnings  of  the  deceased,  or 
whether  from  the  amount  so  contributed  the  value  of  his  board, 
which  was  agreed  to  be  $4  weekly,  should  be  deducted  and  the 
amount  actually  contributed  by  him  be  considered  as  $8.50, 
this  being  the  sum  contributed,  less  the  agreed  value  of  his 
board.  This  question  is  now  before  the  Supreme  Judicial 
Court,  the  findings  and  decision  of  the  Industrial  Accident 
Board  in  the  case   of  Daniel  Murphy   of  Lancaster,   ^lass.. 
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partial  dependent  of  Walter  Murphy  of  Lancaster,  Mass.,  t. 
American  Mutual  Liability  Insurance  Company  having  been 
taken  up  on  appeal  by  the  insurer,  the  sole  question  at  issue 
being  whether  there  shall  be  deducted  from  the  amount  con- 
tributed by  the  employee  to  those  partially  dependent  upon 
him  the  cost  or  value  of  his  board  in  arriving  at  the  amount 
due  the  said  partial  dependents  under  the  act. 

It  was  agreed  that  the  insurer,  the  Massachusetts  Employees 
Insurance  Association,  would  pay  to  Mary  A.  Hayden,  the 
administrator,  the  sum  of  $6.25  weekly  for  a  period  of  three 
hundred  weeks  from  the  date  of  the  injury,  which  is  the 
amount  of  the  partially  dependent  compensation  without  de- 
ducting the  value  of  the  board,  contingent  upon*  the  affirma- 
tion of  the  findings  and  decision  of  the  Industrial  Accident 
Board  in  the  case  of  Murphy  v.  American  Mutual  Liability 
Insurance  Company,  above  referred  to,  it  being  further  agreed 
that,  should  the  decision  be  revised,  the  insurer  would  pay 
compensation  in  accordance  with  the  decision,  of  the  Supreme 
Judicial  Court,  increasing  or  decreasing  said  compensation,  and 
if  decreased,  crediting  future  payments  due  the  administratrix 
to  the  insurer  until  the  excess  payments  were  balanced. 

The  committee  of  arbitration  therefore  finds  that  compen- 
sation is  due  the  administratrix,  the  said  Mary  A.  Hayden,  in 
accordance  with  this  agreement,  viz.,  at  the  rate  of  $6.25  per 
week. 

David  T.  Dickinson. 
Benjamin  A.  Lockhart. 
Arthur  Bancroft. 
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Casb  No.  380. 

Hazel  Young,  Employee. 
J.  E.  Duncan,  Employer. 
Ftoelity  and  Casualty  Company  of  New  York,  Insurer. 

Employee  who  had  not  claimed  her  Right  of  Action 
AT  Common  Law  disputes  Jurisdiction  of  Committee 
of  Arbitration.  Committee  takes  Jurisdiction  and 
AWARDS  Compensation.  Employee  proceeds  with 
Common  Law  Action  in  Superior  Court  and  Case 
is  taken  to  supreme  judicial  court,  which  decides 
THAT  AN  Employee  must  give  Notice  of  Claim  of 
Right  of  Action  at  Common  Law  at  Time  of  Con- 
tract op  Hire  or  be  held  to  have  accepted  Act. 

This  employee  receiving  a  personal  injury  arising  out  of  and  in  the  course  of  her 
employment,  the  insurer  admitted  Uabilityi  and  the  compensation  due  under 
the  act  was  offered.  She  declined  to  accept  same  and  brought  suit  against 
her  employer  under  the  general  law.  The  insurer,  alleging  a  disagreement 
between  the  parties,  requested  a  hearing  before  a  committee  of  arbitration, 
and  the  employee  formally  objected,  raising  the  question  of  the  lack  of  juris- 
diction of  the  said  committee.  The  committee  was  formed  and  heard  the 
evidence,  which  showed  that  a  "notice  to  employees,"  informing  them  of  the 
fact  that  their  employer  was  a  subscriber  to  insurance,  was  properly  posted, 
and  that  the  employee,  Hazel  Young,  had  not  given  the  subscriber  a  notice 
of  her  claim  to  a  right  of  action  at  common  law. 

Hdd,  that  all  the  rights  of  the  employee  on  account  of  the  personal  injury  received 
while  in  the  employ  of  the  subscriber  are  imder  the  Workmen's  Compensation 
Act,  and  compensation  is  due  her  in  accordance  with  said  act. 

Nate.  —  This  decision  was  not  api>ealed  from,  the  employee  having  refused  to 
recognise  the  jurisdiction  of  the  conmiittee  of  arbitration.  The  case  was  heard 
in  the  Superior  Court  and  taken  to  the  Supreme  Judicial  Coiurt,  which  decided 
that  an  employee  must  give  notice  of  his  desire  to  avoid  the  Workmen's  Com- 
pensation Act  when  he  enters  the  employment  of  a  subscriber,  or  he  is  held  to 
have  availed  himself  of  the  act.  Counsel  for  employee  argued  that  the  act 
was  unconstitutional  because  the  employee  was  deprived  of  her  constitu- 
tional right  to  a  trial  by  jury,  and  the  court  ruled  that  the  issue  of  fact,  if 
it  had  been  presented  properly,  as  to  whether  the  parties  had  come  under 
the  operation  of  said  act,  might  be  tried  by  a  jury.  Act  held  to  be  con- 
stitutional. 

Report  of  Committee  of  Arbitration. 

The  arbitration  cominittee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Hazel  Young  v. 
Fidelity  and  Casualty  Company  of  New  York,  this  being  case 
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No.  380  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  John  G.  Brackett,  Esq.,  89  State  Street,  Boston, 
Mass.,  representing  the  insurer,  and  Martin  T.  Joyce,  987 
Washington  Street,  Boston,  Mass.,  representing  the  employee, 
being  duly  sworn,  heard  the  parties  and  their  witnesses  in  the 
Selectmen's  Room,  Town  Hall,  Arlington,  Mass.,  Saturday, 
Oct.  11,  1913,  at  10  A.M. 

Hazel  Young,  residing  at  18  Swan  Place,  Arlington,  Mass., 
was  in  the  employ  of  J.  E.  Duncan,  a  manufacturing  jeweler, 
Massachusetts  Avenue,  Arlington,  Mass.  On  June  10  she  was 
using  matches,  applying  hydrochloric  acid  to  rings  in  order  to 
remove  enamel.  The  acid  got  on  the  top  of  the  matches  and 
burned  the  thumb  and  forefinger  of  the  right  hand. 

The  insurer  admitted  that  the  employee  received  a  personal 
injury  arising  out  of  and  in  the  course  of  her  employment,  the 
only  matter  in  dispute  being  the  question  of  jurisdiction,  which 
was  raised  by  the  attorney  for  the  employee. 

Previous  to  the  hearing.  Otto  C.  Scales,  Esq.,  attorney  for 
Miss  Young,  filed  the  foUoTidng  statement:  — 

In  re  the  case  of  Hazel  Young,  employee,  and  Jefferson  E.  Duncan, 
employer,  as  to  which  you  have  notified  Miss  Young  that  there  is  to  be  a 
hearing  to-day  at  10  a.m.  in  Arlington  Town  Hall,  Arlington,  Mass.,  I 
beg  to  state  that  I  appear  before  your  committee  this  morning  only  for 
the  purpose  of  objecting  to  your  conmiittee  hearing  any  evidence  in  the 
matter,  on  the  ground  that  Miss  Young  claims  that  your  committee  has 
no  jurisdiction  in  the  premises. 

The  committee  noted  the  objections,  but  ruled  that  it  had 
jurisdiction. 

Jefferson  E.  Duncan,  the  employer,  testified  that  he  was  a 
manufacturing  jeweler,  and  had  in  his  employ  seven  hands. 
He  had  taken  out  a  policy  of  insurance  on  Aug.  24,  1912, 
which  covered  the  Workmen's  Compensation  Act  with  the 
Fidelity  and  Casualty  Company  of  New  York,  and  had  posted 
a  notice  the  latter  part  of  August,  1912,  beside  the  time  clock. 
The  employees  were  obliged  to  go  to  the  time  clock  to  ring  in 
and  ring  out  four  times  a  day.  Miss  Young  did  not  reserve 
her  common-law  rights  and  entered  his  employ  on  Jan.  20,  1913. 
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Sarah  Head,  bookkeeper  for  Mr.  Duncan,  testijSed  that  there 
was  a  notice  to  employees  that  they  were  insured  under  the 
Workmen's  Compensation  Act  posted  about  the  latter  part  of 
August,  1912,  and  that  the  date  of  the  policy  was  Aug.  24, 
1912. 

Chester  L.  Rich  testified  that  he  was  in  the  employ  of  Mr. 
Duncan  from  the  middle  of  June  until  Sept.  1,  1913,  and  had 
seen  a  notice  advising  employees  of  the  Workmen's  Compensa- 
tion Act.     It  was  posted  on  the  wall  near  the  time  clock. 

Hazel  Young  was  then  asked  to  testify.  Her  attorney.  Otto 
C.  Scales,  objected,  and  a  subpoena  was  then  made  out  and 
served  upon  her.    She  was  then  sworn. 

Hazel  Young  testified  that  while  in  the  employ  of  Jefferson 
E.  Duncan  on  June  10,  1913,  she  was  applying  hydrochloric 
acid  by  the  use  of  sharpened  matches  to  rings  in  order  to  re- 
move the  enamel.  After  finishing  the  rings  she  saw  a  little 
white  speck  on  her  finger,  and  it  felt  as  though  a  pin  had 
pricked  it.  After  a  while  it  began  to  spread  and  went  on  to 
the  thumb.  The  following  questions  were  then  asked  Miss 
Young:  — 

Q.  How  did  you  remember  after  you  were  injured  that  there  was  no 
notice  posted?  A.  I  went  to  Mr.  Duncan  the  next  morning,  as  of  course 
I  could  not  work.  I  saw  him  about  9  o'clock,  and  he  then  informed  me 
that  he  was  insured  and  that  the  insurance  company  would  take  care  of 
the  matter. 

Q.  Suppose  there  was  such  a  notice  posted  before,  would  you  go  looking 
aroimd  the  walls  for  it?  A.  No.   I  would  not  have  looked  for  it. 

Q.  Nothing  happened  to  make  you  think  of  this  notice?  A.  I  looked 
on  the  walls  and  saw  what  was  there. 

Q.  This  place  by  the  clock  is  a  place  where  you  could  see  it?  A.  If 
there  had  been  a  light  I  could  have. 

Q.  Can  you  swear  positively  that  it  was  not  there?   A.  I  can. 

Q.  You  also  say  that  you  made  no  special  effort  to  look  for  it?  A.  I 
looked  on  the  wall  and  knew  what  was  there.  I  knew  nothing  of  the 
notice  until  Mr.  Duncan  told  me. 

Q.  Did  you  look  then?  A.  I  did  not  feel  as  though  I  wanted  to  look 
for  an3rthing. 

Q.  You  base  your  statement  that  there  was  no  notice  on  the  fact  that 
you  looked  upon  the  wall,  and  at  the  time  you  looked  you  did  not  see  any- 
thing, and  knew  nothing  about  this  notice?   A.  Yes. 

Q.  And  you  would  swear  that  there  was  no  notice  posted?  A.  I  do. 

Q.  You  never  heard  any  one  talk  about  it?  A.  No,  sir.  Not  before 
the  accident.    I  have  since. 
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Miss  Young  further  testified  that  she  had  been  unable  to 
work  because  of  the  accident  from  June  10  to  September  14. 
Asked  as  to  why  she  held  her  arm  rigid^  she  replied  that  she 
did  not  know  that  she  did,  and  that  it  was  lame.  Miss  Young 
is  now  employed  by  a  telephone  company  in  Wilton,  Me.,  at 
a  salary  of  $6  per  week. 

Taking  up  the  matter  of  the  jurisdiction  of  the  committee 
of  arbitration,  we  find  that  the  employer  was  a  subscriber  to 
insurance  under  the  Workmen's  Compensation  Act  before 
Hazel  Young,  the  employee,  entered  into  contractual  relations 
with  the  said  employer,  and  that  under  section  5,  Part  I.,  of 
the  Workmen's  Compensation  Act  all  her  rights  are  under  said 
act  and  not  under  the  conunon  law. 

Section  5,  Part  I.,  provides  that  "an  employee  of  a  sub- 
scriber shall  be  held  to  have  waived  his  right  of  action  at  com- 
mon law  to  recover  damages  for  personal  injuries  if  he  shall 
not  have  given  his  employer,  at  the  time  of  his  contract  of 
hire,  notice  in  writing  that  he  claimed  such  right,  or  if  the 
contract  of  hire  was  made  before  the  employer  became  a  sub- 
scriber, if  the  employee  shall  not  have  given  the  said  notice 
within  thirty  days  of  notice  of  such  subscription." 

In  this  case,  the  contract  of  hire  was  made  after  the  em- 
ployer had  become  a  subscriber,  and  the  employee  had  not 
given  notice  retaining  her  common-law  rights  at  the  time  of 
her  contract  of  hire.  Therefore,  "an  employee  of  a  subscriber 
shall  be  held  to  have  waived  his  right  of  action  at  common  law 
to  recover  damages  for  personal  injuries,"  not  having  "given 
his  employer,  at  the  time  of  his  contract  of  hire,  notice  in  writing 
that  he  claimed  such  right." 

Section  5,  Part  III.,  of  the  act  provides  that  "if  the  associa- 
tion and  the  injured  employee  fail  to  reach  an  agreement  in 
regard,  to  compensation  under  this  act,  either  party  may  notify 
the  Industrial  Accident  Board,  who  shall  thereupon  call  for  the 
formation  of  a  committee  of  arbitration."  The  language  of 
this  section  is  mandatory.  The  Industrial  Accident  Board 
"shall"  call  for  the  formation  of  a  committee  of  arbitration 
"if  the  association  and  the  injured  employee  fail  to  reach  an 
agreement."  It  is  further  provided  that  if  "either  party  does 
not  appoint  its  member  of  this  committee  within  seven  days 
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after  notification,  as  above  provided,  or  after  a  vacancy  has 
occurred,  the  Board  or  any  member  thereof  shall  fill  the  va- 
cancy."   (See  section  6,  Part  III.) 

The  above  sections  make  it  clear:  first,  that  an  employee  of 
a  subscriber  shall  be  held  to  have  waived  his  right  of  action  at 
common  law  if  he  does  not  serve  notice  in  writing  at  the  time 
of  his  contract  of  hire  that  he  claimed  such  right;  second,  that 
the  law  makes  it  mandatory  upon  the  Industrial  Accident 
Board  to  form  a  committee  of  arbitration  and  hear  the  evidence, 
the  only  condition  precedent  to  such  mandatory  action  being 
that  "the  association  and  the  injured  employee  fail  to  agree." 

The  requirement  of  section  15,  Part  II.,  that  "  no  proceedings 
for  compensation  under  this  act  shall  be  maintained  unless  a 
notice  of  the  injury  shall  have  been  given  to  the  association 
or  subscriber,"  is  not  operative  in  a  case  like  the  one  under 
consideration,  where  the  "association  or  subscriber"  expressly 
waives  the  requirement  by  asking  for  the  formation  of  a  com- 
mittee of  arbitration. 

The  committee  of  arbitration  therefore  finds,  upon  all  the 
evidence,  that  the  employer,  J.  E.  Duncan,  was  a  subscriber 
to  insmrance  under  the  Workmen's  Compensation  Act  prior  to 
and  at  the  time  of  the  injury  to  Hazel  Young,  the  said  em- 
ployee; that  a  "notice  to  employees,"  informing  all  employees 
of  the  said  employer's  subscription  to  insurance  under  said  act, 
was  posted  at  the  time  of  said  injury;  that  the  said  employer 
was  a  subscriber  to  insurance  prior  to  the  date  upon  which 
contractual  relations  were  entered  into  with  the  said  employee; 
that  the  said  employee  received  a  personal  injury  arising  out 
of  and  in  the  course  of  her  employment;  that  all  her  rights 
because  of  the  receipt  of  said  personal  injury  are  under  the 
Workmen's  Compensation  Act;  that  the  said  employee  was 
incapacitated  for  work  as  a  result  of  said  personal  injury  from 
June  10,  1913,  to  Sept.  14,  1913;  that  her  average  weekly 
wages  were  $5;  that  she  is  entitled  to  medical  and  hospital 
services  during  the  first  two  weeks  after  the  injury,  that  is, 
from  Jime  10,  1913,  to  June  23,  1913,  inclusive;  and  that  she 
is  entitled  to  the  payment  of  a  weekly  compensation  of  $4 
from  June  24,  1913,  to  Sept.  14,  1913,  inclusive,  that  is,  to  the 
payment  of  a  total  sum  of  $47.43,  this  being  all  the  compensa- 
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tion  due  said  employee  from  the  Fidelity  and  Casualty  Com- 
pany for  all  incapacity  for  work  resulting  from  said  personal 
injury. 

Joseph  A.  Pares. 
'  Martin  T.  Joyce. 

John  G.  Brackett. 

By  agreement  of  the  committee  of  arbitration,  and  at  the 
request  of  Otto  C.  Scales,  Esq.,  attorney  for  the  employee,  the 
f6llowing  statement  is  incorporated  in  the  record:  — 

Hazel  Young,  the  said  employee,  made  no  claim  for  compen- 
sation, and  refused  to  receive  compensation  under  this  act- 
The  Fidelity  and  Casualty  Company  notified  the  Industrial 
Accident  Board  that  the  parties  had  failed  to  reach  an  agree- 
ment, as  provided  by  section  5,  Part  III.,  of  the  act,  and  the 
Industrial  Accident  Board  thereupon  called  for  the  formation 
of  a  committee  of  arbitration  and  notified  the  parties  to  name 
their  representatives  upon  said  committee.  The  employee  neg- 
lected and  refused  to  name  her  representative,  and  the  Board 
filled  the  vacancy,  as  provided  by  said  section  5,  Part  III. 
Otto  C.  Scales,  attorney  for  the  employee,  objected  to  the 
swearing  in  of  the  committee  and  to  all  proceedings,  stating 
that  he  contended  that  the  committee  had  no  jurisdiction, 
because  the  employee  had  made  no  claim  for  compensation 
under  the  act,  and  has  made  no  agreement  or  otherwise  sub- 
mitted herself  to  the  jurisdiction  of  the  Board,  and  because  she 
had  no  knowledge  of  the  insurance  of  her  employer  under  the 
act  until  after  she  received  her  injuries.  No  witnesses  were 
presented  by  the  employee,  and  the  said  employee,  through  her 
attorney,  refused  to  offer  any  evidence  in  her  behalf,  or  to  cross- 
examine  any  witness,  or  take  part  in  the  proceedings,  except 
to  state  his  objections. 

Joseph  A.  Parks. 
Martin  T.  Joyce. 
John  G.  Brackett. 
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Decree  of  Supreme  Judicial  Court 

RuGG,  C.J.  Hazel  Young  received  injuries  arising  out  of 
and  in  the  course  of  her  employment  while  working  for  Jefferson 
£•  Duncan.  She  brought  an  action  of  tort  at  common  law 
against  her  employer,  alleging  that  her  injuries  resulted  from 
his  negligent  conduct.  The  defendant  seasonably  filed  a  paper 
entitled  "Motion  and  Plea,"  setting  out  that  he  was  a  sub- 
scriber under  the  Workmen's  Compensation  Act  at  the  time  of 
the  plaintiff's  employment  by  him,  and  had  continued  so  to  be 
since,  and  that  she  neither  at  the  time  of  entering  his  employ- 
ment nor  at  any  time  thereafter  gave  him  notice  that  she 
claimed  her  right  of  action  at  common  law  as  provided  in  St. 
1911,  c.  751,  Part  I.,  §  5,  and  hence  that  she  could  not  maintain 
her  action  at  law,  concluding  with  a  prayer  that  the  writ  abate. 
Both  parties  treated  this  as  a  plea  in  abatement.  The  plaintiff 
had  claimed  a  trial  by  jury.  It  is  not  necessary  to  determine 
whether  this  referred  only  to  the  general  issues  raised  in  her 
declaration  or  extended  to  the  plea  in  abatement.  She  had  a 
right  to  claim  trial  by  jury  upon  the  facts  raised  by  this  plea. 
(O'Loughlin  v.  Bird,  128  Mass.  600;  Oliver  Ditson  Co.  r.  Testa, 
216  Mass.  123.)  But  having  proceeded  to  hearing  upon  the 
plea  before  the  judge  without  objection,  and  without  insisting 
upon  a  trial  by  jury  as  to  the  facts  raised  by  it,  that  right  if 
preserv'ed  up  to  that  time  was  waived  as  to  that  point.  Hence, 
no  constitutional  right  to  trial  by  jury  is  involved  in  this  re- 
spect. The  court  allowed  the  motion.  As  a  matter  of  con- 
struction this  means  that  he  found  the  facts  as  alleged  in  the 
miotion.  He  excluded,  subject  to  the  plaintiff's  exception,  the 
affidavit  offered  by  her  tending  to  show  that  the  defendant  had 
not  complied  with  section  21,  Part  IV.,  of  the  act,  as  amended 
by  St.  1912,  c.  571,  §  16,  as  to  giving  notice  to  every  person 
with  whom  he  is  about'  to  enter  into  a  contract  of  hire  that  he 
has  provided  for  payment  to  injured  employees  under  the  act, 
and  that  no  notice  had  been  given  her  and  she  had  no  knowl- 
edge that  the  defendant  was  a  subscriber  under  the  act. 

It  must  be  presumed  that  the  court  found  that  the  defendant 
was  a  subscriber  under  the  act.  That  finding  must  stand,  as 
the  evidence  upon  which  it  was  based  is  not  reported.    The 
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questions  presented  are,  whether  an  employee  must  receive 
notice  that  the  employer  is  a  subscriber  before  he  can  be  held 
to  have  waived  his  common-law  rights,  and  whether  the  failure 
of  the  employer  to  give  the  notices  required  of  him  renders  the 
act  inoperative  as  to  the  unnotified  employee,  if  the  latter  so 
elects. 

The  purpose  of  this  act  has  been  stated  several  times.  Briefly, 
it  was  to  substitute  a  method  of  accident  insurance  in  place  of 
the  common-law  rights  and  liabilities  for  substantially  all  em- 
ployees except  domestic  servants,  farm  laborers  and  masters  of 
and  seamen  on  vessels  engaged  in  interstate  or  foreign  com- 
merce, and  those  whose  employment  is  casual  or  not  in  the 
usual  course  of  trade,  business  or  employment  of  the  employer, 
and  probably  those  subject  to  the  federal  Employers'  Liability 
Act.  It  was  a  humanitarian  measure  enacted  in  response  to  a 
strong  public  sentiment  that  the  remedies  afforded  by  actions 
of  tort  at  common  law  and  under  the  Employers'  Liability  Act 
had  failed  to  accomplish  that  measure  of  protection  against  in- 
juries and  of  relief  in  case  of  accident  which  it  was  believed 
should  be  afforded  to  the  workman.  It  was  not  made  compul- 
sory in  its  application,  but  inducements  were  held  out  to  facili- 
tate its  voluntary  acceptance  by  both  employers  and  employees. 
It  is  manifest  from  the  tenor  of  the  whole  act  that  its  general 
adoption  and  use  throughout  the  Conmionwealth  by  all  who 
may  embrace  its  privileges  is  the  legislative  desire  and  aim  in 
enacting  it.  The  act  is  to  be  interpreted  in  the  light  of  its 
purpose,  and  so  far  as  reasonably  may  be,  to  promote  the  ac- 
complishment of  its  beneficent  design. 

Part  I.,  section  5,  provides  that  "An  employee  shall  be  held 
to  have  waived  his  right  of  action  at  common  law  to  recover 
damages  for  personal  injuries  if  he  shall  not  have  given  his 
employer,  at  the  time  of  his  contract  of  hire,  notice  in  writing 
that  he  claimed  such  right,  or,  if  the  contract  of  hire  was  made 
before  the  employer  became  a  subscriber,  if  the  employee  shall 
not  have  given  the  said  notice  within  thirty  days  of  notice  of 
such  subscription."  This  sentence  is  plain  and  definite.  The 
employee  is  held  to  have  waived  his  comimon-law  right  if  he 
fails  to  give  notice  "at  the  time  of  his  contract  of  hire."  This 
absolute  and  unequivocal  provision  is  not  made  dependent  upon 
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any  other  condition  or  circumstance.  It  is  not  made  to  rest 
upon  knowledge  or  notice  to  him  of  the  fact  that  the  employer 
is  a  subscriber.  That  it  was  not  intended  to  be  dependent  upon 
such  knowledge  or  notice  is  plain  from  the  concluding  clause, 
which  in  the  event  of  the  employer  becoming  a  subscriber  after 
the  employment  makes  such  waiver  dependent  upon  notice. 
The  expression  of  this  condition  in  the  one  class  of  cases  im- 
pliedly would  exclude  it  from  the  other,  even  if  the  language 
used  were  less  plain.  It  seems  clear  beyond  a  doubt  from  these 
words  that  the  notice  is  required  to  be  given  when  the  terms  of 
the  employment  are  fixed  by  the  contract  of  hire. 

It  is  urged,  however,  that  the  effect  of  this  unequivocal  Ian-  ' 
guage  is  modified  by  Part  IV.,  section  21,  as  amended  by  St. 

« 

1912,  c.  671,  §  16,  which  requires  every  subscriber  to  "give 
notice  in  writing  or  print,  to  every  person  with  whom  he  is 
about  to  enter  into  a  contract  of  hire,  that  he  has  provided  for 
payment  to  injured  employees  by  the  association,"  and  to  file 
a  copy  of  the  notice  with  the  Industrial  Accident  Board.  This 
is  a  direction  to  the  employer,  but  failure  to  comply  with  it  does 
not  carry  with  it  any  penalty  either  to  him  or  to  the  em- 
ployees, except  that  it  may  involve  some  consequences  to  the 
employer  as  shown  by  section  22.  That  it  was  not  intended 
to  be  of  rigid  effect  is  apparent  from  the  further  provision  that 
the  notice  may  be  given  as  there  prescribed,  "or  in  such  other 
manner  as  may  be  approved  by  the  Industrial  Accident  Board." 
Manifestly  the  rights  of  employees  were  not  intended  to  be 
made  to  rest  on  a  method  of  giving  notice  which  may  be 
changed  from  time  to  time  by  an  administrative  board  as  ex- 
perience may  evolve  that  which  is  most  practicable.  Moreover, 
this  notice  may  have  other  uses  in  giving  information  as  to 
hospitals  and  physicians  available  to  employees  in  case  of  in- 
jury, as  is  pointed  out  in  Panasuk's  Case,  ante.  If  the  em- 
ployee's right  to  avail  himself  of  the  act  depended  upon  actual 
notice  to  him  of  the  fact  of  insurance  by  the  employer,  hard- 
ship to  the  employee  often  might  result.  There  would  be 
strong  ground  for  the  argument  (if  the  plaintiff's  contention 
were  upheld)  that  the  only  right  of  an  employee  would  be  at 
common  law,  unless  the  employer  gave  the  required  notice,  — 
a  consequence  manifestly  at  variance  with  the  general  purpose 
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of  the  act,  and  one  which  in  many  instances  would  work  great 
hardship.  There  is  no  indication  in  the  act  itself  that  Part  L, 
section  5,  and  Part  IV.,  section  22,  were  intended  to  be  correla- 
tive or  interdependent.  Each  stands  alone  with  distinct  uses 
and  purposes.  As  thus  interpreted  the  act  is  plain  and  easy 
of  comprehension.  If  an  employee  desires  to  avoid  the  act 
and  preserve  his  common-law  rights,  he  must  give  notice  to 
that  eflfect  in  the  absence  of  fraud  when  he  enters  the  employ- 
ment rather  than  when  he  is  notified  of  insurance  by  the  em- 
ployer, or  he  is  held  to  have  availed  himself  of  the  act.  This 
construction  in  the  vast  majority  of  cases  will  forward  the 
'beneficent  aims  of  the  act  better  than  any  other.  The  evidence 
offered  by  the  plaintiff  was  excluded  rightly. 

This  was  not  the  reason  for  the  ruling  -given  in  the  Superior 
Court,  but  the  accuracy  of  the  reason  given  is  of  no  conse- 
quence when  the  ruling  is  right.  (Randall  v.  Peerless  Co.,  212 
Mass.  352,  384.) 

It  follows  that  the  plaintiff  had  no  occasion  to  try  the  ques- 
tion whether  the  employer  had  given  the  notice  required  of  him 
under  the  act  or  the  regulations  of  the  Industrial  Accident 
Board,  and  hence  had  no  right  to  a  trial  by  jury  in  that  respect. 
If  the  parties  are  subject  to  the  act  then  all  their  rights  arising 
under  it  are  to  be  settled  by  the  agencies  there  provided,  and 
not  as  in  actions  at  conunon  law.     (Panasuk's  Case,  ante.) 

The  plaintiff  argues  that  the  act  is  unconstitutional  as  thus 
interpreted.  An  opinion  was  given  by  the  justices  to  the  Gen- 
eral Court  to  the  effect  that  the  act  would  be  constitutional  if 
enacted.  (Opinion  of  Justices,  209  Mass.  607.)  This  opinion, 
however,  was  advisory  in  character,  given  by  the  justices  as 
individuals,  without  the  benefit  of  argument,  and  was  not  an 
adjudication  by  the  court,  and  the  rule  of  stare  decisis  does  not 
a-Pply  to  it.  (Green  v.  Commonwealth,  12  Allen,  155,  164; 
Opinion  of  Justices,  7  Pick.  125,  130;  126  Mass.  566;  214  Mass. 
599,  604.)  Therefore  the  ground  is  re-examined  in  the  light  of 
the  argument  now  presented,  without  reliance  upon  the  earlier 
opinion  of  the  justices,  and  with  the  effort  carefully  to  guard 
against  any  influence  flowing  from  our  previous  consideration. 
Attack  is  made  upon  Part  I.,  section  5,  on  various  grounds. 
It  is  urged  that  it  deprives  the  plaintiff  of  her  constitutional 
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right  to  a  trial  by  jury.  If  that  question  property  is  presented 
and  insisted  upon,  undoubtedly  an  employee  has  a  right  to  a 
trial  by  jury  on  the  point  whether  the  employer  was  in  truth  a 
subscriber  under  the  act,  and  whether  notice  had  been  given  by 
the  employee  at  the  time  of  the  contract  of  hire  of  an  election 
to  rely  upon  his  common-law  rights  in  cases  where  claim  is 
asserted  that  such  notice  had  been  given.  The  issue  of  fact, 
whether  the  parties  have  come  under  the  operation  of  the  act, 
may  be  tried  by  a  jury.  It  is  analogous  to  the  issue  whether  an 
agreement  to  arbitrate  has  been  made.  (Boyden  v.  Lamb,  152 
Mass.  416.)  It  may  be  assumed  that  a  right  of  action  for 
personal  injuries  at  common  law  is  a  property  right;  but  the 
right  of  trial  by  jury  respecting  it  goes  no  further  in  a  case  like 
the  present  than  the  right  to  have  the  question  whether  she 
had  retained  such  a  conmion-law  right  under  the  act  determined 
by  a  jury.  But  as  has  been  pointed  out,  so  far  as  that  right 
existed  in  the  case  at  bar  it  was  waived. 

The  section  in  question  affects  no  existing  property  right. 
It  deals  with  no  property  right  after  it  has  come  into  being. 
It  affects  a  situation  which  antedates  any  property  right  arising 
out  of  tort.  It  simply  establishes  a  status  between  subscribers 
imder  the  act  and  their  employees  in  the  absence  of  express 
action  by  the  latter  manifesting  a  desire  to  elect  a  different 
status.  No  complaint  justly  can  be  made  that  the  section  com- 
pels the  employee  to  elect  without  sufficient  knowledge.  Igno- 
rance of  the  law  commonly  is  no  excuse  for  conduct  or  failure 
to  act.  The  employee  is  not  required  to  act  without  inquiry 
as  to  the  fact  of  insurance  by  the  employer.  He  has  only  to 
ask  for  information.  That  is  nothing  more  than  is  required  in 
most  of  the  affairs  of  life  in  order  that  one  may  act  intelligently. 
Knowledge  as  to  interstate  commerce  rates  may  be  inaccessible 
without  very  considerable  inquiry,  and  yet  shippers  or  passen- 
gers be  bound  by  them  although  ignorant  of  their  terms.  (New 
York,  New  Haven  &  Hartford  Railroad  v.  York  &  Whitney 
Co.,  215  Mass.  36,  39;  Texas  &  Pacific  Railway  d.  Cisco  Oil 
Mill,  204  U.  S.  449;  Kansas  City  Southern  Railway  v.  Abers 
Com.  Co.,  223  U.  S.  573,  594.  Boston  &  Maine  Railroad  v. 
Hooker,  233  U.  S.  97.) 

The  requirement  that  the  election  be  made  at  the  time  of  the 
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contract  for  hire  is  reasonable.  Difficulties  of  a  serious  nature 
might  be  presented  if  the  right  of  election  were  allowed  to  be 
exercised  after  the  happening  of  the  accident. 

The  possibility  that  the  employee  in  a  given  instance  may 
not  know  all  his  rights  does  not  affect  the  constitutional  aspects 
of  the  law.  Many  crimes  even  are  made  to  depend  solely  upon 
the  doing  of  an  act  with  the  utmost  moral  innocence  and  in 
ignorance  of  any  forbidden  aspect  of  the  act.  (Commonwealth 
V.  Mixer,  207  Mass.  141.) 

The  employee  is  not  compelled  to  give  up  any  common-law 
or  constitutional  right.  It  is  a  matter  of  choice  whether  he 
avails  himself  of  the  one  or  the  other.  Reasonable  provisions 
are  made  for  the  exercise  of  his  election.  (Foster  v.  Morse, 
132  Mass.  354.) 

The  section  is  not  open  to  objection  as  class  legislation,  or 
as  denying  equal  protection  of  the  laws.  It  applies  to  all 
employees  alike.  In  this  respect  it  is  no  more  vulnerable  than 
the  Employers'  Liability  Act,  which  establishes  remedies  for 
the  benefit  of  employees,  the  weekly  payment  law  or  many 
other  acts  of  like  nature.  (Opinion  of  Justices,  163  Mass.  589; 
Commonwealth  v.  Riley,  210  Mass.  387;  Sturges  v.  Beauchamp, 
231  U.  S.  320,  326  and  cases  dted;  Chicago,  Burlington  & 
Quincy  Railroad  v.  McGuire,  219  U.  S.  549;  Mondou  v.  New 
York,  New  Haven  &  Hartford  Railroad,  223  U.  S.  1;  German 
Alliance  Insurance  Co.  v,  Kansas,  233  U.  S.  389.)  The  act  is 
constitutional  and  is  not  open  to  criticism  in  the  respects  urged 
by  the  plaintiff.  It  follows  that  judgment  rightly  was  ordered 
for  the  defendant  in  the  action  at  law. 

Hazel  Young  received  her  injury  on  June  10,  1913.  She 
made  no  claim  under  the  Workmen's  Compensation  Act.  But 
the  insurer  of  her  employer,  acting  under  Part  III.,  section  5, 
as  amended  by  St.  1912,  c.  571,  §  10,  which  permits  either 
party  to  act  in  case  the  insurer  and  the  injured  employee  fail 
to  agree  as  to  the  latter's  compensation,  notified  the  Industrial 
Accident  Board  of  the  accident,  and  a  commission  on  arbitra- 
tion was  formed  which  made  an  award  in  favor  of  the  employee* 
This  course  was  warranted  under  the  circumstances.  (Burt  v. 
Brigham,  117  Mass.  307.)  A  claim  for  review  by  the  Indus- 
trial Accident  Board  was  filed  ^by  the  employee,  but  later  with- 
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drawn  before  a  hearing.  Hence  by  Part  III.,  §  7,  as  amended 
by  St.  1912,  c.  571,  §  12,  the  decision  of  the  arbitration  com- 
mittee stood  and  became  enforcible  in  the  Superior  Court.  The 
insurer,  as  permitted  by  the  act,  took  proper  proceedings  in 
that  court,  and  a  decree  correct  in  form  was  entered  for  the 
payment  of  compensation  in  accordance  with  the  report  of  the 
arbitration  committee.  The  employee  attempted  to  appeal 
from  this  decree.  But  it  is  plain  from  Part  III.,  §  11,  as 
amended  by  St.  1912,  c.  571,  §  14,  that  no  appeal  lies  under 
these  circumstances  from  the  decree  of  the  Superior  Court. 
That  section  provides  that  when  a  decree  of  the  Superior  Court 
has  been  entered  "there  shall  be  no  appeal  therefrom  .  .  . 
where  the  decree  is  based  upon  a  decision  of  an  arbitration 
committee." 

This  is  a  provision  obviously  intended  for  the  benefit  of  the 
employee  to  prevent  any  delay  in  receipt  by  him  of  the  com- 
pensation. The  machinery  of  the  act  is  first  a  decision  by  the 
arbitration  committee.  If  there  is  any  dissatisfaction  with  this, 
the  next  step  is  a  review  by  the  Industrial  Accident  Board.  If 
no  such  review  is  insisted  upon,  then  there  can  be  no  further 
controversy  on  the  facts,  and  the  Superior  Court,  unless  there 
is  legal  reason  to  the  contrary,  must  enforce  the  award  so  made. 
The  express  provision  of  the  act  is  that  there  shall  be  no  appeal. 
In  cases  of  errors  of  law  apparent  on  the  face  of  the  record  they 
may  be  corrected  by  certiorari,  or  perhaps  by  some  other  appro- 
priate remedy.  (Young  v.  Blaisdell,  138  Mass.  344;  Kiely  v. 
Corbett,  205  Mass.  158.)  Plainly  in  the  case  at  bar  there  is 
no  irregularity  or  want  of  jurisdiction,  and  the  proceedings  are 
not  open  to  objection.  As  there  was  no  ground  for  appeal 
from  the  decree  of  the  Superior  Court,  that  appeal  must  be 
dismissed. 

Exceptions  overruled.    Appeal  dismissed. 
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Cabb  No.  382. 

John  M.  Barksdale,  Employee. 

R.  S.  Brine  Transportation  Company,  Employer. 

Fidelity  and  Deposit  Company  of  Maryland,  Insurer. 

Employee's  Incapacity  for  Work  not  due  to  Neglect  to 
OBTAIN  Proper  Medical  Attention.       Compensation 

AWARDED. 

The  insurer  declined  to  pay  compensation,  on  the  ground  that  the  employee  had 
tmreasonably  neglected  to  obtain  proper  medical  attention,  and  that  such 
neglect  constituted  serious  and  willful  misconduct.  The  evidence  showed 
that  the  employee  had  not  neglected  to  obtain  such  attention. 

Held,  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  afiSrms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  John  M.  Barks- 
dale  V.  Fidelity  and  Deposit  Company  of  Maryland,  this  being 
case  No.  382  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks 
of  the  Industrial  Accident  Board,  chairman,  M.  H.  Slobodkin, 
39  Pemberton  Building,  Boston,  representing  the  employee,  and 
Addison  M.  Goldsmith,  14  Park  Road,  Winchester,  representing 
the  insurer,  being  duly  sworn,  heard  the  parties  and  their  wit- 
nesses at  the  Hearing  Room  of  the  Industrial  4-ccident  Board, 
Pemberton  Building,  Boston,  Mass,  on  Monday,  Sept.  8,  1913, 
at  2  P.M. 

This  case  came  to  the  attention  of  the  committee  of  arbitra- 
tion on  the  contention  of  the  insurer  that  the  employee  had 
not  taken  proper  care  of  himself  since  he  was  injured,  and 
therefore  that  he  was  not  entitled  to  compensation,  since  any 
incapacity  for  work  was  the  result  of  his  own  serious  and  willful 
misconduct  in  not  properly  caring  for  the  injury. 

It  appeared  in  evidence  that  John  M.  Barksdale,  the  injured 
employee,  was  a  lumper  in  the  employ  of  the  R.  S.  Brine 
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Transportation  Company,  earning  an  average  weekly  wage  of 
$13,  and  that  while  working  for  that  company,  on  July  8,  1913, 
he  was  in  the  building  of  the  Edison  Electric  Light  Company, 
on  Massachusetts  Avenue,  Boston,  receiving  furniture  which 
was  being  handed  down  to  him  through  a  hole  in  the  floor  by 
two  other  men.  While  these  two  fellow  employees  were  hand- 
ing a  table  down  to  Barksdale,  the  table  slipped  out  of  Barks- 
dale's  hands,  striking  him  on  the  shin,  and  causing  an  injury 
which  incapacitated  him  for  work.  This  incapacity  existed  at 
the  time  of  the  hearing. 

Evidence  was  introduced  to  show  that  Barksdale  had  been 
treated  at  the  Boston  City  Hospital  on  the  2d  of  August,  and 
not  until  then,  and  on  subsequent  dates  up  to  the  time  of  the 
hearing.  Mr.  Hannon  presented  records  of  the  Boston  City 
Hospital,  and  Barksdale  contended,  in  spite  of  the  records, 
that  he  had  been  sent  to  the  Boston  City  Hospital  on  the  8th 
of  July  by  his  employer,  and  had  been  treated  there,  and  that 
he  had  been  taking  care  of  himself  ever  since.  The  chairman 
of  the  committee,  being  doubtful  as  to  the  testimony  given, 
instructed  Mr.  Hannon  of  the  hospital  to  make  a  thorough 
search  through  the  records  for  any  name  that  looked  like 
Barksdale.  The  next  day,  September  9,  Mr.  Hannon  had  an 
interview  with  Mr.  Parks,  at  the  rooms  of  the  Board,  and  told 
him  that  a  thorough  search  had  been  made  of  the  records  of 
the  Boston  City  Hospital,  and  that  positively  Mr.  Barksdale's 
name  did  not  appear,  nor  anything  like  it.  Half  an  hour 
afterwards  John  Barksdale  himself,  the  injured  man,  brought 
in  a  record,  signed  by  J.  W.  McCollom,  superintendent  of  the 
Boston  City  Hospital,  which  reads  as  follows:  — 

Thb  Boston  Cmr  Hospital, 
Boston,  Sept.  9,  1913. 

This  is  to  certify  that  it  appears  from  the  records  of  the  Boston  City 
Hospital  that  John  Barksley  was  treated  at  the  hospital  as  an  out-patient 
July  8,  1913. 

Diagnosis:  contusion  over  left  tibia. 

He  was  also  treated,  under  name  of  John  Barksdale,  in  the  out-patient 
department  from  August  2  to  September  8. 

Diagnosis:  ulcer  of  upper  left  lower  leg. 

J.  W.  McCoLLOM,  Superintendent, 

A.  J.  W. 
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The  committee  of  arbitration  finds,  upon  all  the  evidence, 
that  John  M.  Barksdale,  the  injured  employee,  received  proper 
medical  attention,  and  that  his  right  to  compensation  was  not 
forfeited  by  any  neglect  which  might  be  construed  as  serious 
and  willful  misconduct  on  his  part. 

The  committee  further  finds  that  the  injury  arose  out  of  and 
in  the  course  of  his  employment,  and  that  he  is  entitled  to  a 
reasonable  reimbursement  for  payments  made  on  account  of 
medical  and  hospital  services  during  the  first  two  weeks  after 
the  injury,  and  for  compensation  at  the  rate  of  $6.50  per  week 
from  July  22,  1913,  to  Sept.  8,  1913,  inclusive,  this  compensa- 
tion to  be  continued  during  his  incapacity  for  work  in  accord- 
ance with  the  provisions  of  the  Workmen's  Compensation  Act. 

Joseph  A.  Parks. 
Mter  H.  Six)bodkin. 
Addison  M.  Goldsmith. 

Findings   and   Decision  of  the   Industrial  Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  at  the  Hear^ 
ing  Room,  Pemberton  Building,  Boston,  Mass.,  on  Thursday, 
Oct.  23,  1913,  at  10  a.m.,  and  affirms  and  adopts  the  findings 
of  the  committee  of  arbitration. 

The  evidence  introduced  before  the  Industrial  Accident 
Board  showed  that  the  employee,  John  M.  Barksdale,  owned  a 
small  variety  store,  which  was  not  profitable,  and  that  he  spent 
his  spare  time  there.  He  also  lived  on  the  premises,  waiting 
on  customers  after  his  daily  work  was  over,  and  during  the 
time  intervening  between  July  8,  1913,  the  date  of  the  injury, 
and  Oct.  23,  1913,  the  date  of  the  hearing  on  review,  spent 
much  of  his  spare  time  in  the  store.  It  was  in  evidence  that 
he  waited  on  at  least  one  customer  since  the  date  of  the  injury. 
There  was  a  mortgage  of  $50  on  the  store,  and  he  owed  two 
brothers  somewhat  in  excess  of  $110,  the  amount  not  being 
accurately  stated.  This  money  had  been  advanced  by  them 
to  assist  him  in  his  financial  difficulties.  The  claim  that  the 
employee  had  not  taken  proper  care  of  the  injury  was  not  sub- 
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stantiated  by  the  evidence.  The  employee  testified  that  his 
legs  were  still  sore,  but  that  he  was  now  able  to  resume  his 
work. 

The  Board  finds  that  all  incapacity  for  work  as  a  result  of 
the  personal  injury  received  by  the  employee  on  July  8,  1913, 
ceased  on  Oct.  23,  1913,  and  that  there  is  therefore  due  John 
M.  Barksdale,  the  said  employee,  the  sum  of  $87.29  from  the 
Fidelity  and  Deposit  Company  of  Maryland,  this  being  thirteen 
and  three-sevenths  weeks'  compensation  at  the  rate  of  S6.50  a 
week.  The  Board  finds  that  the  employee  is  also  entitled  to 
reasonable  reimbursement  for  payments  made  by  him  on  ac- 
count of  medical  and  hospital  services  during  the  first  two  weeks 
after  the  injury,  that  is,  from  July  8,  1913,  to  July  21,  1913, 
inclusive. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 


Case  No.  383. 

Frederick  D.  Janes,  Guardian  of  John  R.  Janes. 
John  H.  Coakley,  Administrator  of  the  Estate  of  Joseph 
A.  Janes  and  the  Estate  of  John  C.  Janes,  Employee. 
National  Fireproofing  Company,  Employer. 
Fidelity  and  Casualty  Company  of  New  York,  Insurer. 

Death  of  Surviving  Dependent  Child.  Another  Child 
LIVING.  Pecuniary  Responsibility  of  Insurer  not 
affected  by  Child's  Demise.  Compensation  Payable 
to  Surviving  Child.  Supreme  Judicial  Court  affirms 
Decision  of  Board. 

The  employee,  a  widower,  died  aa  a  result  of  personal  injuries  arising  out  of  and 
in  the  course  of  his  employment,  leaving  two  minor  children  wholly  dependent 
upon  his  earnings  for  8upi>ort.  One  of  them  died  shortly  after  the  decease 
of  his  father. 

Held,  that  the  sum  due  those  wholly  dependent  should  be  paid  the  administrator 
for  the  benefit  of  the  surviving  child. 

Review  before  the  Industrial  Accident  Board. 
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Deeiaion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  finHmga  of 

the  committee  of  arbitration. 
Appealed  to  Supreme  Judicial  Court. 
Deeiaion.  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 

Accident  Board. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  the  Dependents 
of  John  C.  Janes  v.  Fidelity  and  Casualty  Company  of  New 
York,  this  being  case  No.  383  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  William 
J.  Drew  of  Boston,  Mass.,  representing  the  dependents,  and 
Daniel  M.  Lyons  of  Boston,  Mass.,  representing  the  insurer, 
heard  the  parties  and  their  witnesses  at  the  Hearing  Room  of 
the  Industrial  Accident  Board,  Pemberton  Building,  Boston, 
Mass.,  Friday,  Sept.  5,  1913,  at  2  p.m. 

The  dependents  were  represented  by  John  H.  Coakley,  Esq., 
and  the  insurer  by  John  M.  Morrison,  Esq. 

The  attorney  for  the  dependents  of  the  deceased  employee 
offered  documentary  evidence  of  the  marriage  of  the  deceased, 
and  called  two  brothers  of  said  deceased  employee  to  prove 
that  his  two  children,  John  R.  Janes  and  Joseph  A.  Janes,  the 
claimants,  were  his  lawful  issue.  The  insurer  presented  no 
evidence. 

It  was  agreed  by  the  parties  that  the  employee,  John  C. 
Janes,  died  on  Aug.  4,  1913,  as  a  result  of  personal  injuries 
received  by  him  which  arose  out  of  and  in  the  course  of  his 
employment,  the  said  employee  being  employed  as  a  laborer, 
or  carpenter's  helper,  and  while  walking  on  a  plank  on  the 
sixth  floor  of  a  building  in  the  course  of  construction  in  ScoUay 
Square  fell  to  the  second  floor  loading  platform,  dying  instantly. 
It  was  further  agreed  that  the  employee  received  an  average 
weekly  wage  of  $14. 

Frederick  D.  Janes,  living  at  91  Maiden  Street,  Everett, 
Mass.,  testified  that  he  was  a  brother  of  the  deceased  employee, 
and  that  his  brother  had  two  children  living  at  the  time  of  the 
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accident^  the  oldest,  John  R.,  being  two  years  old>  and  the 
youngest,  Joseph  A.,  being  eleven  months  old.  His  brother's 
wife  died  on  April  22,  1913,  and  John  C.  Janes,  the  said  brother, 
asked  him  to  take  care  of  John  R.  Janes,  the  older  child.  Later 
his  wife  went  to  Newfoundland  to  visit  the  mother  of  the  de- 
ceased, and  deceased  requested  that  the  child  be  taken  along. 
Deceased  gave  Frederick's  wife  $5  with  which  to  buy  a  hat 
and  coat  for  the  child  and  told  her  to  tell  the  grandmother, 
with  whom  they  intended  to  stay,  that  his  circumstances  were 
none  too  good  since  his  wife's  death,  and  as  soon  as  he  was 
able  to  do  so,  he  would  send  her  some  money  for  the  support  of 
the  child  and  provide  for  the  child  as  long  as  he  lived.  The 
other  child,  Joseph  A.  Janes,  died  one  week  after  the  father's 
death. 

Robert  Janes,  another  brother,  testified  that  the  child  John 
R.  was  sent  to  Newfoundland  because  the  father  believed  it  to 
be  best,  under  the  circumstances,  to  have  the  child  live  with 
the  grandmother. 

The  committee  finds  that  the  employee,  at  the  time  of  his 
decease,  was  a  widower  and  left  as  his  lawful  issue  two  minor 
children,  viz.,  John  R.  Janes,  aged  two  years,  born  in  Cape 
Breton  in  February,  1911,  and  Joseph  A.  Janes,  aged  eleven 
months,  born  at  Livermore  Falls,  Me.,  in  September,  1912. 

The  committee  further  finds,  if  material,  that  Joseph  A.  Janes, 
the  second  child  of  the  deceased  employee,  died  about  one 
week  after  the  death  of  his  father,  and  that  he  was  represented 
at  the  hearing  by  his  next  friend,  John  H.  Coakley,  afterwards 
appointed  administrator  of  the  estate  of  the  said  Joseph  A. 
Janes. 

The  committee  further  finds  that  the  said  children  were  liv- 
ing with  their  parent,  the  said  John  C.  Janes,  at  the  time  of  the 
injury  aforesaid,  and  were  wholly  dependent  upon  the  earnings 
of  said  employee  for  their  support  at  the  time  of  the  injury. 

The  committee  further  finds  that  the  injury  to  the  employee 
arose  out  of  and  in  the  course  of  his  employment;  that  his 
average  weekly  wages  were  $14;  and  that  the  dependents  are 
each  entitled  to  the  payment  of  $3.50  a  week  for  a  period  of 
three  himdred  weeks  from  the  date  of  the  injury. 

The  committee  further  finds  and  rules  that  the  death  of  the 
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dependent,  Joseph  A.  Janes,  after  the  death  of  his  father,  in 
no  wise  affects  the  right  of  the  legal  representative  of  such  de- 
pendent to  recover  the  same  compensation  the  said  dependent 
would  be  entitled  to  recover  if  now  living. 

The  committee  therefore  finds  that  the  sum  of  $7  a  week 
should  be  paid  to  John  H.  Coakleyi  administrator  and  legal 
representative  of  the  estate  of  John  C.  Janes,  to  be  paid  by 
him  in  the  sum  of  $3.50  a  week  to  Frederick  D.  Janes,  as  the 
guardian  of  John  R.  Janes,  and  a  like  sum  of  $3.50  a  week 
to  be  held  by  him  as  administrator  of  the  estate  of  said  Joseph 
A.  Janes,  for  the  benefit  of  John  R.  Janes,  the  surviving  child 
and  dependent  of  the  deceased  employee,  the  weekly  payments 
to  said  guardian  and  administrator,  respectively,  to  be  con- 
tinued for  a  period  of  three  hundred  weeks. 

Joseph  A.  Parks. 
Wm.  J.  Drew. 

Report  of  Daniel  M.  Lyons,  Arbitrator. 

In  this  case  I  find  the  facts  set  forth  in  the  agreement  of  the 
parties  and  in  the  evidence  of  the  brothers  of  the  deceased  to 
be  as  stated  in  the  report  submitted  by  Chairman  Parks  and 
Arbitrator  Drew.  I  find,  further,  that  the  employee  at  the 
time  of  his  decease  was  a  widower  and  left  as  his  lawful  issue 
two  minor  children,  John  R.  Janes,  aged  two  years,  and  Joseph 
A.  Janes,  aged  eleven  months,  and  that  Joseph  A.  Janes  died 
about  one  week  after  his  father,  and  that  his  interest  was  duly 
represented  at  the  hearing. 

I  find,  however,  if  material,  that  the  child  John  R.  Janes 
was  not  "living  with"  his  father  at  the  time  of  the  father's 
decease  in  the  sense  in  which  that  term  is  used  in  the  statute, 
and  therefore  is  not  presumed  to  have  been  dependent  upon 
him. 

Nevertheless,  I  find,  as  a  matter  of  fact,  that  he  was  wholly 
dependent  upon  the  father  at  the  time  of  the  father's  decease, 
so  as  to  entitle  him  to  compensation  under  the  act. 

As  to  the  child  Joseph  A.  Janes,  who  died  about  a  week 
after  the  father,  I  find  he  was  wholly  dependent  upon  his  father 
at  the  time  of  the  father's  death,  but  I  do  not  find  that  his 
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personal  representative  is  entitled  to  any  compensation  which 
might  be  payable  after  the  death  of  the  child.  This  is  the 
only  effective  point  of  difference  between  my  finding  and  the 
majority  report.  As  I  view  the  statute  I  must  find  that  this 
dependent  is  only  entitled  to  compensation  during  his  life. 

I  therefore  find  that  the  sum  of  $3.50  a  week  should  be  paid 
to  the  guardian  of  John  R.  Janes  for  three  hundred  weeks,  and 
that  the  sum  of  $3.50  for  one  week  should  be  paid  to  the  ad- 
ministrator of  Joseph  A.  Janes,  should  he  be  appointed.  The 
above-named  sums  should  be  paid  to  John  H.  Coakley,  admin- 
istrator of  the  estate  of  John  C.  Janes,  to  be  paid  by  him  to 
the  persons  entitled  thereto. 

Daniel  M.  Lyons. 

Findings  and  Decision  of  the   Industrial  Accident  Board  on 

Review* 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton, 
Building,  Boston,  Mass.,  Thursday,  Oct.  23,  1913,  at  3  p.m., 
and,  revising  the  report  of  the  committee  of  arbitration,  finds 
as  foUows:  — 

The  Industrial  Accident  Board  finds  that  the  employee,  at 
the  time  of  his  decease,  was  a  widower  and  left  as  his  lawful 
issue  two  minor  children,  viz.,  John  R.  Janes,  aged  two  years, 
bom  in  Cape  Breton  in  February,  1911,  and  Joseph  A.  Janes, 
aged  eleven  months,  bom  at  Livermore  Falls,  Me.,  in  September, 
1912,  and  that  Joseph  A.  Janes,  the  second  child  of  the  deceased 
employee,  died  about  one  week  after  the  death  of  his  father, 
and  that  he  was  represented  at  the  hearing  by  his  next  friend, 
John  H.  Coakley,  afterwards  appointed  administrator  of  the 
estate  of  the  said  Joseph  A.  Janes. 

The  Board  finds  that  the  said  children  were  living  with  their 
parent,  the  said  John  C.  Janes,  at  the  time  of  the  injury  afore- 
said, and  were  wholly  dependent,  in  fact,  upon  the  earnings  of 
said  employee  for  their  support  at  the  time  of  the  injury,  Aug. 
4,  1913. 

The  Board  finds  that  the  personal  injury  to  said  employee 
arose  out  of  and  in  the  course  of  his  employment;  that  his 
average  weekly  wages  were  $14;   and  that  the  dependents  are 
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each  entitled  to  the  payment  of  S3.50  a  week  for  a  period  of 
three  hundred  weeks  from  the  date  of  the  injury;  and  further 
finds  and  rules  that  the  death  of  the  dependent,  Joseph  A. 
Janes,  after  the  death  of  his  father,  does  not  affect  the  right  of 
the  legal  representative  of  such  dependent  to  recover  the  same 
compensation  the  said  dependent  would  be  entitled  to  recover 
if  now  living. 

The  Board  finds,  therefore,  that  the  sum  of  $7  a  week  should 
be  paid  to  John  H.  Coakley,  administrator  of  the  estate  of 
John  C.  Janes,  to  be  paid  by  him  in  the  sum  of  $3.50  a  week 
to  Frederick  D.  Janes,  the  guardian  of  John  R.  Janes,  and  a 
like  sum  of  $3.50  a  week  to  be  held  and  applied  by  him  under 
the  provisions  of  law,  as  administrator  of  the  estate  of  the  said 
Joseph  A.  Janes,  the  weekly  payments  to  said  guardian  and 
administrator,  respectively,  to  be  continued  for  a  period  of 
three  hundred  weeks  from  Aug.  4,  1913. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweenet. 
Joseph  A.  Pares. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

RuGG,  C.J.  This  is  a  case  under  the  Workmen's  Compensa- 
tion Act.  The  deceased  employee,  while  a  widower,  died  as  a 
result  of  personal  injuries  which  arose  out  of  and  in  the  course 
of  his  employment.  The  Industrial  Accident  Board  found  that 
his  two  minor  children,  of  tender  years,  were  both  living  with 
their  parent,  the  employee,  at  the  time  of  his  injury,  and  were 
wholly  dependent  upon  his  earnings  for  their  support.  No 
ruling  of  law  was  involved  in  this  finding.  Hence,  the  insurer 
rightly  has  waived  that  portion  of  its  brief  devoted  to  the  con- 
tention that  this  finding  was  not  warranted.  One  of  the  minor 
children  died  about  a  week  after  the  decease  of  his  father.  The 
same  person  has  been  appointed  the  administrator  of  the  de- 
ceased employee,  and  of  his  deceased  child.  A  decree  was 
entered  in  the  Superior  Court,  following  the  ruling  of  the  In- 
dustrial Accident  Board,  to  the  effect  that  the  sum  allowed 
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under  the  act  should  be  paid  to  the  administrator  of  the  estate 
of  the  deceased  employee,  and  by  him  to  be  divided  between 
the  guardian  of  the  surviving  minor  child  and  himself  as  ad- 
ministrator of  the  deceased  minor  child.  The  guardian  of  the 
living  child  did  not  appeal  from  this  decree.  The  insurer  alone 
appealed.  Therefore  the  insurer  alone  has  a  standing  to  ask 
for  a  modification  of  the  decree.  But  the  insurer  has  suffered 
no  harm  by  reason  of  that  portion  of  the  decree  which  directs 
the  administrator  of  the  deceased  employee  to  divide  the  pay- 
ment between  the  administrator  of  the  deceased  child  and  the 
guardian  of  the  living  child.  It  is  argued  that  no  payment 
can  be  made  to  the  administrator  of  the  deceased  child.  (See 
United  Collieries,  Ltd.,  v.  Simpson,  1909,  A.  C.  383.)  But 
that  point  is  not  open  to  the  insurer.  The  amount  which 
it  is  obliged  to  pay  and  the  person  to  whom  the  payments 
must  be  made  are  the  same  whether  the  surviving  child  is  en- 
titled to  the  entire  payment  or  whether  there  is  a  division. 
(Under  St.  1911,  c.  751,  Part  II.,  §  7  (c.).)  A  child  under  the 
age  of  eighteen  years,  living  with  the  parent,  the  deceased 
employee,  at  the  time  of  his  death,  was  conclusively  presumed 
to  be  wholly  dependent  for  support  upon  the  deceased  parent. 
The  amount  to  be  paid  by  the  insurer  is  the  same  whether 
there  are  one  or  more  children.  The  Workmen's  Compensation 
Act  does  not  contemplate,  either  in  its  letter  or  its  spirit,  that 
the  insurer  may  litigate  by  appeal  to  this  court  the  proportions 
of  the  division  of  a  payment  among  those  claiming  to  be  depen- 
dent upon  the  deceased  employee,  when  the  dependents  are 
satisfied,  and  do  not  appeal,  and  when  the  insurer  cannot, 
by  any  possibility,  be  affected  in  its  pecuniary  responsibility 
by  any  modification  permitted  by  law  of  the  order  for  payment. 
In  such  case  the  insurer  is  not  entitled  to  be  heard  upon  the 
question  of  the  division  of  the  payments.  The  principle  is  the 
same  as  that  applied  in  the  division  of  damages  arising  from 
a  taking  by  eminent  domain  among  owners  of  several  interests 
in  a  single  estate.  (Cornell-Andrews  Smelting  Co.  t^.  Boston 
&  Providence  Rd.,  215  Mass.  381,  389.)  We  do  not  intimate 
an  opinion  as  to  the  soundness  in  law  of  the  decree  in  this 
respect. 

Decree  affirmed. 
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Cabb  No.  388. 

Joseph  McDonald,  Employee. 
George  R.  Hobbs,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Employee  entitled  to  Compensation  on  Account  of 
Total  Incapacity  while  Unable  to  obtain  Work 
because  op  the  incapacity  due  to  the  injury. 

The  employee,  a  carpenter,  loet  the  thumb,  forefinger  and  little  finger  of  his  left 
hand  by  reason  of  their  contact  with  a  circular  saw  which  he  was  operating. 
He  obtained  work  at  different  times  since  the  occurrence  of  the  injury,  but 
was  discharged  when  his  employers  noticed  his  hand  and  found  that  he  was 
unable  to  perform  the  work  given  him. 

Heldt  that  he  was  entitled  to  compensation  on  account  of  total  incapacity  for  work. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Joseph  Mc- 
Donald V.  Travelers  Insurance  Company,  this  being  case  No. 
388  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Thomas  E. 
Dempsey,  Esq.,  representing  the  employee,  substituting  for 
Wm.  H.  Sullivan,  originally  named  as  the  representative  of  the 
employee,  the  parties  agreeing  to  this  substitution,  and  William 
Prout,  representing  the  insurer,  being  duly  sworn,  heard  the 
parties  at  the  Hearing  Room  of  the  Industrial  Accident  Board, 
Friday,  Sept.  5,  1913,  at  10  a.m.  The  insurance  company  was 
represented  by  L.  C.  Doyle,  Esq. 

It  was  admitted  that  Joseph  McDonald  was  injured  while  he 
was  working  for  George  R.  Hobbs,  on  the  19th  of  February, 
1913,  his  thumb,  forefinger  and  little  finger  on  left  hand  being 
taken  ofif  at  the  second  joint.  While  sawing  a  small  2H-foot 
board  his  hand  slipped  against  the  saw,  cutting  his  fingers  off. 
It  was  not  questioned  that  he  was  entitled  to  $4  a  week,  the 
minimum  compensation,  for  a  period  of  twenty-five  weeks  for 
the  loss  of  his  fingers,  and  $4  a  week  during  the  term  of  his 
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incapacity,  the  only  question  in  the  case  being,  Is  he  now  in- 
capacitated?  The  plaintiff  stated  as  follows:  — 

The  employee  is  fifty-six  years  old  and  is  a  carpenter  by 
trade,  but  has  worked  at  a  good  many  other  things.  He  was 
a  seaman  for  nine  years  and  worked  as  a  watchman  for  two 
years.  For  the  past  two  months  he  has  been  looking  for  work, 
but  could  not  obtain  it.  He  went  to  different  farmers  and 
gardeners,  but  when  they  saw  his  hand  they  would  not  hire 
him.  He  worked  for  Geo.  R.  Hobbs  for  four  years,  receiving 
from  $8  to  $9  a  week,  but  was  cut  down  to  $7  when  times 
were  slack.  He  has  a  family,  but  they  are  all  married,  and  he 
is  now  boarding  with  a  Mrs.  McFae  in  East  Boston,  paying  her 
$5  a  week.  He  is  a  left-handed  man  and  cannot  hold  an^'thing 
with  his  left  hand.  He  did  not  sign  any  statement  from  the 
insurance  company  saying  that  he  was  able  to  return  to  work 
on  July  30,  1913,  and  would  return  to  work  as  soon  as  he 
could  secure  a  position  which  the  incapacity,  due  to  the  injury, 
would  not  prevent  him  from  performing.  He  could  not  read 
or  write,  but  he  did  make  his  mark  on  one  paper  presented  to 

• 

him  by  the  insurance  company,  because  they  informed  him 
that  he  could  not  get  any  compensation  until  he  did  so.  He 
did  not  know  what  was  printed  and  written  on  this  paper,  and 
it  was.  not  read  to  him.  He  could  handle  a  saw  with  either 
hand  before  the  injury,  but  not  quite  so  well  with  the  right 
hand.  He  has  obtained  work  two  or  three  times  since  the  injury, 
but  when  his  employers  saw  his  hand  and  found  that  he  was 
unable  to  perform  the  work  given  him  on  account  of  this,  they 
discharged  him. 

Samuel  H.  Littlefield,  M.D.,  for  the  insurance  company,  testi- 
fied as  follows:  — 

This  employee's  thumb  was  amputated  at  the  first  joint.  He  lost  IJ 
phalanges  of  his  fourth  finger  and  two  phalanges  and  a  portion  of  the  third 
of  his  little  finger,  the  surface  of  the  parts  of  the  stumps  where  the  pressure 
comes  being  very  tender,  probably  from  disuse,  but  the  tenderness  is  all 
on  the  point.  In  his  opinion  this  man  would  be  able  to  work  with  a  hoe, 
rake  or  shovel,  these  being  supported  by  the  pahn  of  the  hand.  It  is  a 
very  useful  hand.  Besides  the  hand,  there  are  other  things  which  make  the 
employee's  physical  condition  poor.  He  has  a  cataract  of  the  right  eye, 
also  a  very  large  right  inguinal  hernia,  and  although  he  is  only  fifty-six 
years  old,  he  is  physically  much  older,  because  of  the  many  hardships  he 
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has  undergone.  These,  together  with  exposure,  poor  surroundings,  want 
and  neglect,  have  reduced  his  vitality.  It  would  be  difficult  to  state 
whether  this  man  was  a  right  or  left  handed  man  on  account  of  his  in- 
abilitv  to  write. 

The  comniittee  of  arbitration  finds  on  this  evidence  that  the 
employee  is  incapacitated,  and  is  entitled  to  compensation  at 
the  rate  of  $4  a  week  from  Aug.  1,  1913,  the  date  upon  which 
the  last  payment  was  made,  to  Sept.  5,  1913,  inclusive,  pay- 
ments to  be  continued  on  account  of  the  incapacity  for  work  of 
the  employee,  in  accordance  with  the  terms  of  the  Workmen's 
Compensation  Act,  as  long  as  this  incapacity  exists. 

James  B.  Carroll. 
Thomas  E.  Dempsey. 
William  C.  Prout. 


Case  No.  389. 

Annie  O'Brien,  Widow  of  Michael  J.  O'Brien,  Employee. 

William  H.  Cook,  Employer, 

Casualty  Company  of  America,  Insurer, 

Inference  of  Fact  drawn  by  Committee  upon  the  Evi- 
dence THAT  Employee  was  fatally  injured  by  Reason 
of  a  Personal  Injury  arising  out  of  and  in  the 
Course  of  his  Employment.  Widow  awarded  Com- 
pensation. 

It  was  the  custom  of  the  employee  to  warn  the  stablemen  of  the  arrival  of  teams 
by  ringing  a  bell,  and  it  was  often  his  habit  to  look  out  of  the  window  to  notice 
whether  the  team  had  been  admitted.  "The  sill  was  only  27  inches  from  the 
floor;  the  employee  was  a  tall  man;  the  floor  was  often  wet,  and  in  consequence 
might  possibly  be  slippery;  employees  would  be  apt  to  lose  their  balance  look- 
ing out  of  this  window."  The  dead  body  of  the  employee  was  found  on  the 
ground  underneath  the  window  from  which  the  employee  looked  to  note  the 
arrival  and  admission  of  teams  a  few  minutes  after  the  bell  had  been  sounded 
to  announce  the  arrival  of  one.    There  were  no  witnesses  of  the  fatality. 

Held,  that  the  injury  arose  out  of  and  in  the  course  of  the  employment  and  that 
the  widow  was  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
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ments  thereto,  having  investigated  the  claim  of  Annie  O'Brien, 
widow  of  Michael  J.  O'Brien,  t.  Casualty  Company  of  America, 
this  being  case  No.  389  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks 
of  the  Industrial  Accident  Board,  chairman,  Atherton  N.  Hunt 
of  84  State  Street,  Boston,  Mass.,  representing  the  insurer,  and 
Richard  H.  Wiswall  of  39  Court  Street,  Boston,  Mass.,  rep- 
resenting the  employee,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial 
Accident  Board,  Pemberton  Building,  Boston,  Mass.,  on  Tues- 
day, Sept.  2,  1913,  at  2  p.m. 

The  question  at  issue  in  this  case  was  whether  the  injury 
which  caused  the  death  of  this  employee  arose  out  of  and  in 
the  course  of  his  employment. 

Michael  J.  Woolihan,  a  fellow  employee,  testified  that  he 
worked  for  William  H.  Cook,  the  employer  of  the  deceased, 
and  is  in  charge  nights  after  7  o'clock,  his  hours  being  from  7 
in  the  evening  until  6  in  the  morning.  Mr.  O'Brien's  work 
began  at  5  o'clock  in  the  evening.  He  stated  that  he  worked 
on  the  first  floor,  and  O'Brien  worked  on  the  fourth  floor,  three 
flights  up.  On  the  night  of  July  4,  after  the  last  team  had 
come  in,  he  shut  the  door  and  soon  noticed  that  a  crowd  had 
gathered,  and  that  they  were  shouting  to  attract  his  attention. 
They  said  a  man  had  fallen  from  the  window,  so  he  opened  the 
door  and  found  O'Brien's  body  lying  on  the  ground.  He  said 
it  was  O'Brien's  custom  to  look  out  of  the  window  when  he 
heard  a  team  coming,  and  then  to  ring  a  bell  to  let  him  know 
it  was  in.  Very  often  people  would  come  and  knock  at  the 
door  and  a  great  deal  of  time  would  have  to  be  wasted  if  he 
went  each  time;  whereas,  when  O'Brien  rung  the  bell,  they 
knew  on  the  first  floor  that  a  team  was  at  the  door  waiting  to 
get  in.  If  he,  Woolihan,  was  not  available,  O'Brien  would 
come  down  himself  and  open  the  door.  He  further  stated  that 
the  window  O'Brien  fell  out  of  looks  down  over  the  stable  door, 
and  that  the  sill  was  about  2  feet  3  inches  from  the  floor;  there 
was  a  water-trough  in  the  room  where  O'Brien  worked,  and  some- 
times the  water  ran  over  the  top  and  wet  the  floor;  he  could 
not  state,  as  a  fact,  that  the  floor  was  wet  that  night.    O'Brien 
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cleaned  all  the  harnesses  the  night  before,  and  as  this  was  the 
night  of  July  4  there  were  only  a  few  horses  out.  When  he, 
Woolihan,  came  on  duty,  there  was  only  one  horse  out.  There 
were  no  fireworks  on  the  playground  that  night,  and  from 
where  O'Brien  lay  he  must  have  fallen  out  of  the  window  at 
which  he  worked,  and  out  of  which  he  looked  when  he  heard 
the  teams  coming. 

John  J.  Crane,  a  fellow  employee,  testified  that  he  was  a 
harness  cleaner  and  worked  with  O'Brien  in  the  same  room. 
On  the  night  of  the  accident  he  went  downstairs  to  take  a 
harness  off  a  horse  that  had  just  arrived,  and  O'Brien  was  all  right 
when  he  left  him.  He  further  stated  that  O'Brien  w^as  a  tall 
man,  and  that  when  he  looked  out  of  the  window  he  generally 
dropped  his  knees  on  the  sill,  and  held  on  with  one  hand.  Some- 
times the  trough  would  flow  over  and  the  harness  would  drop 
on  the  floor,  making  it  wet  and  somewhat  slippery.  It  was 
O'Brien's  custom  to  look  out  of  the  window  frequently  to  see 
if  teams  were  coming  in,  and  when  they  did  come  to  ring  a  bell 
notifying  his  fellow  employees  that  a  team  waited  admission. 
If  there  was  a  knock  at  the  downstairs  /door  O'Brien  looked 
out,  and  sometimes  he  looked  out  after  a  team  came  in  to  see 
if  the  door  was  shut.  People  often  came  to  the  door  after  the 
teams  arrived,  and  it  was  O'Brien's  custom  to  look  out  to  see 
who  they  were,  and  if  the  door  was  open  he  would  ring  a  bell 
to  let  Woolihan  know  that  people  were  waiting  for  him.  In 
his  (Crane's)  opinion  the  window  was  a  very  dangerous  one  to 
look  out  of. 

Herbert  Benton,  a  foreman  in  the  employ  of  William  H. 
Cook  for  twenty-one  years,  stated  that  the  building  was  of 
brick  construction  with  a  granite  foundation,  four  floors  in  all, 
and  that  the  windows  on  the  various  floors  were  of  a  good  size, 
and  the  sills  about  2  feet  and  3  inches  from  the  floor.  He 
stated  that  the  tank  was  not  leaking  at  the  time  the  accident 
happened,  but  that  it  was  impossible  to  clean  harnesses  without 
getting  the  floor,  which  was  of  spruce  and  waterproof,  wet.  He 
had  never  told  O'Brien  to  notify  the  men  dow^nstairs  when 
the  teams  came  in,  nor  had  he  ever  told  him  not  to  do  so. 
O'Brien's   weekly  wage  was   $14,   and   that  was  his   average 
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weekly  wage.  He  further  stated  that  one  might  be  apt  to 
lose  his  balance  leaning  out  of  the  windows  in  the  harness 
room. 

Mrs.  Annie  O'Brien,  widow  of  the  deceased,  testified  that 
she  was  living  with  her  husband  at  the  time  he  was  killed. 

Upon  the  above  evidence  the  committee  of  arbitration  is 
required  to  decide  whether  the  injury  to  the  employee  arose 
out  of  and  in  the  course  of  his  employment.  If  the  claimant 
dependent  widow  is  to  receive  compensation,  the  committee 
must  be  satisfied  that  the  double  condition  implied  by  the 
words  "arose  out  of  and  in  the  course  of  the  employment"  is 
complied  with,  and  that  the  deceased  employee,  in  all  probabil- 
ity, having  heard  the  warning  that  the  team  had  arrived,  had, 
as  was  his  custom  very  frequently,  leaned  out  to  see  if  the 
team  had  passed  in  through  the  stable  door,  lost  his  balance, 
and  fell  to  his  death  three  stories  below. 

It  is  well  established  in  England  that  it  is  proper  to  draw 
an  inference  from  the  testimony  oflFered  in  favor  of  the  em- 
ployee if  there  is  more  than  an  even  probability  that  the  injury 
occurred  as  claimed,  or  against  the  claimant  if  the  onus  of 
proof  is  not  discharged,  and  it  is  fair  to  assume  that  the  evi- 
dence is  as  consistent  with  one  view  of  the  facts  as  the  other. 

There  are  many  English  cases  in  point,  among  them  the  fol- 
lowing, all  of  which  assist  us  in  reaching  a  proper  conclusion 
upon  the  evidence:  — 

The  dependents  of  an  employee  whose  duty  was  to  start  ma- 
chinery, and  who,  having  done  so,  should  have  passed  out  by 
a  certain  door,  but  who  was  found  dead  under  some  revolving 
shafting,  recovered  compensation.  (McNicholas  v,  Dawson,  1 
Q.  B.  773,  1  M.  S.  80.) 

So,  in  the  case  of  the  employee  who  was  being  transported 
to  his  w^ork  in  a  railway  carriage  and  who  fell  out  of  the  car 
while  in  the  act  of  putting  a  basket  on  the  rack.  (Pomfret  v. 
Lancashire  &  Yorkshire  Rly.  Co.,  5  M.  S.  22.) 

So,  in  the  case  of  a  miner  who  injured  his  finger  and  after- 
wards died  from  blood  poisoning.  It  was  unexplained  how  he 
received  it.  When  he  left  home  his  finger  was  uninjured;  when 
he  returned  it  was  crushed.     Xo  one  saw  the  injury  occur. 
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Was  it  a  fair  inference  of  fact  that  he  received  the  injury  while 
at  work?  The  Court  of  Appeals  so  held.  (Mitchels  t?. 
Glamorgan  Coal  Co.,  Ltd.,  9  M.  S.  16.) 

So,  too,  in  the  case  before  us,  the  plain  inference  from  the 
facts  is  that  the  employee,  the  said  Michael  J.  O'Brien,  re- 
ceived an  injury  which  resulted  fatally,  and  said  injury  arose 
out  of  and  in  the  course  of  his  employment.  It  was  his  custom, 
in  accordance  with  the  understanding  he  had  with  Woolihan, 
the  man  in  charge  during  the  night-time,  to  warn  the  stable- 
men of  the  arrival  of  teams  by  ringing  a  bell,  and  it  was  often 
his  habit  to  look  out  of  the  window  to  notice  whether  the 
team  had  been  admitted,  this  latter  habit  being  due  to  the 
fact  that  at  times  the  stablemen  might  be  otherwise  engaged, 
and  not  admit  the  team  promptly,  it  being  O'Brien's  custom, 
in  the  latter  event,  according  to  the  testimony  of  Woolihan,  to 
go  down  himself  and  open  the  door.  The  sill  was  only  27 
inches  from  the  floor;  the  employee  was  a  tall  man;  the  floor 
was  often  wet,  and  in  consequence  might  possibly  be  slippery; 
employees  would  be  apt  to  lose  their  balance  looking  out  of 
this  window.  A  few  minutes  before  the  dead  body  of  the  em- 
ployee had  been  picked  up  on  the  ground  outside  the  stable, 
underneath  the  window  where  it  was  the  said  employee's 
custom  to  note  the  arrival  of  teams,  the  bell  had  been  sounded 
as  was  customary  when  a  team  had  arrived.  It  was  also  the 
employee's  frequent  custom  to  look  out  of  the  ^^indow  after  a 
team  had  come  in  to  see  if  the  door  was  shut,  and  this  was  a 
dangerous  window  to  look  out  of,  in  the  opinion  of  the  wit- 
nesses. There  was  no  claim  of  serious  and  willful  misconduct 
on  the  part  of  the  employee,  nor  was  there  any  intimation  of 
such  misconduct  in  the  testimony  given  at  the  hearing. 

The  natural  inference,  upon  the  evidence,  and  in  view  of  the 
fact  that  it  was  the  usual  custom  of  the  employee  to  go  to  the 
window  after  a  team  had  been  admitted  to  see  whether  the 
door  had  been  closed,  is  that  he  once  more  went  to  this  window, 
looked  out,  lost  his  balance  and  fell  to  his  death. 

The  committee  of  arbitration,  upon  all  the  evidence,  finds 
that  the  employee,  Michael  J.  O'Brien,  received  an  injury 
arising  out  of  and  in  the  course  of  his  employment,  said  injury 
resulting  fatally;  that  his  average  weekly  wages  were  $14;   and 
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that  his  widow,  Annie  O'Brien,  living  with  him  at  the  time  of 
the  injury,  is  entitled  to  the  payment  of  $7  a  week  for  a  period 
of  three  hundred  weeks  from  the  date  of  the  injury. 

Joseph  A.  Parks. 
Atherton  N.  Hunt. 
Richard  H.  Wiswall. 


Cabb  No.  390. 

Katherine  E.  Dalton,  Employee, 
New  England  Confectionery  Company,  Employer. 
Employers'   Liability  Assurance   Corporation,   Ltd.,   In- 
surer. 

Facial  Paralysis  due  to  Temperature    of  Work  Room 
A  Personal  Injury  and  Compensation  awarded. 

The  employee,  a  chocolate  packer,  was  obliged  by  reaaon  of  her  employment  to 
work  in  a  packing  room  where  the  temperature  ranged  from  60^  to  65®  F. 
Facial  paralysis,  developing  gradually,  resulted  from  the  employment  con- 
ditions. 

Held^  that  the  injury  arose  out  of  and  in  the  course  of  her  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Katherine  E. 
Dalton  V.  Employers'  Liability  Assurance  Corporation,  Ltd., 
this  being  case  No.  390  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  Boston,  Mass.,  chairman,  representing  the  Indus- 
trial Accident  Board,  Mr.  A.  C.  Neville  of  12  Neptune  Avenue, 
East  Boston,  Mass.,  representing  the  employee,  and  W.  Lloyd 
Allen,  Esq.,  of  60  State  Street,  Boston,  Mass.,  representing  the 
insurer,  heard  the  parties  and  their  witnesses  in  the  Hearing 
Room  of  the  Industrial  Accident  Board,  209  Pemberton  Build- 
ing, Boston,  Mass.,  on  Friday,  Sept.   12,   J913,  at  2  p.m. 

Katherine  Dalton,  employed  by  the  New  England  Confec- 
tionery Company,  and  insured  in  the  Employers'  Liability  As- 
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surance  Corporation,  Ltd.,  on  June  11,  1913,  at  about  10 
o'clock  in  the  morning,  while  at  work,  felt  the  right  side  of  her 
face  getting  numb,  her  lips  swelling  and  her  tongue  getting 
numb.  These  symptoms  continued  until  the  condition  de- 
veloped into  facial  paralysis.  Miss  Dalton  remained  away 
from  work  for  two  weeks.  The  question  at  issue  is  whether  or 
not  this  injury  is  one  which  arose  out  of  or  was  due  to  her 
employment,  to  determine  whether  or  not  the  doctor  is  entitled 
to  pay  for  his  treatment  of  Miss  Dalton. 

The  facts  of  the  case  are  that  Miss  Dalton  works  in  the 
chocolate  packing  room  of  the  New  England  Confectioner}' 
Company,  and  in  order  that  the  candy  should  be  in  suitable 
condition  to  be  packed,  the  packing  room  must  be  kept  below 
a  certain  temperature,  which  varies  between  60°  and  65**  F. 
This  packing  room,  the  technical  name  of  which  in  the  factory 
is  the  "cool  room,"  is  kept  cool  by  an  automatic  arrangement, 
controlled  from  the  engine  room. 

There  being  no  dispute  as  to  the  facts,  by  agreement  between 
all  parties.  Dr.  Thomas  F.  Leen,  physician  in  chief  of  the 
Carney  Hospital,  was  selected  as  a  competent  impartial 
physician  to  make  an  examination  of  Miss  Dalton,  to  determine 
whether  or  not  this  facial  paralysis  was  due  to  or  arose  out  of 
her  employment.  Under  date  of  Sept.  17,  1913,  Dr.  Leen 
reports  as  follows:  — 

In  making  such  a  diagnosis  it  is  important  to  know  that  there  is  a 
facial  paralysis  originating,  so  to  speak,  from  within  the  brain,  and  a 
facial  paralysis  originating  from  disease  of  the  nerve  in  its  course  to  the 
facial  muscles.  When  the  former  is  present  the  upper  branches  of  the 
nerve  are  not  affected,  as  a  rule,  on  account  of  the  distance  between  the 
nuclear  origins  of  its  centers.  Hence,  as  a  result  there  is  no  paralysis  of 
the  upper  part  of  the  face,  —  the  muscles  of  the  brow  and  the  lids.  When 
the  nerve  itself  is  affected  the  entire  face  is  paralyzed,  including  the  brow 
and  the  lids.  In  Katherine  Dalton's  case,  she  has  complete  facial  paral- 
ysis, which  shows  at  once  that  the  nerve  itself  has  been  affected  from  its 
exit  from  the  brain  to  its  attachment  to  the  facial  muscles.  If  the  nuclear 
origins  of  the  nerve  were  affected  we  would  anticipate  as  well  an  accom- 
panying paralysis  of  her  right  arm  and  right  leg,  or  portions  thereof,  which 
are  not  present  here.  At  the  same  time  we  would  consider  brain  tumor, 
abscess,  brain  softening,  and  lesions  of  the  internal  capsule,  —  all  which 
would  present  accompanying  symptoms  not  present  here.  Therefore  any 
brain  origin  of  Miss  Dalton's  affection  can  be  ruled  out.    Hence,  we  must 
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assume  she  is  suffering  from  a  peripheral  nerve  affection.  In  a  girl  of  her 
age  the  only  cause,  practically  speaking,  is  cold  or  exposure;  and  this  we 
have  present  from  Miss  Dalton's  employment  in  a  candy  refrigerator. 
Of  course,  syphilis  may  be  the  cause  of  facial  paralysis  in  certain  cases; 
but  here,  also,  we  have  other  symptoms  which  would  aid  in  the  diagnosis 
absent  here. 

Hence,  from  the  foregoing,  I  conclude  that  Miss  Dalton's  facial  paralysis 
was  due  to  her  employment. 

Thomas  F.  Leen,  M.D. 

Dr.  Leen  was  subsequently  communicated  with  and  said 
that  when  he  used  the  term  "candy  refrigerator"  he  understood 
the  temperature  of  the  room  referred  to  in  which  the  employee 
worked  never  descended  below  60®  or  exceeded  65®  F. 

The  arbitrators  find  that  the  facial  paralysis  with  which 
Katherine  Dalton  was  afflicted  on  June  11,  1913,  was  received 
in  the  course  of  and  arose  out  of  her  employment,  and  that  she 
is  entitled  to  the  reasonable  medical  services  provided  in  sec- 
tion 5,  Part  II.,  of  the  act. 

Edw\  F.  McSweeney. 
Augustine  C.  Neville. 
W.  Lloyd  Allen. 


Case  No.  391. 

Oswald  Devaney,  Employee. 
Lancaster  Mills,  Employer, 
American  Mutual  Liability  Insurance  Company,  Insurer. 

Mother  of  Employee,  partially  Dependent,  receives  all 
OF  HIS  Wages,  and  is  entitled  to  a  Weekly  Compen- 
sation OF  One-half  Thereof. 

The  employee  contributed  all  of  his  earnings  to  his  mother,  who  was  partially  de- 
pendent upon  him  for  support.  Five  other  children  contributed  to  the  family 
fund.  The  father  earned  an  average  weekly  wage  of  $14.50.  The  only  ques- 
tion involved  was  that  of  dependency. 

Held,  that  the  mother  was  entitled  to  a  weekly  compensation  equal  to  one-half  of 
his  weekly  contribution. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments   thereto,    having    investigated     the    claim    of    Oswald 
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Devaney  v.  American  Mutual  Liability  Insurance  Company, 
this  being  case  No.  391  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  conmiittee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  Patrick  F.  Cannon  of  Clinton,  Mass.,  representing 
the  dependents  of  the  employee,  and  Dr.  G.  A.  Tobey  of 
Clinton,  Mass.,  representing  the  insurer,  being  duly  sworn,  heard 
the  parties  and  their  witnesses  in  the  Selectmen's  Room,  Town 
Hall,  Clinton,  Mass.,  on  Monday,    Sept.  15,  1913,  at  1  p.m. 

The  question  involved  was  solely  one  of  dependency,  whether 
the  dependents  were  entitled  to  a  payment  of  one-half  the 
average  weekly  wages  of  the  employee,  or  to  a  lesser  sum. 

Oswald  Devaney,  the  deceased  employee,  was  employed  as  a 
card  grinder  in  the  employ  of  the  Lancaster  Mills,  and  was 
fatally  injured  while  engaged  in  putting  a  belt  over  the  shafting 
for  the  purpose  of  starting  the  cards.  He  was  caught  in  the 
belt,  being  carried  around  the  shafting,  meeting  death  almost 
instantaneously. 

Peter  Devaney,  father  of  the  deceased  employee,  testified 
that  at  the  time  of  the  injury,  June  13,  1913,  the  boy  was 
sixteen  years,  five  months  and  seven  days  old.  His  average 
weekly  wages  were  $11.07.  The  boy  had  contributed  all  of 
his  wages  to  his  mother,  Mary  Anne  Cannon  Devaney,  since 
he  first  went  to  work,  for  a  period  of  two  years. 

He  further  stated  that  there  are  nine  children  now  in  the 
family,  Maria,  Harold,  Claude  and  Lillian  being  minors  and 
not  working,  the  other  five  working;  Margaret,  Gertrude  and 
Regina  paying  $4  per  week  for  board,  and  Emmett  and  Peter 
earning  $5  per  week,  which  was  paid  into  the  family  fund. 
The  father  earned  an  average  weekly  wage  of  $14.50. 

The  committee  of  arbitration  finds  that  the  deceased  em- 
ployee, Oswald  Devaney,  contributed  the  sum  of  $11.07  per 
week  to  his  mother,  ^lary  Anne  Cannon  Devaney,  during  the 
twelve  months  preceding  the  injury,  and  that  under  section  6, 
Part  II.,  of  the  Workmen's  Compensation  Act  she  is  entitled, 
as  a  partial  dependent,  to  the  payment  of  $5,535  per  week  for 
a  period  of  three  hundred  weeks  from  the  date  of  the  injury, 
this  being  "a  weekly  compensation  equal  to  the  same  propor- 
tion of  the  weekly  payments  for  the  benefit  of  persons  wholly 
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dependent  as  the  amount  contributed  by  the  employee  to  such 
partial  dependents  bears  to  the  annual  earnings  of  the  deceased 
at  the  time  of  his  injury." 

Joseph  A.  Parks. 

Patrick  F.  Cannon. 

G.  A.  TOBEY. 


Case  No.  399. 

Frederick  Robson,  Employee. 
R.  Marston  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Employee  who  recovers  his  Abiuty  to  perform  Cus- 
tomary Work  not  entitled  to  Compensation  by 
Reason  of  his  Failure  to  make  a  Reasonable  Ef- 
fort to  do  Such  Work. 

The  employee  ivas  incapacitated  for  work  for  a  tim^  by  reason  of  a  strain  upon 
his  left  shoulder  received  while  he  was  pushing  on  a  piece  of  joist  in  order  to 
move  a  safe.  The  evidence  showed  that  there  was  no  restriction  in  his  power 
to  use  the  injured  shoulder  or  arm,  or  in  its  field  of  motion,  at  the  time  of  the 
hearing. 

Hdd,  that  the  employee  was  not  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  IIL,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Frederick 
Robson  V.  Travelers  Insurance  Company,  this  being  case  No. 
399  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Benjamin 
A.  Lockhart,  Esq.,  Barristers  Hall,  Boston,  Mass.,  for  employee, 
and  William  C.  Prout,  Esq.,  for  insurer,  heard  the  parties  and 
their  witnesses  at  the  Board  Room  of  the  Industrial  Accident 
Board  on  Wednesday,  Nov.  5,  1913,  at  10  a.m.  The  insurer 
was  represented  by  L.  C.  Doyle,  Esq.  The  employee  did  not 
attend  the  hearing,  although  the  usual  notice  had  been  sent 
him  from  the  oflSce  as  to  the  place  and  t»me  of  the  hearing. 

The  committee  finds  upon  the  evidence  —  that  is,  upon  the 
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admission  by  the  insurer  of  such  fact  —  that  the  employee  re- 
ceived an  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment on  March  9,  1913.  He  was  then  in  the  employ  of  R. 
Marston  Company  as  a  carpenter.  His  average  weekly  wages 
at  the  time  of  the  injury  were  $20.  The  injury  was  due  to  a 
strain  upon  his  left  shoulder  received  while  he  was  pushing  on 
a  piece  of  joist  in  order  to  move  a  safe.  The  nature  of  the 
injury,  upon  testimony  of  Dr.  Samuel  H.  Littlefield,  called  by 
the  insurer,  and  upon  statements  of  the  employee  made  to 
said  doctor,  was  a  partial  dislocation  of  the  left  shoulder.  The 
capsule  of  said  shoulder  joint  was,  however,  probably  not  in- 
jured, but  at  the  most  only  slightly. 

He  had  been  paid  compensation  by  the  insurer  for  nine  weeks 
at  $10  per  week,  until  May  26,  1913,  when  he  went  to  work  for 
another  employer  in  another  line  of  work  at  $14  per  week.  He 
was  paid  on  June  2  and  June  9,  1913,  respectively,  a  payment 
of  $3  each,  his  compensation  for  a  partial  disability  on  the 
basis  of  half  the  difference  between  $14  and  his  former  wage 
of  $20.  Upon  said  June  9,  1913,  his  compensation  was  stopped 
on  the  ground  that  he  was  able  to  do  such  carpenter  work  as 
he  was  formerly  doing  at  the  tinae  of  the  injury.  Said  stopping 
of  compensation  was  based  upon  the  report  of  Dr.  Littlefield, 
who  had  examined  the  employee  and  made  the  report  thereof 
to  the  insurer. 

The  committee  finds  that  he  had  recovered  his  ability  to  do 
such  work  as  he  was  doing  in  the  course  of  his  employment 
when  injured,  by  June  9,  1913;  that  there  was  no  restriction 
then  in  his  power  to  use  his  injured  shoulder  or  arm,  or  in  its 
field  of  motion;  that  there  was  a  lack  of  will  or  energy  on  his 
part  to  undertake  again  such  work  as  he  was  formerly  doing 
at  the  time  of  the  injury,  but  no  real  disability  in  doing  so; 
that  if  said  employee  makes  a  reasonable  effort  he  can  do  such 
work  as  formerly. 

The  committee  makes  this  finding  subject  to  a  right  on  the 
part  of  said  employee  to  a  review,  in  accordance  with  the 
Workmen's  Compensation  Act  and  amendments  thereto,  if  the 
facts  warrant. 

David  T.  Dickinson. 

William  C.  Prout. 

Benjamin  A.  Lockhart. 
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Cass  No.  404. 

GuiSEPPE  Gariella,  Employee. 

Ludlow  Manufacturing  Associates,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Personal  Injury  lights  up  Inflammatory  Condition  and 

NECESSITATES       AMPUTATION       OF       LeG.         COMPENSATION 
AWARDED. 

The  employee  received  a  personal  injury  by  reason  of  a  blow  from  a  12-pound 
sledge  hammer  which  he  was  using,  said  sledge  hammer  missing  the  drill  at 
which  it  was  aimed  and  striking  the  said  employee  with  considerable  force 
on  the  left  ankle,  thus  lighting  up  an  inflammatory  condition  which  has  been 
described  as  a  mild  chronic  osteomyelitis,  which  afterwards  necessitated  the 
amputation  of  the  leg. 

Held^  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  IIL,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Guiseppe 
Gariella  v.  American  Mutual  Liability  Insurance  Company, 
this  being  case  No.  404  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
chairman,  Franklin  N.  Newell  for  employee,  and  Elisha  Brew- 
ster for  insurer,  heard  the  parties  and  their  witnesses  in  the 
Auditor's  Room,  Court  House,  Springfield,  on  Saturday,  Sept. 
27,  1913,  at  9.30  a.m. 

Thomas  H.  Kirkland,  Esq.,  appeared  for  the  employee,  and 
Edward  C.  Stone,  Esq.,  of  Boston  appeared  for  the  insurer. 

The  plaintiff,  who  was  in  the  employ  of  the  Ludlow  Manu- 
facturing Associates  at  Ludlow,  Mass.,  was  injured  on  Dec.  9, 
1912,  and  his  average  weekly  wages  were  $9.50. 

While  he  was  at  work  drilling,  and  in  the  act  of  striking  the 
drill  with  a  sledge  hammer,  in  some  way  the  sledge  hammer 
instead  of  striking  the  drill  struck  the  plaintiff  in  the  left  ankle. 
After  the  accident,  plaintiff  w^as  taken  to  the  office  of  Dr.  Hoyt, 
and  from  there  to  the  Ludlow  Hospital,  where  he  remained 
three  weeks,  after  which  he  went  to  the  Mercy   Hospital  at 
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Springfield;  where  he  remained  four  and  one-half  weeks.  He 
then  went  to  the  German  Hospital,  where  he  was  treated  by 
Dr.  Meisenbach,  and  there  his  left  leg  was  amputated  below 
the  knee. 

On  Dec.  11,  1911,  when  he  was  employed  in  hauling  jute 
bales,  one  of  the  bale?  fell  against  his  left  leg  and  injured  it 
about  halfway  between  the  ankle  and  knee.  At  that  time  he 
was  attended  by  Dr.  Triechler,  who  treated  him  for  the  injury. 

The  insurance  company  had  paid  him  compensation  at  the 
rate  of  $4.75  per  week,  being  one-half  his  weekly  wages,  for  a 
period  of  fourteen  weeks,  to  wit,  up  to  March  31,  1913. 

It  was  claimed  by  the  insurer  that  the  loss  of  his  leg  and 
his  present  incapacity  to  labor  was  not  the  result  of  the  injury 
which  he  received  on  Dec.  9,  1912,  but  was  the  result  of  a 
chronic  osteomyelitis  which  existed  at  the  time  of  that  injury, 
and  was  caused  by  the  injury  of  Dec.  11,  1911.  It  was  also 
claimed  by  Dr.  Triechler,  who  was  called  by  the  insurer,  that 
the  man  had  syphilis,  and  that  his  leg  was  a  syphilitic  leg. 

Dr.  Van  Allen,  also  called  by  the  insurer,  claimed  that  the 
X-ray  pictures  which  he  had  taken  of  the  man's  leg  showed 
that  the  leg  was  not  syphilitic,  but  that  he  had  a  bad  case  of 
osteomyelitis. 

The  testimony  for  the  insurer  tended  to  show  that  the 
claimant's  left  leg  was  affected  with  osteomyelitis,  at  the  time 
of  his  injury  and  had  been  in  that  condition  for  some  time, 
and  that  that  condition  might  have  made  it  necessary  at  some 
time  to  amputate  his  leg.  The  testimony  of  the  insurer  also 
tended  to  show  that  the  injury  of  Dec.  9,  1912,  accelerated 
this  latent  disease  to  such  an  extent  that  amputation  became 
necessary. 

The  claimant  testified  that  he  had  been  engaged  with  prac- 
tical regularity  from  December,  1911,  to  December,  1912,  in 
manual  labor  in  the  ordinary  outdoor  work  of  a  laborer,  and, 
while  at  times  his  leg  bothered  him,  he  continued  to.  work  with 
it  without  serious  inconvenience. 

At  the  close  of  the  evidence  employee  was  examined  by  Dr. 
Philip  Kilroy,  an  impartial  physician  selected  by  a  member  of 
the  Industrial  Accident  Board,  and  his  report  is  substantially 
as  follows :  — 
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I  have  examined  carefully  Joseph  Garielli,  or  Sirocelli,  his  wife  and 
children;  have  consulted  with  all  the  doctors  who  have  been  connected 
with  the  case,  examined  the  records  in  the  Mercy  Hospital,  Springfield, 
and  got  the  result  of  the  microscopic  examination  of  the  amputated  leg; 
and  believe  the  following  to  be  the  essential  facts  of  the  case :  — 

He  had  some  disease  of  the  left  leg  for  some  time  (a  mild  chronic  osteo- 
myelitis is  probable),  and  this  dated  presmnably  from  an  injury  by  a 
falling  bale  in  1911.  The  suggestion  that  it  might  be  due  to  syphilis  is 
wholly  unwarranted;  neither  he,  his  wife  nor  his  children  present  the 
slightest  evidence  of  having  or  ever  having  had  this  disease.  Whatever 
the  condition,  he  evidently  was  able  to  use  his  leg  to  a  considerable  extent 
until  the  injury  of  Dec.  9,  1912.  FoUowing  the  injury  the  leg  grew  worse, 
although  he  was  put  to  bed  promptly  and  placed  in  circumstances  cal- 
culated to  make  such  a  leg  improve.  He  was  removed  to  the  Mercy 
Hospital,  where  the  records  give  the  disease  as  osteomyelitis,  operation, 
drainage  after  mcision,  and  the  result  unprovement.  Three  months  later 
he  entered  a  hospital  in  Buffalo,  and  after  some  months  of  varying  treat- 
ment a  microscopic  examination  showed  that  he  had  osteosarcoma,  a 
malignant  disease  similar  to  cancer  in  its  nature. 

I  donH  see  how  we  can  avoid  the  conclusion  that  the  injury  of  Dec.  9, 
1912,  was  the  occasion  of  lighting  up  a  malignant  condition  in  what  had 
been,  up  to  then,  an  inflammation;  and  the  malignancy  necessitated  an 
operation  (amputation)  which  the  inflammation  might  never  have. 

Dr.  Mahoney,  surgeon  of  the  Mercy  Hospital,  states  that  in  his  opinion 
the  condition  found  at  the  time  of  the  operation  could  have  resulted  from 
the  injury  of  three  weeks  previous. 

Upon  this  evidence  we  find  that  the  injury  to  the  employee's 
leg  resulting  in  its  amputation  arose  out  of  and  in  the  course 
of  his  employment;  that  the  injurj'  occurred  on  the  9th  of 
December,  1912;  that  he  is  entitled  to  compensation  at  the 
rate  of  $4.75  for  a  period  of  fifty  weeks  for  the  loss  of  his  leg, 
and  compensation  at  the  rate  of  $4.75  a  week  from  the  thirty- 
first  day  of  March,  1913,  up  to  the  present,  and  to  continue 
as  long  as  incapacity  for  labor  exists,  in  accordance  with  the 
provisions  of  the  Workmen's  Compensation  Act. 

James  B.  Carroll. 

Except   as   contained   in   statement   subscribed   by   me   and 

hereto  attached.  t^  ^,    ^.^ 

Franklin  N.  Newell. 

Except    as   modified    in    statement   subscribed   by    me    and 

hereto  annexed.  ^  ,x    ^r. 

Elisha  H.  Brewster. 


240         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

Franklin  N.  Newell  of  the  arbitration  committee  in  the  case 
of  Guiseppe  Gariella,  No.  404  on  the  files  of  the  Industrial 
Accident  Board,  hereby  assents  to  each  paragraph  of  the  report 
except  that  marked  A.  For  paragraph  A  he  wishes  to  sub- 
stitute the  following :  — 

Of  the  medical  witnesses  for  the  insurer,  Dr.  Treichler  testified  in  answer 
to  Mr.  Carroll:  '^The  disease  [that  existing  prior  to  the  accident  of  Dec. 
9, 1912]  would  not  in  my  opinion  have  necessitated  the  amputation.'' 

Dr.  Hoyt  testified:  ''Would  not  expect  amputation  if  there  had  been 
no  injury"  (Dec.  9,  1912). 

Dr.  Van  Allen  testified  that  without  the  injury  of  Dec.  9,  1912,  ''Might 
never  have  been  amputation."  "Would  have  gone  on  with  leg  without 
amputation  with  some  treatment."  "Couldn't  say  that  amputation 
would  be  necessary  independent  of  injuiy." 

He  believes  that  the  statements  in  paragraphs  B  and  C  are 
correct  reports  of  the  conclusions  of  skillful  and  impartial 
physicians,  although  they  did  not  testify  before  the  committee, 
and  he  has  no  knowledge  other  than  the  statements  in  said 
paragraph. 

Franklin  N.  Newell. 

From  the  evidence  offered  before  the  committee,  together 
with  the  report  of  Dr.  Kilroy,  I  am  of  the  opinion  that  the 
effect  of  the  injury  of  Dec.  9,  1912,  was  to  accelerate  the  prog- 
ress of  a  malignant  disease  that  had  been  induced  by  the 
earlier  accident  of  Dec.  11,  1911,  and  which  would  probably 
have  made  amputation  eventually  expedient  had  the  accident 
of  Dec.  9,  1912,  not  occurred.  The  effect  of  the  later  accident 
was  to  hasten  the  time  when  amputation  became  necessary  or 
desirable. 

If,  as  a  matter  of  law,  this  would  entitle  the  employee  to 
compensation  under  the  act,  then  I  concur  in  the  conclusion 
set  forth  in  the  last  paragraph  of  the  report  regarding  the 
amount  of  compensation  to  which  the  employee   is  entitled. 

Elisha  H.  Brewster. 
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Findings   and  Decision  of  the   Industrial  Accident   Board  on 

Review^ 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Buildmg,  Boston,  Mass.,  Thursday,  Nov.  13,  1913,  at  10  A.M., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. Thomas  H.  Kirkland,  Esq.,  represented  the  employee, 
and  Charles  E.  Hodges,  Esq.,  represented  the  insurer. 

By  agreement  of  counsel,  the  following  hospital  record  was 
admitted  as  evidence:  — 

Joseph  (Giuseppe)  GarcineUi  (Gariella)  married,  age  40. 

Entered  German  Hospital  April  12, 1913. 

Discharged  from  hospital  July  29, 1913. 

Patient  of  Dr.  Tartaro,  —  Dr.  Meisenbach,  consultant. 

May  17, 1913,  Dr.  Meisenbach  curetted  tumor  of  left  tibia;  microscoiucal 
examination. 

Spindle-celled  sarcoma. 

Given  mixed  and  autogenous  vaccine  injection  May  23,  26,  28,  31, 
June  4,  30,  and  July  5. 

Transferred  from  private  case  of  Dr.  Meisenbach  to  ward  service  of 
same  hospital  (June  17). 

Operation  by  Dr.  Marcel  Hartwig,  attendant  surgeon,  German  Hos- 
pital, July  19, 1913. 

Operation,  amputation  of  left  leg  at  knee  joint  for  spindle-celled  sarcoma 
of  ankle. 

No  other  evidence  was  introduced. 

The  Board  finds  upon  all  the  evidence  that  Guiseppe  Gariella, 
the  employee,  received  a  personal  injury  arising  out  of  and  in 
the  course  of  his  employment  on  Dec.  9,  1912,  by  reason  of  a 
blow  from  a  12-pound  sledge  hammer  which  he  was  using,  said 
sledge  hammer  missing  the  drill  at  which  it  was  aimed  and 
striking  the  said  employee  with  considerable  force  on  the  left 
ankle,  thus  lighting  up  an  inflammatory  condition  which  has 
been  described  as  a  mild  chronic  osteomyelitis,  which  after- 
wards necessitated  the  amputation  of  the  leg. 

It  was  in  evidence  that  the  employee  had  received  an  injury 
to  the  left  leg  by  reason  of  the  fall  of  a  bale  of  jute  on  Dec.  11, 
1911,  but  the  evidence  also  shows  that  the  said  employee 
worked  with  practical  regularity  from  December,  1911,  to  the 
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time  of  the  last  injury,  at  the  regular  work  of  a  laborer,  the 
nature  of  which  is  shown  by  the  fact  that  during  a  consider- 
able portion  of  that  period  he  was  engaged  in  work  as  a  driller 
and  was  required  to  stand  upon  his  feet  and  swing  a  heavy 
sledge  nine  hours  daily.  That  he  was  able  to  perform  this 
work  constantly  for  the  twelve  months  preceding  the  injury 
shows  that  he  was  not  seriously  troubled  by  the  inflammatory 
condition  of  his  ankle  and  that,  had  it  not  been  for  the  said 
injury,  amputation  woidd  probably  never  have  been  necessary. 
Whatever  the  condition  of  the  ankle  prior  to  the  occurrence 
of  the  personal  injury  of  Dec.  9,  1912,  the  said  employee  had 
not  been  incapacitated  for  work,  and  all  incapacity  for  work 
since  that  date  is  due  to  the  said  personal  injury,  and  he  is 
entitled  to  compensation  imder  the  statute.  (Willoughby  v. 
Great  Western  Railway  Co.,  6  W.  C.  C.  28;  Dunham  v.  Clare, 
4  W.  C.   C.  102;    M'Innes  v.  Dunsmuir  &  Jackson,  Lim.,  1 

B.  W.  C.  226;   Ystradowen  Colliery  Co.  v.  Griffiths,  2  B.  W. 

C.  357.) 

The  Industrial  Accident  Board  finds  that  the  said  Guiseppe 
Gariella  is  now  totally  incapacitated  for  work,  and  that  said 
total  incapacity  for  work  will  continue  for  an  indeterminable 
period,  said  total  incapacity  for  work  resulting  from  a  personal 
injury  received  by  him  on  Dec.  9,  1912;  and  that  there  is  due 
him  from  the  American  Mutual  Liability  Insurance  Company 
fifty  weeks'  additional  compensation  for  loss  by  severance  of 
his  left  foot  above  the  ankle,  dating  from  said  Dec.  9,  1912,  at 
the  rate  of  $4.75  a  week,  a  reasonable  allowance  for  medical 
services  rendered  from  Dec.  9,  1912,  to  Dec.  22,  1912,  inclusive, 
and  the  payment  of  compensation  on  account  of  total  incapac- 
ity for  work,  beginning  on  Dec.  23,  1913,  at  the  rate  of  $4.75 
a  week,  to  be  continued  during  the  period  of  said  total  in- 
capacity for  work. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 
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Case  No.  411. 

Mary  Alice  Lightbown,  Widow  of  John  H.  Lightbown, 

Employee, 
Hargraves  Mills,  Employer. 
American  Mutual  Liability  Insurance  Company,  Insurer. 

Employee  drops  unconscious  to  the  Floor  in  his  Place 
OF  Employment  and  receives  no  Hurt  or  Harm  or 
Injury  of  any  Kind.  This  is  not  a  Personal  In- 
jury, AND  the  Widow  is  not  entitled  to  Compensa- 
tion. 

The  employee  had  been  away  from  his  place  of  emplojrment  on  an  errand  and  had 
returned,  when  suddenly,  while  watching  his  subordinate  repair  a  warp,  he 
fell  to  the  floor  unconscious.  The  employee  had  not  been  performing  any  act 
in  the  course  of  his  employment;  he  had  not  made  any  undue  exertion;  he  had 
started  to  assist  his  loomfixer  when  he  dropped  to  the  floor  without  warning 
of  any  kind.  He  had  not  received  any  hurt  or  harm  or  injury  and  died  twenty 
minutes  later.  The  medical  examiner,  and  the  physician  who  was  called  to 
attend  him,  diagnosed  the  case  as  heart  failure. 

field,  that  the  employee  died  from  natural  causes  and  his  widow  was  not  entitled 
to  compensation. 

Report  of  Committee  of  Arbitraiion. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mary  Alice 
Lightbown,  widow  of  John  H.  Lightbown,  v.  American  Mutual 
Liability  Insurance  Company,  this  being  case  No.  411  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows  :- 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  John  T. 
CougUin  of  Fall  River,  Mass.,  representing  the  employee,  and 
John  H.  Gifford,  M.D.,  of  Fall  River,  Mass.,  representing  the 
insurer,  heard  the  parties  and  their  witnesses  at  the  Aldermanic 
Chamber,  City  Hall,  Fall  River,  Mass.,  on  Tuesday,  Sept.  23, 
1913,  at  10  A.M. 

The  sole  question  at  issue  was  whether  the  heart  disease 
from  which  the  employee  died  was  a  personal  injury  under  the 
Workmen's  Compensation  Act,  and  whether  it  arose  out  of  and 
in  the  course  of  the  employment. 
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The  evidence  in  the  case  is  substantially  as  follows:  — 

Albert  Lightbown,  a  brother  of  the  deceased  employee, 
stated  that  his  brother  John  went  to  the  King  Philip  mills 
on  the  morning  of  his  death  to  obtain  a  patent  attachment  to 
put  on  a  loom  in  the  Hargraves  mills.  This  loom  was  giving 
his  brother  considerable  annoyance,  and  the  superintendent 
gave  him  permission  to  go.  He  had  not  complained  of  illness 
before  leaving  the  mill,  and  noticed  nothing  imusual  about 
his  appearance  when  he  returned.  Five  minutes  later  he 
saw  him  laid  out  in  the  mill  office  unconscious.  He  tried  to 
revive  him,  but  without  success.  Another  brother,  James 
Lightbown,  testified  that  he  was  an  overseer  in  the  King  Philip 
mills  and  that  he  showed  him  the  attachment  for  the  loom. 
His  brother  remained  with  him  an  hour  and  was  taken  around 
the  plant.  His  visit  to  the  King  Pbilip  mills  was  in  the  in- 
terests of  his  employers. 

Oliver  Robillard,  a  loomfixer  at  the  Hargraves  mills,  said 
that  Lightbown,  the  deceased,  returned,  walking  up  the  stairs 
quickly.  They  looked  at  the  cloth  upon  which  he  was  working 
and  he  noticed  nothing  unusual  about  him,  nor  did  he  make 
any  complaint  about  overexertion.  There  were  a  few  threads 
broken  off  on  the  back  of  the  warp  on  the  loom  and  the  de- 
ceased said  in  effect,  "We  will  fix  it  together."  Robillard 
walked  back  of  the  loom,  fixing  it  from  behind,  and  suddenly 
a  noise  attracted  his  attention.  He  looked  back  and  saw  the 
deceased  lying  on  the  floor.  He  obtained  assistance,  helped 
to  carry  him  downstairs,  and  the  employee  died  twenty  min- 
utes later.  Victor  H.  Roberts,  second  hand  at  the  Hargraves 
mills  at  the  time  of  Lightbown's  death,  saw  the  employee  when 
he  came  back  from  the  King  Philip  mills,  and  stated  that  he 
had  made  no  complaint  of  any  sickness  or  distress. 

Mary  Alice  Lightbown,  widow  of  the  employee,  stated  that 
she  lived  with  her  husband  at  the  time  of  his  death,  had  four 
children,  and  that  he  had  never  been  sick  at  all  before  the  day 
of  his  death.  On  the  morning  of  his  death  he  went  to  work, 
as  usual,  about  6  o'clock,  and  called  at  the  house  on  bis  way 
to  the  King  Philip  mills,  at  about  7.45,  stating  that  he  was 
going  to  the  mills  to  see  an  attachment  for  a  loom.  He  came 
back  again  at  10  o'clock,  had  a  chat  with  her  and  something 
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to  eat.  He  told  her  again  of  his  errand  to  the  King  Philip 
mills.  He  did  not  complain  of  any  illness  or  distress.  The 
next  news  she  had  was  of  her  husband's  sudden  death. 

Dr.  Thomas  F.  Gunning,  medical  examiner,  testified  that 
his  diagnosis  of  heart  failure  was  based  upon  the  information 
gained  from  a  few  bystanders,  as  there  was  no  previous  history 
in  the  case.    It  looked  like  cardiac  death  to  him. 

Dr.  Thomas  E.  Boylan  testified  that  he  was  called  upon  to 
attend  the  deceased,  and  worked  on  the  body  in  an  attempt 
to  bring  back  life.  As  far  as  he  could  testify,  he  agreed  with 
Dr.  Gunning's  diagnosis  of  heart  disease  as  the  cause  of  death. 

The  committee  of  arbitration  finds,  upon  this  evidence,  that 
the  employee  did  not  receive  a  personal  injury  arising  out  of 
and  in  the  course  of  his  employment,  and  cannot  find  any 
evidence  that  the  heart  disease,  from  which  the  employee  died, 
was  incidental  to  or  attributable  to  his  employment.  The 
evidence  shows  that  he  was  apparently  a  healthy  man,  who 
had  never  been  ill  before.  He  had  been  permitted  to  go  on 
an  errand,  in  the  course  of  his  employment,  to  another  mill  to 
obtain  information  which  would  be  helpful  to  his  employer. 
On  the  way  to  that  mill  he  stopped  at  his  home  to  chat  with 
his  wife;  he  appeared  to  be  in  his  usual  good  health.  Return- 
ing, he  again  calls  on  his  wife,  this  time  stopping  long  enough 
to  partake  of  a  luncheon;  he  did  not  then  complain  of  any 
illness  or  distress.  He  returns  to  the  mill,  the  loomfixer, 
Robillard,  testifying  that  he  "walked  up  the  stairs  quickly." 
But  nothing  unusual  was  noticed  in  his  appearance  and  he  did 
not  make  any  complaint  about  overexertion.  There  is  some- 
thing wrong  with  the  warp  of  a  loom,  and  the  deceased  employee 
suggests  that  he  and  the  loomfixer,  Robillard,  fix  it.  This 
Robillard  commences  to  do,  when  suddenly  he  hears  a  nobe 
and,  looking  around,  sees  the  employee  lying  on  the  floor,  un- 
conscious. The  employee  had  not  been  performing  any  act 
in  the  course  of  his  employment,  he  had  not  made  any  undue 
exertion  or  any  unusual  exertion;  he  had  simply  started  to 
assist  his  loomfixer,  when  suddenly,  without  warning,  he 
dropped  unconscious  to  the  floor,  receiving  no  hurt  or  harm 
or  injury  of  any  kind.  He  passed  away  twenty  minutes  later. 
The  medical  examiner,  and  the  physician  who  was  called  to 
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attend  him,  diagnosed  the  case  as  one  in  which  death  was 
caused  by  heart  failure.  The  conclusion  seems  to  be  obvious, 
to  wit:  John  H.  Lightbown,  the  deceased  employee,  died  from 
natural  causes,  his  death  not  arising  out  of  and  in  the  course 
of  his  employment. 

The  committee  further  finds  that  the  widow,  Mary  Alice 
Lightbown,  is  not  entitled  to  compensation. 

Joseph  A.  Pabks. 
John  H.  Gifford. 
John  T.  Coughlin. 


Case  No.  414. 

Richard  Cantwell  (deceased),  Employee. 
Bowler  Brothers,  Ltd.,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Hypostatic  Pneumonia  following  Personal  Injury  and 
Subsequent  Operation  causes  Death.  Compensa- 
tion AWARDED  Widow. 

The  employee,  a  brewery  worker,  slipped  and  fell  while  employed  in  the  bottling 
department  of  the  subscriber,  dislocating  the  clavicle.  He  was  operated  upon 
three  days  later  and  died  of  hypostatic  pneumonia  caused  by  the  weakening 
of  his  S3rstcm  by  reason  of  said  operation. 

Held,  that  the  widow  was  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  imder  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Alice  Cantwell 
V.  Travelers  Insurance  Company,  this  being  case  No.  414  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
chairman,  Winfred  H.  Whiting  for  insurer,  and  Daniel  P. 
Callahan  for  employee,  heard  the  parties  and  their  witnesses 
in  the  Committee  Room,  City  Hall,  Worcester,  Mass.,  on 
Sept.  24,  1913,  at  10  a.m.  Mrs.  Alice  Cantwell,  widow  of  the 
employee,  was  represented  by  Charles  J.  Hickey,  Esq.,  and  the 
insurer  was  represented  by  Daniel  F.  Gay. 


CANTU'ELL  V.  TRAVELERS  INSURANCE  COMPANY.  247 

Richard  Cantwell  was  employed  by  Bowler  Brothers  Brewery, 
at  an  average  weekly  wage  of  $15.50.  On  the  19th  of  May, 
while  working  in  the  bottling  department,  he  slipped  on  the 
floor  and  fell  and  suffered  a  dislocation  of  the  clavicle.  He 
was  taken  to  St.  Vincent's  Hospital  on  May  22,  and  on  May 
23  he  was  put  under  the  influence  of  ether,  operated  upon,  and 
following  this  he  contracted  hypostatic  pneumonia  and  died 
from  pneiunonia  on  June  5.  After  he  was  operated  ui>on  he 
went  into  a  delirium.  He  left  a  widow  and  two  minor  children. 
The  material  testimony  in  the  case  was  as  follows:  — 
Alice  Cantwell,  widow  of  the  employee,  testified:  — 

When  my  husband  came  home  from  work  on  May  19  he  complained 
of  his  neck  being  stiff.  I  rubbed  his  neck  with  oil.  He  went  to  work  the 
next  day,  but  came  home  at  noon.  At  that  time  there  was  a  large  lump  on 
his  neck.   The  next  day,  Wednesday,  he  went  to  see  Dr.  Fox. 

Richard  A.  Cantwell,  son  of  the  employee,  testified  that 
there  was  a  big  bulge  on  his  father's  neck  on  Tuesday,  and  that 
his  father  told  him  that  he  had  slipped  while  at  work  piling 
cases  and  that  he  did  not  mind  it  at  all  until  he  came  home 
from  work.  The  next  day  he  attempted  to  work,  but  found 
that  he  could  not  do  so.  On  Wednesday  morning  the  bone 
protruded  more,  and  that  afternoon  he  went  to  see  Dr.  Fox. 

Dr.  Michael  B.  Fox,  testified :  — 

On  May  21  Mr.  Cantwell  came  to  my  office  and  I  found  that  he  had  an 
irreducible  dislocation  of  the  right  clavicle.  I  recommended  him  to  Dr. 
Barnes.  He  went  to  the  hospital  the  following  day  and  was  operated  on 
May  23.  His  condition  from  the  day  following  the  operation  proved  to 
be  quite  a  shaky  one.  He  started  to  get  terribly  nervous  and  suffered 
from  delirium  tremens,  and  this  state  grew  worse,  so  much  so  that  he  had 
to  be  taken  from  a  private  ward  and  put  in  a  private  room  in  order  to 
avoid  disturbing  the  other  patients.  He  developed  hypostatic  pneumonia 
after  three  or  four  days,  and  died  on  June  5  from  pneumonia,  and  this 
pneumonia  that  developed  was  caused  by  the  operation. 

Dr.  J.  Arthur  Barnes  testified :  — 

Mr.  Cantwell  came  to  my  office  on  the  21st  of  May.  He  had  a  dis- 
located clavicle  at  the  sternal  junction.  On  May  23  he  was  operated 
upon.  The  operation  consisted  in  cutting  down  over  the  site  of  the  trouble, 
finding  the  dislocation,  replacing  the  bone  in  its  normal  position  and  sew- 
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ing  the  capsule,  which  was  badly  lacerated,  and  then  sewing  the  skin  and 
the  fascia  together  in'the  usual  manner.  He  recovered  from  ether  in  the 
normal  way,  but  during  the  night  he  developed  delirium  tremens.  He 
continued  in  that  moderate  delirium  for  a  few  days  and  then  he  got  worse. 
He  became  semiconscious  after  this,  had  a  marked  cough,  and  the  limg3 
on  examination  showed  that  he  was  suffering  from  pneimionia.  He  grad- 
ually grew  worse  until  he  died  on  June  5.  This  pneumonia  that  resulted 
in  his  death  was  caused  by  the  etherization,  operation  and  weakening  of 
the  system. 

The  committee  of  arbitration  rules  that  the  injury  arose  out 
of  and  in  the  course  of  his  employment,  and  that  death  re- 
sulted therefrom,  and  finds  that  Alice  Cantwell,  widow  of  em- 
ployee, is  entitled  to  compensation  for  a  period  of  three  hun- 
dred weeks  from  the  date  of  the  injury.  May  19,  1913,  at 
$7.75  a  week. 

James  B.  Carroll. 

Daniel  P.  Callahan. 

WiNFRED  H.  Whiting. 


Case  No.  419. 

Job  Stickley,  Employee. 
Thomas  Cavanagh,  Employer. 
Royal  Indemnity  Company,  Insurer. 

Employee  entitled  to  Compensation  on  Basis  of  Total 
Incapacity  for  Work  while  unable  to  obtain  Work 
because  of  the  incapacity  due  to  the  injury. 

The  employee  received  a  personal  injury  by  reason  of  which  he  suffered  the  loss 
by  severance  of  four  fingers  of  his  right  hand.  He  was  afterwards  given  work 
by  his  former  employer  as  a  watchman  at  a  reduced  rate  of  wages,  and  was 
paid  by  the  insurer  on  the  basis  of  his  partial  incapacity.  Later  he  was  put  to 
work  at  his  former  occupation  of  pile  driving,  and  was  obliged  to  leave  because 
of  his  inability  to  perform  this  work  by  reason  of  the  incapacity  due  t6  the 
injury.    Subsequent  efforts  to  secure  employment  were  unsucoeesftd. 

Held,  that  the  employee  was  entitled  to  compensation  for  an  indefinite  period  on 
the  basis  of  total  incapacity. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  finHingpi  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  daim  of  Job  Stickley  v. 
Royal  Indemnity  Company,  this  bemg  case  No.  419  on  the  files 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
chairman,  representing  the  Industrial  Accident  Board,  E. 
Barton  Chapin,  representing  the  insurer,  and  Charles  Henry 
Gray,  representing  the  employee,  heard  the  parties  and  their 
witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
Board,  Friday,  Nov.  7,  1913,  at  11  a.m. 

The  employee  was  represented  by  John  P.  Vahey,  Esq.,  and 
the  insurer  by  W.  L.  Luther,  Esq. 

This  employee  was  injured  while  in  the  course  of  his  employ- 
ment, the  injury  resulting  in  the  loss  of  four  fingers  of  the 
right  hand.  The  material  testimony  was  substantially  as 
follows:  — 

Job  Stickley,  living  at  719  Cambridge  Street,  East  Cam- 
bridge, Mass.,  testified  that  he  was  injured  on  Dec.  13,  1913, 
while  in  the  employ  of  Thomas  Cavanagh,  his  wages  at  this 
time  being  $16.50  a  week.  He  first  started  to  work  after  the 
accident  on  the  16th  of  May,  1913,  at  Cavanagh's,  and  worked 
a  few  days  at  a  time  up  to  October  17.  Mr.  Cavanagh  first 
employed  him  as  a  watchman  and  paid  him  $14  a  week,  but 
later  put  him  back  on  his  old  job,  pile  driving,  at  $2.75  a  day. 
From  the  time  he  started  to  work  at  Cavanagh's  he  had  only 
worked  eighteen  days.  He  had  gone  to  many  places  seeking 
employment,  but  had  been  unable  to  obtain  any  on  account  of 
his  inability  to  perform  the  work  with  only  one  hand.  He 
went  to  many  of  the  contractors  he  knew,  thinking  that  if  they 
had  anything  he  could  do  they  would  give  it  to  him,  but  there 
were  no  watchmen's  places  vacant,  and  the  other  work  he 
could  not  do.  Before  he  ever  went  to  work  for  Mr.  Cavanagh 
he  did  carpenter's  work,  and  this  was  not  steady,  but  when  he 
would  get  out  of  a  job  he  woiild  go  and  get  another  one.  Since 
May  16  he  very  often  went  down  to  see  Mr.  Coffin,  business 
agent  of  the  union,  but  he  could  do  nothing  for  him.    He  has 
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received  in  all  $404.25  from  the  insurance  company,  the  last 
settlement  receipt  he  signed  being  dated  July  11,  1913.  The 
only  times  that  he  did  not  work  when  he  might  have  was  one 
day  when  he  went  to  his  lawyer,  and  three  days  when  he  was 
sick. 

Seymour  Coffin,  business  agent  for  the  union,  stated  that 
Mr.  Stickley  has  been  to  him  looking  for  employment  many 
times  during  the  past  year,  but  he  has  been  unable  to  help 
him  on  account  of  his  incapability  to  work.  He  stated  that 
Mr.  Stickley  could  not  possibly  do  the  work  of  pile  driving 
with  only  one  hand.  There  has  been  a  demand  for  thirty  or 
forty  men  to  do  pile  driving  at  one  time,  but  he  could  not  send 
Mr.  Stickley  because  he  knew  he  would  not  be  able  to  do  the 
work.  The  wages  of  a  pile  driver  are  $3.20  a  day,  but  it 
requires  a  man  with  two  hands  to  earn  his  money.  The  pile- 
driving  business  is  not  a  steady  one.  Sometimes  there  are  400 
men  working  and  sometimes  only  250.  Mr.  Stickley  is  so  in- 
capacitated that  the  union  will  not  take  him  in. 

Mr.  Stickley,  a  brother  of  Job  Stickley,  testified  that  he  sees 
his  brother  two  or  three  times  a  week  to  inquire  how  he  is 
getting  along  and  to  see  if  he  has  been  able  to  get  something 
to  do.  He  tried  to  get  his  brother  a  position  where  he  works, 
Geo.  W.  Norton  Company,  Somerville,  manufacturers  of  soap 
and  tallow  renderers,  but  could  not  find  anything  he  could  do. 
He  stated  that  he  always  finds  his  brother  at  home  nights,  but 
he  tells  him  that  he  has  been  out  all  day  looking  for  work  but 
could  find  none. 

Mr.  Cavanagh  stated  that  Mr.  Stickley  has  worked  for  him 
since  he  has  been  well  enough  to,  off  and  on,  and  he  has  always 
found  his  work  satisfactory.  He  stated  that  he  put  him  on  a 
job  out  on  Huntington  Avenue.  In  the  day  time  there  were 
two  men  working  on  it,  and  Mr.  Stickley  was  put  on  it  at 
night,  and  the  work  went  along  just  the  same,  showing  that  he 
could  do  the  work  satisfactorily.  He  also  stated  that  a  man 
can  roll  a  pile-driving  machine  with  one  hand  as  well  as  with 
two.  He  offered  ]\Ir.  Stickley  a  position  in  the  yard,  but 
would  not  guarantee  him  steady  work.  He  said  he  thought  he 
would  be  ready  to  hire  a  man  for  this  work  about  the  1st  of 
December,  but  this  work  would  probably  not  last  longer  than 
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seven  months  out  of  a  year.  When  he  hired  Mr.  Stickley 
he  always  felt  that  he  was  going  to  get  some  good  out  of  him, 
and  it  was  not  altogether  a  matter  of  charity.  Mr.  Stickley 
was  not,  of  course,  as  good  as  a  man  with  two  hands;  but 
when  there  were  two  men  on  a  job  Stickley  would  make  a 
good  extra  man.  When  he  put  Stickley  on  watching,  he  dis- 
charged the  man  doing  this  work  just  to  give  Stickley  the 
position.  Mr.  Stickley  worked  in  all  from  May  16  eighteen 
days.  On  some  jobs  he  could  not  take  Mr.  Stickley  on  account 
of  his  inability  to  perform  the  work. 

^Ir.  Dunkle  of  the  Royal  Indemnity  Company  testified  that 
he  offered  Mr.  Stickley  work  which  he  refused  to  accept.  He 
stated  that  on  one  occasion  he  telephoned  to  Mr.  Cavanagh 
and  asked  him  if  he  would  not  take  Mr.  Stickley  back,  and  he 
said  that  if  he  would  come  around  on  Monday  he  would  give 
him  a  start.  When  he  told  Mr.  Stickley  what  Mr.  Cavanagh 
said,  he  stated  that  he  would  not  go  to  work. 

It  was  agreed  that  the  employee  was  entitled  to  fifty  weeks' 
extra  compensation  for  the  loss  of  his  fingers,  and  of  this  he 
has  received  thirty  weeks'  compensation,  leaving  a  balance  to 
be  paid  of  twenty  weeks  from  July  11,  the  amount  due  up  to 
the  time  of  the  hearing  for  seventeen  weeks  being  $140.25. 

It  was  also  agreed  that  he  was  entitled  to  partial  incapacity 
from  July  11  to  October  17,  the  amount  being  $83. 

We  further  find  that  on  account  of  his  incapacity  to  work 
and  his  inability  to  secure  employment  he  is  entitled  to  $8.25 
a  week  from  October  17,  the  date  when  partial  incapacity 
ceased,  for  an  indefinite  period,  so  that  there  is  due  him  at  the 
present  time,  November  7,  $248,  his  compensation  of  $8.25 
per  week,  caused  by  his  incapacity  to  labor  and  to  secure  em- 
ployment, to  continue  for  an  indefinite  period,  subject  to  the 
right  of  review  under  section  12,  Part  III.,  of  the  act. 

James  B.  Carroll. 
Charles  Henry  Gray,-  M.D. 

E.  Barton  Chapin  dissents. 
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Findings   and  Decision  of  the   Industrial   Accident   Board  on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Ac- 
cident Board  heard  the  parties  Thursday,  Feb.  5,  1914,  at 
2.45  P.M.,  at  the  Hearing  Room,  New  Albion  Building,  Boston, 
Mass.,  and  affirms  and  adopts  the  findings  of  the  committee  of 
arbitration. 

The  Board  finds  that  the  employee,  Job  SticUey,  is  totally 
incapacitated  for  work  by  reason  of  the  injury,  the  evidence 
showing  that  he  can  no  longer  perform  his  usual  work  as  a  pile 
driver,  or  any  work  that  a  man  of  normal  physical  powers  can 
perform.  The  employee  has  endeavored  to  obtain  and  has  been 
unable  to  get  any  work  which  the  incapacity  due  to  the  injury 
will  not  prevent  him  from  performing,  and  has  therefore  been" 
unable  to  earn  any  wages  since  the  time  of  his  injury,  except 
at  the  position  of  watchman,  which  was  especially  made  avail- 
able for  him  during  a  short  period  of  time  by  his  employer. 

As  a  result  of  the  injury,  Stickley's  opportunity  to  obtain 
work  has  been  so  narrowed  that  he  has  found  it  impossible  to 
get  any  employment,  the  said  employee  being  to  all  intents 
and  purposes  a  one-handed  man,  the  injury  causing  the  loss 
of  four  fingers  of  the  right  hand  and  reducing  him  to  the 
position  of  what  may  well  be  termed  an  "odd  lot"  in  the  labor 
market.  He  is  limited  in  his  ability  to  perform  labor  to  such 
special  tasks  as  may  be  provided  through  the  good  will  of  his 
employer,  or  to  work  which  may  be  specially  arranged  for 
him,  with  a  view  to  making  it  possible  for  him  to  perform  it 
with  one  hand.  Such  special  form  of  light  work  is  not  avail- 
able, and  during  the  continuance  of  his  incapacity  for  work 
and  his  inability  to  earn  any  wages  by  reason  of  said  incapac- 
ity, the  said  employee  is  entitled  to  the  payment  of  half  wages 
as  compensation  under  the  act.  (Ball  v.  Hunt  &  Sons,  Ltd., 
4  B.  W.  C.  C.  225;  MacDonald  or  Duris  v.  Wilsons  &  Clyde 
Coal  Co.,  5  B.  W.  C.  C.  478;  CardiflF  Corporation  v.  Hall,  4 
B.  W.  C.  C.  159.) 

The  Board  therefore  finds  that  the  said  employee  has  been 
totally  incapacitated  for  work  since  Oct.  17,  1913,  the  date 
upon  which  the  insurer  suspended  the  payment  of  the  weekly 
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compensation  due  under  the  act,  and  that  he  is  now  totally 
incapacitated  for  work  by  reason  of  the  injury  received  on 
Dec.  13,  1912,  said  total  incapacity  continuing;  and  that  there 
is  due  the  said  employee  a  weekly  payment  of  $8.25  during  the 
continuance  of  said  total  incapacity,  the  amoimt  due  to  Feb. 
5^  1914,  being  $132;  that  further  payments  on  account  of  said 
incapacity  for  work  are  to  be  continued  weekly,  in  accordance 
with  this  finding  and  the  provisions  of  the  act,  subject  to  the 
right  of  either  of  the  parties  to  a  review  under  section  12,  Part 
III.,  of  the  statute.  The  requests  for  rulings  hereto  annexed  are 
refused  in  so  far  as  they  are  inconsistent  with  these  findings. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweenby. 
Joseph  A.  Parks. 

Insurers*  Requests  for  Rvlings. 

1.  Upon  all  the  evidence  incorporated  in  the  report  of  the 
arbitration  committee,  the  employee  is  not  entitled  to  full  com- 
pensation subsequent  to  May  16,  1913. 

2.  An  employee  having  recovered  sufficiently  to  return  to 
work  is  not  entitled  to  full  compensation  thereafter,  provided 
his  physical  condition  as  a  result  of  the  accident  becomes  no 
worse  than  it  was  at  the  time  when  he  resumed  work;  pro- 
vided further  that  his  ceasing  work  is  not  due  to  lack  of  physi- 
cal health  or  strength  necessary  to  perform  the  labor  upon 
which  he  was  engaged. 

3.  Under  section  10  of  Part  II.  of  the  Workmen's  Compen- 
sation Act,  so  called,  the  words  "able  to  earn  thereafter"  re- 
fer to  physical  ability  to  do  any  work,  and  not  to  ability  to 
secure  employment  or  to  ability  to  do  the  same  kind  of  work 
or  a  similar  kind  of  work  to  that  in  which  he  was  engaged 
before  his  injury. 

4.  The  fact  that  an  employee,  by  reason  of  his  injury  and  of 
deformities  resulting  therefrom,  is  incapable  of  doing  the  same 
kind  of  work  or  similar  kind  of  work  to  that  in  which  he  was 
previously-  engaged,  does  not,  under  the  terms  of  the  Workmen's 
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Compensation  Act,  constitute  totfil  incapacity  for  work,  pro- 
vided he  is  physically  sound,  except  in  respect  to  his  deformity, 
and  able  to  do  other  kinds  of  work,  even  though  he  may  not 
be  able  to  secure  such  other  kinds  of  work. 

5.  Provided  it  is  shown  that  an  employee  can  work,  it  is  not 
incumbent  upon  his  employer  to  show  that  such  work  can  be 
obtained,  and  total  incapacity  ceases  even  though  the  workman 
has  tried  for  work  suitable  to  his  then  physical  condition  and 
has  been  unable  to  obtain  it. 

6.  A  man  who  has  lost  four  fingers  on  his  right  hand,  but 
who  is  otherwise  in  sound  condition,  and  whose  hand  has 
healed  so  as  to  permit  of  its  performing  such  work  as  a  hand 
so  maimed  could  perform,  is  as  a  matter  of  law  no  longer  sub- 
ject to  total  incapacity  for  work  under  the  terms  of  section  9 
of  Part  II.  of  the  Workmen's  Compensation  Act,  so  called,  but 
is  entitled  only  to  such  partial  compensation  as  will  result  from 
deducting  the  wages  which  a  man  in  a  similar  condition  might 
receive  ior  work  which  he  is  able  to  perform  from  the  amount 
of  wages  which  he  had  received  previous  to  his  injury. 

Royal  Indemnity  Company, 

By  its  Attorneys, 
Peabody,  Arnold,  Batchelder  &  Luther. 


Case  No.  422. 

Mary  Ann  Otot,  Employee. 

Hargraves  Mills,  Employer. 

American  Mutual  Liability  Insurance  Company,  In&nrer. 

Chain  op  Causation  between  Personal  Injury  and  Inca- 
pacity for  Work.  Employee  entitled  to  Compensa- 
tion. 

The  evidence  showed  that  the  employee  was  of  frail  physique  prior  to  the  time 
of  the  injury,  but  that  she  had  been  able  to  perform  her  usual  arduous  tasks 
in  a  cotton  mill  for  many  years.  She  was  then  totally  incapacitated  for 
work  by  reason  of  a  fall  to  the  floor  of  the  factory  in  which  she  wts  employed, 
and  totally  incapacitated  for  work  thereby  for  a  long  period,  dtiring  which 
compensation  was  paid  by  the  insurer.  Then  compensation  was  suspended, 
on  the  ground  that  she  was  no  longer  incapacitated  for  work  because  of  con- 
ditions due  to  the  Injury  but  by  reason  of  a  heart  condition  having  no  causal 
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relation  thereto.    The  evidence  showed,  however,  that  there  was  a  complete 

chain  of  causation  between  the  personal  injury  received  by  her  and  her  present 

condition. 
Held^  that  the  employee  was  totally  incapacitated  for  work. 
Review  before  the  Industrial  Accident  Board. 
Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of 

the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mary  Ann 
Otot  V.  American  Mutual  Liability  Insurance  Company,  this 
being  case  No.  422  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Femald 
Hanson,  Esq.,  Granite  Block,  Fall  River,  Mass.,  representing 
the  insurer,  and  James  Tansey,  Second  Street,  Fall  River,  rep- 
resenting the  employee,  heard  the  parties  and  their  witnesses 
in  Aldermanic  Chamber,  City  Hall,  Fall  River,  Friday,  Oct.  31, 
1913,  at  10  A.M. 

The  only  question  involved  in  this  case  is  whether  the  em- 
ployee, the  said  Mary  Ann  Otot,  is  now  Incapacitated  for  work 
on  account  of  the  personal  injury  received  by  her  on  Sept.  11, 
1912,  said  injury  arising  out  of  and  in  the  course  of  her  em- 
ployment, and  compensation  having  been  paid  by  the  insurer 
until  Aug.  27,  1913,  when  payments  were  discontinued.  The 
employee  received  a  severe  injury  to  her  back  by  reason  of  a 
fall  to  the  floor  of  the  Hargraves  Mill,  in  Fall  River,  and  has 
not  performed  any  work  since  the  day  of  the  injury.  Her 
average  weekly  wages  were  $9.16. 

Dr.  Eugene  A.  McCarthy,  in  charge  of  the  Orthopedic  De- 
partment of  the  Union  Hospital,  Fall  River,  Mass.,  testified 
that  the  employee  had  received  treatment  there  at  different 
times  for  a  period  of  about  a  year  after  the  date  of  the  injury. 
She  had  a  lateral  curvature  of  the  spine  and  a  sacroiliac  strain, 
and  was  somewhat  of  a  neurotic.  The  strain  received  as  a  re- 
sult of  her  fall  did  not  do  her  spine  any  good,  and  from  the 
paiir  she  is  having  at  present  might  be  given  as  a  cause  for  the 
present  trouble.    It  was  a  serious  question  w^hether  or  not  the 
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spine  would  ever  be  corrected.  "She  certainly  is  a  neurasthenic, 
traveling  all  the  time  from  one  physician  to  another.  I  abso- 
lutely believe  the  woman  is  sincere  and  everything  she  com- 
plains of  is  so."  She  had  trouble  with  her  spine  before  the 
injury,  in  the  opinion  of  the  doctor. 

Q.  The  sacroiliac  joint  —  is  that  all  right  now?  A.  No,  she  still  com- 
plains of  pain  in  the  lower  left-hand  side,  an  indication  that  the  condi- 
tion is  not  all  right,  and  caused  solely  by  the  accident. 

Dr.  McCarthy  further  stated  that  all  the  symptoms  seemed 
to  point  to  sacroiliac  strain,  and  to  be  the  cause  of  the  pain  she 
was  having. 

Dr.  John  H.  Gifford,  who  examined  the  employee  for  the 
insurer,  stated  that  she  had  some  trouble  in  the  sacroiliac 
neighborhood,  and  that  she  also  had  mitral  regurgitation  or 
lesion  of  the  heart,  anemia  and  retroflection  of  the  womb.  The 
anemia,  shortness  of  breath  and  fainting  were  due  to  the  con- 
dition of  her  heart,  and  he  expressed  the  opinion  that  the  or- 
ganic trouble  from  which  she  suffered  was  in  no  way  traceable 
to  the  injury. 

Dr.  Frederick  J.  Cotton  of  Boston  examined  the  employee 
as  the  impartial  physician  appointed  under  section  8,  Part  III., 
of  the  act,  and  after  describing  her  physical  condition  states 
that  he  finds  soreness  about  the  left  sacroiliac  joint,  a  slight 
scoliosis  or  curvature  of  the  spine  just  above  the  pelvis  and  a 
slight  mitral  lesion  of  the  heart.  He  did  not  understand  why 
she  had  not  received  treatment  adapted  to  strain  of  the  back 
and  sacroiliac  region  before.  He  would  have  put  her  in  a  brace 
of  some  real  solidity  in  the  beginning.  He  concludes  in  sub- 
stance by  stating  that  there  is  no  doubt  that  the  woman  is  not 
now  able  to  do  anything  like  hard  work,  if  she  ever  was.  There 
is  no  doubt  that  some  small  measure,  at  least,  of  her  disability 
is  due  to  the  accident. 

Mary  Ann  Otot  testified  that  she  had  always  worked  for  her 
living,  that  she  was  a  married  woman  with  two  children,  and 
she  helped  to  support  the  family  by  working  in  the  mill.  She 
had  never  lost  any  work  except  occasionally,  when  it  was 
necessary  for  her  to  remain  at  home  to  sew  for  the  family  and 
perform  other  necessary  household  duties.    She  had  never  been 
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sick  SO  far  as  she  could  recall,  with  one  exception,  when  an 
attack  of  grippe  confined  her  to  her  home. 

The  committee  of  arbitration  is  not  called  upon  to  pass  on 
any  question  but  that  of  incapacity  for  work  and  the  measure 
of  that  incapacity.  It  must  decide  upon  the  evidence,  which  is 
reported  in  its  material  aspects  here,  whether  the  employee  is 
totally  or  partially  incapacitated  for  work  as  a  result  of  the 
injury,  and  state  what  compensation,  if  any,  shall  be  paid. 

The  facts  as  to  the  injury  and  the  resulting  total  incapacity 
for  work  are  not  disputed  by  the  insurer,  except  as  of  the  date 
of  its  last  payment  to  the  employee.  At  that  time,  to  wit,  on 
Aug.  27,  1913,  nearly  a  year  after  the  injury  occurred,  the  in- 
surer claims  all  incapacity  for  work  ended. 

The  burden  of  proof  as  to  the  end  of  the  incapacity  for  work 
is  upon  the  insurer.  (Cory  Brothers  v.  Hughes,  4  B.  W.  C. 
291;  Proctor  &  Sons  v.  Robinson,  3  B.  W.  C.  41;  Quinn  v. 
M'Callum,  2  B.  W.  C.  339 ) 

The  weight  of  the  evidence  shows  that  the  employee  is  still 
totally  incapacitated  for  work  as  a  result  of  the  injury  received 
on  Sept.  11,  1912,  said  total  incapacity  continuing  up  to  the 
date  of  the  hearing,  the  evidence  indicating  that  it  will  con- 
tinue for  an  indeterminate  period. 

With  respect  to  the  claim  by  the  insurer  that  any  incapacity 
for  work  which  now  exists  is  the  result  of  the  condition  of  her 
heart,  the  evidence  fails  to  bring  this  out.  Certainly  the  evi- 
dence of  Dr.  Gifford  is  not  convincing  in  the  face  of  the  state- 
ment made  by  the  impartial  physician.  Dr.  Cotton,  that  she 
has  only  a  slight  mitral  lesion  of  the  heart.  As  to  the  sacro- 
iliac strain,  we  have  the  evidence  of  Dr.  McCarthy,  who  states 
that  it  was  caused  solely,  in  his  opinion,  by  the  injury. 

The  chain  of  causation  connectmg  the  present  total  incapacity 
for  work  of  the  employee  with  the  injury  received  on  Sept.  11, 
1912,  is  complete.  The  evidence  as  presented  shows  that  the 
employee  was  of  frail  physique,  but  that  she  had  been  able  to 
perform  her  usual  arduous  tasks  in  a  cotton  mill  for  many 
years  up  to  the  time  of  her  injury.  She  was  then  totally  in- 
capacitated for  work  for  a  long  period,  and  without  a  question 
as  to  the  injury  being  the  cause  of  said  incapacity,  received 
compensation  regularly  for  a  period  of  nearly  a  year.     Then, 
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presumably  upon  the  report  of  a  physician  that  she  was  suffer- 
ing from  incapacity  due  to  heart  disease,  compensation  was  cut 
off.  There  was  no  evidence  to  show  that  the  employee  had  ever 
been  incapacitated  for  work  as  a  result  of  any  physical  weak- 
ness. She  was  able  to  earn  her  own  Uving  before  the  injury, 
but  since  the  injury  has  not  been  able  to  earn  any  wages. 

Upon  all  the  evidence  the  committee  of  arbitration  finds 
''that  the  said  employee  is  now  totally  incapacitated  for  work 
as  a  result  of  the  personal  injuiy  received  on  Sept.  11,  1912, 
and  that  said  total  incapacity  will  continue  for  an  indetermi- 
nable period;  the  committee  finds  that  there  is  due  the  said  em- 
ployee the  payment  of  a  weekly  compensation  of  $4.58  for  an 
indefinite  period." 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to  re- 
view and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  IIL, 
of  the  Workmen's  Compensation  Act,  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
James  Tanset. 
Fernald  L.  Hanson  dissents. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  on  Thursday,  Jan.  1,  1914,  at  2  p.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 

James  B   Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Pares. 
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Case  No.  427. 

Bridget  Dolan,  Employee. 

American  Steel  and  Wire  Company,  Employer, 

Massachusetts  Employees  Insurance  Association,  Insurer. 

Employee  totally   incapacitated   for   Work  by  Eczema 

DUE  TO  HER  OCCUPATION  AS  A  WiRE-DrAWER. 

The  employee  was  unable  to  continue  her  work  as  a  wire-drawer  by  reason  of  an 
attack  of  initative  ecsemat  the  result  of  the  use  of  a  chemical  in  connection 
with  her  occupation. 

Held^  that  she  was  totally  incapacitated  for  work  and  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Bridget  Dolan 
V.  Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  427  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Frank  P.  Ryan  of 
Worcester,  representing  the  employee,  and  Ira  P.  Smith  of 
Worcester,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  at  the  Conmiittee  Room,  City  Hall,  Worcester,  on 
Wednesday,  Oct.  1,  1913,  at  10  a.m.  John  W.  Murphy,  Esq., 
and  Frederick  Nolan,  Esq.,  appeared  as  counsels  for  the  em- 
ployee and  insurance  company,  respectively. 

Bridget  Dolan  was  employed  by  the  American  Steel  and 
Wire  Company  as  a  wire-drawer  at  an  average  weekly  wage  of 
$12.83.  The  testimony  in  the  case  was  substantially  as 
follows:  — 

Bridget  Dolan,  the  injured  employee,  testified:  — 

On  the  eighth  day  of  May,  while  I  was  drawing  through  a  piece  of  wire 
I  tore  the  skin  off  my  left  hand,  thus  causing  an  abrasion.  My  work  con- 
sisted of  pointing  the  wire  on  a  piece  of  wood,  and  pliers  had  to  be  used 
on  them.  I  continued  to  work  from  the  8th  of  May  until  the  3d  of  July, 
at  which  time  the  wound  had  healed  up.  On  the  9th  of  July  I  went  to 
the  company's  doctor.  Between  the  8th  of  May  and  the  3d  of  July  I  con- 
tinued at  work,  but  my  hand  was  bandaged  up  and  the  doctor  gave  me 
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some  salve  which  I  applied  regularly.  I  left  the  American  Steel  and  Wire 
Company  on  the  3d  of  July  and  have  done  no  work  since.  The  solution 
has  been  changed  since  I  left  work.  Dr.  Rose  told  me  that  it  was  eczema 
and  he  sent  me  to  Dr.  Everett,  a  skin  specialist.  I  had  a  callus  on  my 
right  hand,  and  so  far  as  I  remember  I  had  no  cuts  or  abrasions  on  it.  I 
have  been  under  treatment  for  almost  two  months.  The  palms  of  both 
my  hands  have  become  very  tender,  too  tender  to  work  with  at  the  present 
time.  They  are  partially  healed  up.  The  wrists  are  not  affected.  About 
a  month  after  the  eczema  appeared  on  the  palm  of  my  left  hand,  it  broke 
out  on  my  right  hand.  I  have  been  in  the  country  for  six  years  and  have 
never  done  any  other  kind  of  work  except  wire  drawing.  Up  to  the  time 
of  the  injury.  May  8, 1  have  always  been  healthy,  never  needed  a  doctor, 
and  never  had  any  organic  trouble. 

An  inspection  disclosed  that  the  palms  of  both  her  hands 
were  affected  with  eczema. 

Prof.  Robert  C.  Sweetzer  testified  that  he  examined  the 
solution  which  the  employees  of  the  American  Steel  and  Wire 
Company  use  and  found  that  the  solution  consisted  of  soap, 
carbonate,  caustic  and  also  some  copper  from  the  wire. 

William  H.  Rose,  M.D.,  testified  as  follows:  — 

Eczema  would  not  likely  come  from  external  conditions.  If  she  had  a 
slight  abrasion  on  her  hand  it  would  be  possible  to  get  eczema  by  dipping 
her  hand  into  the  solution,  but  it  is  hardly  probable.  Eczema  usually 
comes  from  some  internal  trouble.  Sometimes  it  has  organic  ori^,  and 
sometimes  comes  from  disturbances  of  circulation  or  kidney  trouble.  On 
July  9  she  came  to  him  and  he  examined  her  and  she  has  been  coming  to 
him  every  day  since  that  time.  He  wanted  a  skin  specialist  to  see  her 
hands  and  he  sent  her  to  Dr.  Everett.  If  Miss  Dolan  had  got  this  from 
some  internal  trouble  it  would  be  aggravated  by  this  wire  and  the  manip- 
ulation of  the  pliers.  It  would  hardly  be  possible  to  get  eczema  from  the 
use  of  these  and  he  had  never  known  a  case  where  this  came  from  external 
conditions.  He  could  not  say  when  she  would  be  able  to  work,  —  perhaps 
never  where  this  solution  would  be.  It  would  likely  aggravate  the  skin. 
At  the  present  time  Miss  Dolan  could  not  work  even  if  she  could  secure 
emplo3rment  where  this  solution  was  not  used,  because  irritation  would 
be  caused  by  using  her  hands.  Eczema  on  the  right  hand  cannot  be  con- 
tracted from  the  left  hand.  All  that  has  been  done  for  her  is  in  the  line  of 
external  applications. 

Edward  F.  Moore,  foreman  of  the  American  Steel  and  Wire 
Company,  testified  that  Miss  Dolan  worked  for  him,  and  the 
solution  used  at  the  time  Miss  Dolan  was  working  for  the 
American  Steel  and  Wire  Company  had  not  been  changed. 
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The  employee  was  examined  by  Dr.  Fallon,  the  impartial 
physician  selected  by  the  Industrial  Accident  Board,  and  his 
report  is  as  follows:  — 

I  have  examined  Miss  Bridget  Dolan,  19  Edgeworth  Street,  Worcester, 
Mass.  She  says  she  is  a  wire-drawer  and  her  work  necessitates  the  use  of 
an  ''acid  liquid"  and  soft  soap;  and  that  her  hands  are  all  the  time  mois- 
tened; and  that  she  uses  pliers  in  her  work. 

She  says  that  previous  to  last  May  she  had  always  been  perfectly 
healthy,  and  had  never  been  troubled  with  a  rash  of  any  kind.  The  early 
part  of  May  her  hands  began  to  be  "sore,"  and  this  "soreness"  kept 
growing  worse,  imtil  finally  she  had  to  stop  work  July  3  because  of  this. 
She  says  the  sores  are  now  almost  healed,  and  do  not  bother  her  very 
much. 

Examination  shows  a  patch  of  eczema  on  the  palm  of  each  hand,  near 
the  wrist,  and  partly  on  the  "ball  of  the  thumb."  (The  patch  on  the  left 
hand  is  2  x  1}  inches;  on  the  right  hand,  2)  x  1  inch.)  They  are  now  al- 
most wholly  healed,  and  new  skin  has  formed.  The  patches  are  reddened, 
not  tender  to  the  touch,  dry  and  are  definitely  outlined  by  the  old  skin. 

In  the  opinion  of  the  subscriber  these  patches  are  patches  of  eczema,  — 
an  irritative  eczema,  —  the  result  of  a  chemical  or  of  constant  moisture 
of  the  skin ;  pressure  on  these  areas  of  the  palm  of  the  hand  by  the  materials 
used  in  her  work  may  possibly  enter  into  the  causation  of  the  eczema. 
The  areas  of  eczema  are  so  well  defined,  and  so  cdmilarly  located  on  each 
palm,  that  the  explanation  of  their  causation  by  means  of  pressure  on  a 
moistened  skin  seems  a  plausible  one.  (If  the  eczema  were  wholly  due  to 
the  ingredients  of  the  liquid  or  to  the  constant  moisture  of  the  skin,  or  to 
both  of  these  combined,  the  skin  of  the  whole  hand  would  probably  be 
eczematous.) 

In  the  opinion  of  the  subscriber  she  cannot  continue  to  do  the  work 
which  she  has  been  doing.  The  eczema  is,  however,  sufficiently  healed  to 
permit  her  doing  work  in  which  there  iB  an  absence  of  irritative  influences. 

The  committee  of  arbitration  finds  that  Bridget  Dolan,  the 
employee,  is  now  totally  incapacitated  for  work  as  the  result  of 
an  injury  which  arose  out  of  and  in  the  course  of  her  employ- 
ment, said  injury  causing  eczema  to  appear  on  the  palms  of 
both  hands,  the  eczema  being  caused  by  reason  of  her  occupa- 
tion as  a  wire-drawer,  in  which  occupation  she  was  required  to 
draw  in  wire,  use  pliers  and  handle  a  liquid  acid  solution,  her 
hands  becoming  irritated  and  affected  with  the  eczema  from 
which  she  is  now  suffering.  The  conmiittee  finds  that  this 
eczema  was  contracted  on  May  8,  1913,  the  said  employee 
continuing  to  work  up  to  and  including  July  3,  1913,  and  that 
she  ceased  work  on  account  of  the  incapacity  due  to  the  injury 
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on  July  4,  1913.  The  committee  finds  that  she  received  an 
average  weekly  wage  of  $12.83,  and  that  she  is  entitled  to  com- 
pensation at  the  rate  of  $6.42  weekly  from  July  4,  1913,  to  the 
date  of  the  hearing,  Oct.  1,  1913,  and  that,  being  now  totally 
incapacitated  for  work  as  the  result  of  her  injury,  is  entitled 
to  the  continuance  of  compensation  on  account  of  incapacity, 
in  accordance  with  the  provisions  of  the  act. 

James  B.  Carroll. 
Frank  P.  Ryan. 
Ira  p.  Smith. 


Case  No.  428. 

Masti  E.  ETfflER,  Employee. 
Joseph  G.  Rot,  Employer. 

Contractors  Mutual  Liabiuty  Insurance  Company,  In- 
surer. 

Specific  or  "Additional"  Compensation  not  due  an 
Employee  on  Account  of  the  Permanent  Incapacity 
OF  A  Phalange.      Supreme  Judiclal  Court  so  decides. 

The  employee  received  a  personal  injury  which  so  injured  the  first  phalange  of  the 
left  index  finger  that  practically  all  of  the  nail  had  been  removed,  thus  render- 
ing said  phalange  permanently  incapable  of  use.  The  on|y  point  at  issue  was 
whether  the  employee  was  entitled  to  "additional"  compensation  for  the 
specific  injury  referred  to,  Part  II.,  section  11,  as  amended  by  chapter  696  of 
the  Acts  of  1913,  providing  for  the  payment  of  such  compensation  '*in  case 
the  injury  is  such  that  the  hand,  foot,  thumb,  finger  or  toe  is  not  lost,  but  is  so 
injured  as  to  be  i>ermanently  incapable  of  use." 

Held,  that  the  phalange  was  so  injured  as  to  be  permanently  incapable  of  use,  and 
additional  compensation  was  awarded  the  employee. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Decuion.  —  The  Supreme  Judicial  Court  reverses  the  findings  of  the  Industrial 
Accident  Board  and  decides  that  "additional"  compensation  is  due  under  the 
amendment  above  referred  to  only  when  the  injury  results  "in  the  permanent 
incapacity  for  use  of  the  entire  finger." 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments  thereto,    having   investigated   the   claim   of  Masti   E. 
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Ethier  v.  Contractors  Mutual  Liability  Insurance  Company, 
this  being  case  No.  428  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  William  H.  Grady 
of  Springfield,  representing  the  employee,  and  Harry  R.  Elder 
of  Springfield,  representing  the  insurer,  heard  the  parties  and 
their  witnesses  at  the  Court  House,  Springfield,  Mass.,  on 
Wednesday,  Oct.  8,  1913,  at  9.30  a.m.  Norman  F.  Hesseltine, 
Esq.,  appeared  for  the  insurance  company,  the  employee  not 
being  represented  by  coimsel. 

The  average  weekly  wage  of  the  employee,  Masti  E.  Ethier, 
was  $21,  his  work  being  that  of  a  carpenter.  On  the  25th  of 
June  he  was  injured  by  his  finger  coining  in  contact  with  a 
jointer,  and  was  incapacitated  for  two  weeks  and  four  days. 
The  first  phalange  of  the  left  index  finger  was  injured  in  such 
a  way  that  practically  all  the  nail  had  been  taken  off.  The 
committee  of  arbitration  inspected  the  finger. 

The  insurance  company  called  their  witnesses. 

Dr.  Edgar  C.  Collins  testified  as  follows:  — 

There  is  one-half  inch  of  the  bone  gone  and  one-quarter  inch  left.  The 
finger  will  gain  strength.  In  the  cold  weather  it  will  possibly  be  a  little 
more  sensitive  but  nothing  to  incapacitate  him. 

Dr.  John  F.  Streeter  testified:  — 

This  man  came  to  me  on  the  25th  of  June  and  was  discharged  July  16 
as  cured.  On  examination  I  found  that  he  had  a  deep  spiral  laceration 
of  the  tenninal  phalange  of  the  left  index  finger,  and  the  nail  at  that  time 
was  completely  removed.  I  treated  him  through  the  two  weeks  and  then 
I  saw  him  occasionally  afterwards.  I  wrote  the  insurance  company  he 
would  be  able  to  return  to  work  on  the  15th  of  July,  and  on  the  16th  of 
July  I  saw  Ethier  and  he  stated  that  he  had  returned  to  work.  This 
phalange  is  not  permanently  incapable  of  use.  Cold  weather  will  tem- 
porarily affect  it,  but  not  to  the  extent  that  it  would  be  incapable  of  use. 
The  terminal  blood  vessels  are  injured  and  circulation  has  to  be  estab- 
lished, but  that  takes  a  short  time. 

Dr.  Ernest  L.  Davis  testified :  — 

The  X-ray  picture  shows  that  the  articulation  between  the  terminal 
phalange  is  intact,  and  there  is  a  good  covering  imder  the  bone  of  a  soft 
tissue,  which  is  the  important  thing  in  following  amputation.  .  There  is 
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some  nail  bed  left,  and  a  nail  will  gradually  grow  up  affording  some  pro- 
tection.  The  phalange  is  not  permanently  incapable  of  use. 

After  carefully  inspecting  the  phalange,  and  observing  the 
employee's  capacity  to  work  therewith,  we  find  that  said 
phalange  is  so  injured  as  to  be  permanently  incapable  of  use, 
and  we  therefore  award  the  employee  compensation  at  the  rate 
of  $10  a  week  for  a  period  of  twelve  weeks,  $120,  and  in  ad- 
dition compensation  at  the  rate  of  $10  a  week  for  four-sevenths 
of  a  week,  $5.71,  the  time  he  was  totally  disabled  for  work, 
making  in  all  $125.71. 

James  B.  Carroll. 
WiLLL^M  H.  Gradt. 

Harry  R.  Elder  dissents. 


Findings   and  Decision  of  the   Industrial  Accident   Board  on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  Thursday,  Oct.  30,  1913,  at  2  P.M., 
and  a£Srms  and  adopts  the  findings  of  the  conunittee  of  arbi- 
tration, the  insurer  being  represented  by  Norman  F.  Hessel- 
tine,  Esq. 

The  insurer  filed  the  following  requests  for  findings  and 
rulings:  — 

1.  All  the  evidence,  X-ray  plates  and  prints  therefrom  be  made  part 
of  the  records  for  appeal  to  the  Supreme  Judicial  Court. 

2.  That  the  following  specific  findings  be  made:  — 

(1)  That  only  three^i^ths  of  the  phalange  was  lost. 

(2)  That  the  phalange  was  three-quarters  of  an  inch  long. 

(3)  That  there  was  a  good  covering  for  the  bone,  which  was  the  essential 
part  for  the  use  of  the  phalange. 

(4)  That  not  all  of  the  nail  was  gone. 

(5)  That  enough  of  the  nail  was  left  so  that  it  would  grow. 

(6)  That  any  numbness  was  temporary  and  would  pass  away. 
The  said  company  also  requests  that:  — 

3.  This  Honorable  Board  rule  that,  as  a  matter  of  law,  there  is  no 
special  compensation  provided  for  the  permanent  incapacity  of  a  phalange. 

4.  That  these  requests  be  made  a  part  of  the  record  on  appeal. 
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All  of  these  requests  are  refused,  in  so  far  as  they  are  in- 
consistent with  the  rulings  and  findings  of  the  Board. 

All  of  the  material  evidence  is  set  forth  in  the  report  of  the 
committee  of  arbitration,  and  the  X-ray  plates  and  prints  were 
introduced  in  evidence. 

The  phalange  was  three-quarters  of  an  inch  long,  one-half 
inch  being  severed,  and  one-quarter  of  an  inch  remaining. 
There  was  not  a  good  covering  for  the  bone,  and  only  an  in- 
finitesimal  part  of  the  nail  remained,  not  enough  being  left  so 
that  it  would  grow  again.  The  numbness  was  not  temporary, 
and  would  not  pass  away.  The  terminal  phalange  of  the  fore- 
finger of  the  left  hand  is  permanently  incapable  of  use. 

The  question  involved  is  whether  chapter  696,  Acts  of  1913, 
amending  section  11,  Part  II.,  of  the  Workmen's  Compensation 
Act,  applies  to  the  personal  injury  sustained  by  Masti  E. 
Ethier,  the  employee.  The  insurer  admits  there  is  due,  on 
account  of  incapacity  for  work,  $5.71. 

Section  11  (d),  Part  II.,  of  the  act  provides  that  the  amount 
hereinafter  named  shall  be  paid  in  addition  to  all  other  com- 
pensation: "for  the  loss  by  severance  of  at  least  one  phalange 
of  a  finger,  thumb,  or  toe,  one-half  the  average  weekly  wages 
of  the  injured  person,  but  not  more  than  110  nor  less  than  $4 
a  week  for  a  period  of  twelve  weeks." 

Chapter  696,  Acts  of  1913,  amending  this  section,  provides 
that  ''the  additional  amount  provided  for  in  this  section  in 
case  of  the  loss  of  a  hand,  foot,  thumb,  finger  or  toe  shall  also 
be  paid  for  the  number  of  weeks  above  specified,  in  case  the 
injury  is  such  that  the  hand,  foot,  thumb,  finger  or  toe  is  not 
lost,  but  is  so  injured  as  to  be  permanently  incapable  of  use." 

The  Board  rules  that  the  amendment  provides  that  the  same 
additional  compensation  shall  be  paid  for  a  personal  injuiy 
which  renders  a  phalange  permanently  incapable  of  use  and  a 
personal  injury  which  necessitates  the  severance  of  at  least  one 
phalange,  chapter  696,  Acts  of  1913,  applying  to  and  intending 
to  make  the  same  compensation  payable  under  each  sub- 
section of  section  12,  Part  II.,  when  a  part  mentioned  specifi- 
cally in  said  subsections  becomes  permanently  incapable  of  use, 
as  if  that  part  had  been  severed. 

The  Industrial  Accident  Board  finds  that  the  said  employee 
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received  a  personal  injury  arising  out  of  and  in  the  course  of 
his  employment  on  June  25,  1913,  and  his  total  mcapadty  for 
work  ceased  on  July  13,  1913;  that  his  average  weekly  wages 
were  $21;  and  that  there  is  due  the  said  employee  from  the 
Contractors  Mutual  Liability  Insurance  Company  the  total 
sum  of  $125.71,  this  being  twelve  weeks'  additional  compensa- 
tion, at  $10  a  week,  $120,  and  four-sevenths  of  a  week's  com- 
pensation, at  $10,  $5.71,  on  account  of  total  incapacity  for 
work,  dating  from  July  8,  1913,  the  fifteenth  day  after  the 
injury. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweenet. 

Joseph  A.  Parks. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

Braley,  J.  The  first  phalange  of  the  left  index  finger  of 
the  employee  was  so  injured  that  practically  all  of  the  nail  had 
been  removed,  or,  as  stated  in  the  findings  of  the  Industrial 
Accident  Board,  the  phalange  was  three-fourths  of  an  inch  long, 
one-half  inch  having  been  severed,  leaving  only  one-quarter  of 
an  inch,  rendering  ''the  terminal  phalange  .  .  .  permanently 
incapable  of  use."  The  insurer  while  admitting  its  hability 
for  the  amount  due  for  incapacity  for  work,  contends  that  so 
much  of  the  decree  as  awards  additional  compensation  because 
of  the  nature  and  permanency  of  the  injury  should  be  reversed. 
The  right  to  additional  compensation  rests  upon  the  provisions 
of  St.  1911,  c.  751,  Part  II.,  §  11,  as  amended  by  St.  1913,  c. 
696.  By  the  original  act  the  insurer  must  pay  at  the  rate 
specified  "for  the  loss  by  severance  of  at  least  one  phalange 
of  a  finger,  thumb  or  toe,"  and  by  the  amendment,  the  same 
amount  is  to  be  awarded  "in  case  the  injury  is  such  that  the 
hand,  foot,  thumb,  finger  or  toe  is  not  lost,  but  is  so  injured 
as  to  be  permanently  incapable  of  use."  The  amended  statute, 
if  given  the  most  liberal  interpretation,  contains  no  reference 
to  the  permanent  incapacity  of  an  injured  phalange,  and  under 
the  finding  of  the  Board,  which  was  warranted  by  the  evidence, 
a  construction  cannot  be  adopted  placing  upon  a  parity  the 
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severance  of  a  phalange  with  an  injury  to  the  phalange  not 
resulting  in  the  permanent  incapacity  for  use  of  the  entire 
finger.  It  follows  that  the  decree  must  be  modified  by  the 
omission  of  the  award  "for  twelve  additional  weeks'  compen- 
sation/' and  when  so  modified  it  is  affirmed. 

So  ordered. 


Case  No.  431. 

Frank    Leveroni,    Administrator    of    Estate    of    Rocco 

Ftjmiceello,  Employee. 
Lathrop  &  Shea  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Fatal  Injury  to  Employee  wmcH  occurs  on  Railroad 
Tracks  after  Working  Hours  not  covered  by  the 
Statute. 

The  employee  lived  at  a  certain  boarding  house  and  was  compelled  by*  reason  of 
this  fact  to  go  to  and  from  his  place  of  employment  by  means  of  the  railroad 
track.  On  the  day  of  the  fatality  he  had  finished  his  work  and  was  proceeding 
on  his  homeward  way  when  he  was  hit  by  a  train  and  killed.  It  was  not  shown 
that  it  was  a  part  of  the  contract  of  employment  that  the  employee  should 
live  at  this  boarding  place  and  go  along  the  railroad  track  to  get  to  and  depart 
from  his  work. 

Hdd,  that  the  injury  did  not  arise  out  of  and  in  the  course  of  his  employment. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  aflirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  ArbitrcUion. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Frank  Leveroni, 
Administrator  of  Estate  of  Rocco  Fumiciello,  v.  Travelers  In- 
surance Company,  this  being  case  No.  431  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Albert  B.  Fopiano, 
Tremont  Building,  Boston,  Mass.,  representing  the  dependents 
of  the  employee,  and  William  C.  Prout,  60  State  Street,  Boston, 
Mass.,  representing  the  insurer,  heard  the  parties  and  their 
witnesses    at   the   rooms   of   the   Industrial   Accident   Board, 
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Boston,  Mass.,  on  Friday,  Oct.  10,  1913,  at  10  a.m.,  Wednesday, 
Feb.  25, 1914,  at  4.30  p.m.,  Thursday,  March  19,  1914,  at  9.30 
A.M.,  and  Thursday,  April  2, 1914,  at  9.30  a.m.  Frank  Leveroni, 
Esq.,  of  Boston  appeared  for  the  dependents  of  the  deceased 
employee,  and  Louis  C.  Doyle,  Esq.,  of  Boston  appeared  for  the 
insurer,  as  counsels. 

By  agreement  of  the  parties  the  hearing  was  held  in  Boston, 
Mass.,  instead  of  Middlefield,  Mass.,  where  the  injury  occurred. 

Rocco  Fumiciello  was  employed  by  Lathrop  &  Shea,  who 
were  doing  some  contract  work  for  the  Boston  &  Albany  Rail- 
road near  Middlefield,  Mass.  Fumiciello,  the  employee,  lived 
about  one  mile  west  of  where  he  was  employed,  and  it  was 
necessary  for  him  to  pass  over  the  tracks  of  the  Boston  & 
Albany  Railroad  to  go  from  his  work  to  his  home.  On  the 
night  of  Sept.  3,  1912,  he  was  last  seen  between  7  and  8  o'clock, 
at  or  near  the  track  of  the  Boston  &  Albany  Railroad.  He 
was  th«n  going  in  a  westerly  direction  toward  his  home  from 
his  work.  The  following  morning  his  body  was  found  about 
300  yards  in  a  westerly  direction  from  where  he  worked  and 
about  one-quarter  of  a  mile  east  from  where  he  lived. 

The  question  in  the  case  is  whether  his  injury  arose  out  of 
and  in  the  course  of  his  employment.  The  evidence  was  sub- 
stantially as  follows :  — 

Harry  McCaul  of  Chester,  Mass.,  testified:  — 

I  knew  Fumiciello  to  speak  to.  We  would  meet  on  the  track  when  he 
was  going  up  and  down  to  his  work.  My  work  b  flagging  for  the  Boston 
&  Albany  Railroad  on  the  main  line  from  Middlefield  and  Chester  on  the 
new  cut.  I  should  say  I  had  met  FumicieUo  about  one  and  one-half  years. 
On  the  evening  of  the  accident  he  passed  right  by  and  I  was  standing  at 
the  door  of  my  shanty.  He  said,  "Good  evening,"  and  I  said,  "Qood 
evening."  He  was  on  his  way  home  from  work  between  7  and  8 
o'clock.  Taking  it  down  the  track,  it  was  probably  a  matter  of  300  yards 
from  where  he  worked  to  where  he  was  found.  He  was  found  on  the  bank- 
ing. Middlefield  is  the  next  station  west  of  Chester,  and  you  do  not  get 
to  the  grade  until  you  get  to  Washington.  The  shanty  was  about  100 
feet  north  of  the  track.  To  get  from  the  shanty  to  the  track  he  had  to 
cross  lots.  To  go  home  he  might  go  through  the  woods  or  through  the 
cut  if  it  was  daylight,  but  I  would  hate  to  go  through  it  at  night.  It  is 
no  place  for  a  man  to  go  at  night  and  no  man  ever  went  there.  At  that 
time  there  was  no  beaten  track  in  the  woods.  The  men  always  came 
around  by  the  Boston  &  Albany  main  line.    FumicieUo  lived  with  this 
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man  Canimeno  and  boaided  with  him  at  Middlefield.  His  house  was 
only  a  matter  of  75  or  150  feet  from  the  main  line.  It  was  one-quarter  mile 
from  where  he  was  found  to  where  he  lived.  There  is  no  possible  way  that 
he  could  get  to  his  home  without  going  on  the  main  line  unless  he  swam 
the  river.  The  only  reason  I  can  give  for  the  accident  is  that  he  heard  the 
train  coming  upon  him  and  stepped  over  to  avoid  it.  Shortly  after  I  saw 
him  a  train  came  up  the  track  and  a  little  later  one  came  down.  Fumiciello 
was  going  west,  and  from  where  he  was  found,  it  must  have  been  the  east- 
bound  train  that  struck  him.   It  was  dark  when  he  went  by  my  shanty. 

Joe  Canimeno  of  Middlefield  testified:  — 

I  worked  along  the  track  on  the  same  job  as  Mr.  McCaul.  I  have  been 
working  for  the  Boston  &  Albany  Railroad  about  two  years.  Fumiciello 
lived  in  my  house  three  or  four  months,  but  I  knew  him  five  or  six  months 
before.  I  did  not  know  him  in  Italy.  He  was  married,  and  he  said  he  had 
five  children.  His  wife  and  he  wrote  back  and  forth  to  each  other,  and 
he  sent  her  money  all  the  time.  About  ten  or  fifteen  days  before  he  died 
he  had  sent  her  some.  I  think  he  sent  this  money  from  the  Middlefield 
post  office.  Sometimes  he  got  through  work  at  6,  7  or  8  o'clock.  I  first 
heard  of  the  accident  the  next  morning.  When  he  did  not  come  home  that 
night,  I  thought  perhaps  he  was  at  the  shanty  doing  extra  work  and  found 
it  so  dark  would  not  come  home.  I  cannot  tell  how  much  he  contributed 
to  his  wife. 

On  this  evidence  we  find  that  on  Sept.  3,  1912,  Fumiciello 
left  his  work  to  go  to  his  home,  and  while  walking  along  the 
tracks  of  the  Boston  &  Albany  Railroad  he  was  hit  by  a  train 
and  killed.  It  was  necessary  for  him  to  go  over  the  tracks  of 
the  railroad  in  order  to  get  to  his  home.  He  left  a  widow. 
Rose  Fumiciello,  who  was  wholly  dependent  upon  his  wages 
for  support.  Following  the  case  of  Holmes  (or  Holness)  v. 
MacKay  &  Davis,  1  W.  C.  C.  13,  we  feel  constrained  to  rule 
that  the  administrator  is  not  entitled  to  compensation,  for  the 
reason  that  the  injury  to  the  employee  did  not  arise  out  of 
and  in  the  course  of  his  employment. 

James  B.  Carroll. 
William  C.  Protjt. 

Dissenting  Opinion. 

I  dissent  from  the  opinion  of  the  majority  of  the  committee. 
I  find  that  the  case  of  Holness  v.  MacKay  &  Davis  cited  by 
the  majority  differs  materially  from  this  case.    In  the  case  of 
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Holness  v.  MacKay  &  Davis,  Lord  Justice  A.  L.  Smith,  who 
found  that  the  injury  to  the  employee  did  not  arise  out  of  and 
in  the  course  of  his  employment,  stated  in  his  opinion  that  it 
was  no  part  of  the  contract  of  employment  that  the  deceased  shoidd 
go  to  his  work  by  one  particular  way.  That  there  were  two  ways 
by  which  the  deceased  might  have  gone  to  his  work.  One  was 
by  the  Waterioo  Gate,  in  which  case  it  woidd  not  have  been 
necessary  for  him  to  go  upon  the  main  line.  Evidence  was 
offered,  also,  to  show  that  the  deceased  was  told  by  his  fore- 
man to  use  the  Waterioo  Gate,  which  was  more  convenient  for 
the  deceased. 

It  therefore  cleariy  appears  that  in  the  case  of  Holness  v. 
MacKay  &  Davis  the  deceased  was  upon  the  main  line  as  a 
trespasser  and  in  expressed  disobedience  to  the  orders  received 
from  his  foreman.  In  the  case  at  bar  it  was  part  of  the  deceased 
man^s  contract  for  services  that  he  shovld  go  to  work  by  one  par- 
ticular way,  along  the  said  railroad  track,  for  it  was  the  only 
way  that  he  could  get  to  his  work.  In  this  case  the  risk  of 
being  struck  by  a  train  was  one  incidental  to  his  employment, 
and  a  special  risk  to  which  the  general  public  was  not  exposed, 
and  must  have  been  contemplated  by  the  contractors. 

"An  accident  arises  'out  of  the  employment  when  it  results 
from  a  risk  incidental  to  the  employment  as  distinguished  from 
a  risk  common  to  all  mankind."  (Pierce  v.  Provident,  etc.,  Co., 
1911,  1  K.  B.  997.) 

"There  was  a  causal  connection  between  the  injury  to  the 
deceased  and  the  conditions  under  which  the  employer  required 
the  deceased  to  work.  The  injury  had  its  origin  in  a  risk  con- 
nected with  the  employment,  and  it  flowed  from  that  source 
as  a  natural  consequence."  (McNicol  v.  Patterson,  Wilde  & 
Co.,  1913,  215  Mass.  497.) 

The  contention  of  the  employers  that  the  deceased  was  in- 
jured by  a  train  of  the  Boston  &  Albany  Railroad  over  which 
the  employers  had  no  control  has  been  carefully  considered  by 
the  court  in  Bryant  v.  Fissell,  86  Atl.  458,  N.  J.  1913.  In 
Bryant  v.  Fissell  the  deceased  was  employed  by  the  defendant 
as  a  carpenter.  He  was  killed  while  at  work  by  reason  of  a 
heavy  bar  falling  on  his  head  from  one  of  the  upper  stories  of 
the  building  at  which  he  was  working.    The  defendant  con- 
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tended  that  there  could  be  no  recovery  because  the  bar  which 
killed  the  deceased  was  "caused  to  fall  by  a*  workman  of  an 
independent  contractor  doing  work  on  the  same  building." 
The  court  says:  — 

We  conclude,  thereforCi  that  an  accident  arises  out  of  the  employment 
when  it  is  something  the  risk  of  which  mi^t  have  been  contemplated  by 
a  reasonable  man  when  knowing  the  employment  as  incidental  to  it. 

In  this  case  I  find  that  the  risk  of  being  struck  by  a  train 
going  to  or  returning  from  work  was  a  risk  which  might  have 
been  contemplated  by  a  reasonable  man  when  knowing  said 
employment  as  incidental  to  it. 

I  therefore  rule  that  the  administrator  is  entitled  to  compen- 
sation for  the  reason  that  the  injury  to  the  employee  did 
arise  out  of  and  in  the  course  of  his  employment. 

Albert  B.  FoplalNO. 

Findings   and  Decision  of  the   IndtLstrial  Accident   Board  on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the 
Board,  New  Albion  Building,  Boston,  Mass.,  on  Thursday, 
June  25,  1914,  at  9.30  a.m.,  and  affirms  aiud  adopts  the  findings 
of  the  committee  of  arbitration. 

The  report  of  the  said  committee  states  all  the  material  evi- 
dence, and  shows  that  the  employee,  Rocco  Fumiciello,  after 
completing  his  work  for  the  day,  entered  upon  the  railroad  of 
the  Boston  &  Albany  Railroad  and  was  hit  by  a  train  and 
killed.  It  was  necessary  for  him  to  use  the  railroad  tracks  in 
order  to  go  to  and  from  his  place  of  emplo^onent.  His  widow, 
Rose  Fumiciello,  was  wholly  dependent  upon  him  for  support 
at  the  time  of  the  injury. 

The  attorney  for  the  dependent  widow  relies,  in  support  of 
his  claim  for  a  review,  upon  the  Sundine  case,  reported  in 
Banker  &  Tradesman,  Vol.  XLIX.,  No.  23,  June  6,  1914. 

In  the  Sundine  case,  however,  the  employee  was  leaving  her 
place  of  employment  during  the  noon  hour,  and  in  so  doing 
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was  making  use  of  a  stairway  that  was  common  to  all  the  ten- 
ants, having  been  specially  prepared  as  a  way  of  going  and 
coming  from  the  different  floors  of  the  building.  It  was  a  part 
of  the  contract  of  the  landlord  with  the  lessee  to  provide  this 
common  stairway,  and  it  was  under  the  control  of  the  said 
landlord. 

In  the  case  before  us,  if  the  widow  is  entitled  to  recover, 
every  employee  who  is  obliged  to  pass  over  the  railroad  to  and 
from  his  home,  although  the  distance  might  be  considerable, 
would  be  entitled  to  compensation.  While  this  employee  was 
obliged  to  use  the  railroad  in  going  to  and  from  his  home,  the 
railroad  and  its  operations  were  not  imder  the  control  of  his 
employer,  and  said  employer  could  not  in  any  manner  direct 
the  operations  of  the  cars  and  engines  thereon.  If  the  sub- 
scribers, Lathrop  &  Shea,  had  a  contract  to  build  a  portion  of 
the  State  highway,  and  it  was  necessary  for  the  employee, 
Fumiciello,  to  use  said  highway  to  go  to  and  from  his  home, 
and  he  was  injured  by  reason  of  an  automobile  running  over 
him,  it  could  not  be  maintained  that  the  employee  would  be 
entitled  to  compensation.  The  care  and  responsibility  of  the 
employer  might  well  extend  to  the  stairway  or  passageway,  as 
in  the  Sundine  case,  where  it  would  be  beyond  the  scope  of  the 
Workmen's  Compensation  Act  to  extend  that  same  responsi- 
bility so  as  to  make  the  employer  liable  for  personal  injuries 
occurring  upon  a  railroad  whose  management  and  control  were 
not  vested  in  him. 

It  was  not  shown  that  it  was  a  part  of  the  contract  of  em- 
ployment that  the  employee  should  live  at  this  boarding  place 
and  go  along  this  stretch  of  track  to  reach  the  scene  of  his 
employment.  The  case  does  not  seem  to  come  within  the 
principle  of  those  in  which  an  employee  is  injured  while  going 
to  and  from  his  work  in  a  conveyance  supplied  by  his  employer 
for  that  purpose,  the  uSe  of  this  conveyance  being  implied  in 
the  contract  of  employment.  Nor  is  it  within  the  principle  of 
those  cases  where  the  use  of  the  conunon  hall  or  stairway  by 
the  employee  is  fairly  within  his  contract  of  hire.  (Holness  v. 
MacKay  &  Davis,  1.  W.  C.  C.  13.) 

The  Board  finds,  upon  all  the  evidence,  that  the  personal 
injury  received  by  the  employee,  the  said  Rocco  Fumiciello, 
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did  not  arise  out  of  and  in  the  course  of  his  employment,  and 
that  no  compensation  is  due  the  widow,  Rose  Fumiciello,  under 
the  Workmen's  Compensation  Act. 

James  B.  Carroll. 

Dudley  M.  Holman. 

Edw.  F.  McSweeney. 


Cabb  No.  433. 

Bridget  Burns,  Widow  op  John  J.  Burns,  Employee. 

William  Coulton,  Employer. 

Fidelity  and  Deposit  Company  of  Maryland,  Insurer. 

Supreme  Judicial  Court  defines  Serious  and  Willful 
Misconduct  on  the  Part  of  the  Employer;  decides 
THAT  Paralysis  op  Lower  Limbs,  due  to  Injury  to 
Spinal  Cord,  entitles  Employee  to  "Additional" 
Compensation;  that  said  "Additional"  Compensation 
CEASES  AT  Death.  Proximate  Cause  of  Death  is 
Septicemia  having  Causal  Relation  with  Injury. 
This  is  a  Personal  Injury  covered  by  the  Statute. 

The  employee  xeoeived  a  fatal  injury  by  reason  of  the  collaiMie  of  the  staging  struc- 
ture whioh  had  been  used  in  erecting  an  ice  house.  He  had  been  instructed  to 
go  to  work  underneath  the  platform  and  remove  nails  from  the  braces  as  th^ 
were  taken  off.  Fifty  men  were  employed  on  the  job,  and  the  employer  had 
direct  charge  of  the  work,  with  no  intermediary  or  assistant  to  aid  him  in  his 
supervision  of  the  men  and  their  work.  The  structure  collapsed  and  the  em- 
ployee was  found  underneath  it.  He  sustained  a  fracture  of  the  spinal  column 
which  caused  i>aralysis  of  the  lower  limbs  and  permanently  incapacitated 
them  for  use.  Death  occurred  several  months  later  from  fracture  of  the  spine, 
with  a  complication  of  septicamia,  resulting  from  an  extensive  bed  sore,  the 
connection  between  the  personal  injury  and  the  fatal  termination  thereof  be- 
ing conclusively  established.  The  dependent  claimed  double  compensation* 
alleging  serious  and  willful  misconduct  on  the  part  of  the  employer,  and  asked 
that  the  balance  of  the  "additional"  comi>ensation  on  account  of  the  perma- 
nent incapacity  of  both  legs  be  awarded  her.  The  insurer  claimed  that  it  was 
not  liable  because  the  proximate  cause  of  death  was  septicemia  and  not  the 
injury,  and  also  asked  the  committee  to  rule  that  no  "additional"  compensa- 
tion was  due  the  employee  prior  to  his  death. 

Held,  that  the  injury  was  not  caused  by  the  serious  and  willful  misconduct  of  the 
subscriber;  that  the  employee  was  entitled  to  "additional  compensation"  on 
account  of  the  permanent  incapacity  of  both  legs  to  the  date  of  his  death;  that 
the  dependent  widow  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Dwinon.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Ai»pealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Court  afiSrms  the  findings  of  the  Industrial 
Accident  Board. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Bridget  Burns, 
widow  of  John  J.  Burns,  v.  Fidelity  and  Deposit  Company  of 
Maryland,  this  being  case  No.  433  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows :  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney,  of  Boston,  Mass.,  chairman,  representing  the  Indus- 
trial Accident  Board,  George  P.  Beckford,  Esq.,  53  State  Street, 
Boston,  Mass.,  representing  the  employee,  and  Addison  Grold- 
smith,  Esq.,  14  Park  Road,  Winchester,  Mass.,  representing 
the  insurer,  heard  the  parties  and  their  witnesses  in  the  Select- 
men's Room,  Town  Hall,  Wellesley,  Mass.,  on  Saturday,  Oct. 
4,  1913,  at  10  A.M. 

This  being  a  case  in  which  serious  and  willful  misconduct  on 
the  part  of  the  employer,  as  provided  in  section  3,  of  Part  II., 
of  the  Workmen's  Compensation  Act,  is  involved,  the  em- 
ployer, William  Coulton,  agreed  in  writing  to  the  nomination 
by  the  insurance  company  of  Mr.  Addison  Goldsmith  as  the 
arbitrator  representing  the  insurer  in  this  case. 

The  appearances  were  as  follows:  John  A.  McCaig,  Esq., 
for  the  employer,  John  E.  Reagan,  Esq.,  for  the  employee, 
Albin  L.  Richards,  Esq.,  for  the  insurer. 

From  the  evidence  it  appears  that  John  J.  Burns  was  em- 
ployed as  a  laborer  by  William  Coulton,  who  had  the  contract 
to  build  an  ice  house  at  Wellesley  for  the  Boston  Ice  Company, 
and  was  insured  by  the  Fidelity  and  Deposit  Company  of 
Maryland. 

It  appears  that  this  ice  house  was  a  structure  288  feet  long 
and  182  feet  wide,  divided  into  ten  sections  or  bays,  each 
section  being  numbered  and  separated  from  the  other.  A 
staging  about  30  feet  high,  with  a  top  platform  on  which  the 
men  worked,  25  feet  from  the  ground,  and  another  15  feet 
from  the  ground,  was  being  taken  down.  Coulton  had  about 
50  men  employed  on  this  job,  and  looked  after  all  the  details 
of  superintendence  himself,  having  no  foreman  directly  respon- 
sible as  such  for  the  supervision  of  the  work. 
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It  appeared  from  the  testimony  of  Terence  William  Maguire, 

—  who  was  hired  for  a  blacksmith,  but,  there  being  no  black- 
smithing  to  be  done  there,  was  working  as  a  carpenter's  helper 

—  that  work  to  remove  this  staging  structure  had  begun  on 
the  Saturday  preceding  the  date  of  the  accident,  and  on  coming 
to  work  Monday  morning  practically  all  the  men  working  in 
ice  house  No.  1  continued  the  work  of  taking  down  the  plat- 
form. Maguire  testified  that  he  was  working  on  the  top  of  the 
platform  and  saw  an  Italian,  whose  name  he  does  not  know, 
and  who  is  not  now  working  for  Coulton,  come  along  with  a 
sledge  hammer  and  knock  away  from  the  bottom  the  diagonal 
braces  supporting  the  structure.  When  Maguire  began  to  feel 
the  staging  shake,  he  called  to  this  Italian  and  remonstrated 
with  him,  saying  he  wanted  to  cross,  asking  him  if  he  thought 
he  was  a  bird,  to  cross  without  any  supports.  He  testified 
that  five  minutes  before  the  accident  he  saw  Coulton  in  the 
room.  Coulton  has  a  very  loud  voice  and  he  heard  him  order- 
ing the  men  to  take  the  staging  down  section  by  section,  and 
to  be  "damn  careful  about  it." 

Q.  You  say  you  heard  Coulton  instructing  the  men  to  take  down  one 
section  at  a  time?  Was  that  order  followed  by  the  men?  A.  We  were 
starting  to  follow  it. 

There  was  practically  no  disagreement  in  the  testimony  of 
any  of  the  workmen,  whether  called  to  testify  by  the  employer, 
Coulton,  the  insurance  company,  or  the  counsel  for  the  injured 
man.  All  the  testimony  was  to  the  effect  that  the  staging  had 
been  properly  erected,  and  that  Coulton  had  ordered  it  taken 
down  section  by  section,  and  this  was  the  proper  way  to  do 
this  work. 

Daniel  McDonald  testified:  — 

The  aide  cross  boards  had  been  removed  at  the  time. 

Q.  So  this  staging  stood  in  the  middle  of  house,  unsupported  other  than 
by  these  ledger  boards  around  the  side  of  it?   A.  Yes. 

Q.  How  long  did  it  take  to  remove  those  supports  to  the  uprights? 
A.  Took  about  —  an  hour  and  a  half  I  guess  we  worked  at  it. 

Q.  Mr.  Coulton  set  you  to  work  doing  that  particular  kind  of  work? 
What  did  Mr.  Coulton  set  you  to  work  to  do?  A.  Did  not  set  me  to  work 
doing  anything  particular  any  more  than  the  rest. 
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Q.  What  was  that?   A.  Taking  off  the  braces. 

Q.  I  take  it  you  had  been  working  at  that  something  over  an  hour  at 
the  time  the  accident  happened?   A.  Something  over  an  hour. 

Archie  McDonald  testified:  "The  braces  were  used  to  hold 
up  the  staging,  make  it  solid."  He  did  not  know  how  long 
they  had  been  taking  down  those  braces.  He  was  there  an 
hour  and  a  half  before  it  happened.  "They  were  taking  down 
braces  and  plank  all  the  time.    Some  braces." 

All  the  witnesses  were  in  agreement  that  a  ledger  board  on 
each  side,  which  was  the  horizontal  brace  connecting  the  various 
sections  of  the  platform,  was  in  place.  One  witness,  Daniel 
McDonald,  called  by  the  counsel  for  the  injured  employee, 
testified  that  he  was  working  on  this  staging  up  to  three  min- 
utes before  it  fell;  he  felt  no  tremors  or  shaking;  he  got  down, 
not  because  he  was  afraid  of  the  stability  of  the  structure,  but 
because  he  wanted  to  get  a  drink.  When  he  came  down  wit- 
ness said  he  could  not  remember  whether  or  not  any  braces 
remained  up;  "if  there  were  I  probably  would  have  re- 
membered them."  He  testified  that  in  his  opinion,  as  a  car- 
penter, the  manner  the  staging  was  erected  and  the  way  it  was 
being  taken  down  by  the  employer,  Coulton,  was  the  proper 
method  to  pursue  in  these  cases;  he  could  not  find  fault  or 
suggest  any  improvement  in  the  construction  or  the  method  of 
taking  down  this  structure.  He  also  remembered  that  Coulton 
had  come  into  house  No.  1  a  short  time  before  the  accident, 
and  gave  some  orders  referring  to  the  method  of  taking  the 

■ 

staging  down,  but  other  than  to  have  the  impression  that  Mr. 
Coulton's  orders  were  concerned  with  taking  down  the  staging 
he  could  not  testify  .exactly  what  Coulton  had  said.  Coulton 
was  right  underneath  witness,  who  was  on  the  staging  knock- 
ing off  braces. 

Other  witnesses,  workmen  employed  by  Coulton,  corroborated 
the  testimony  of  Coulton's  giving  the  order,  and  as  to  the  con- 
dition of  the  structure. 

Bums,  with  at  least  one  other  man,  when  they  arrived  at 
w^ork  in  the  morning,  was  told  to  go  under  the  platform  struc- 
ture and  knock  nails  out  of  the  braces  as  they  were  taken  off 
the  staging. 
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i  There  was  no  testimony  as  to  exactly  how  the  accident 
occurred.  It  appears  that  the  support  at  the  extreme  end  of 
the  platform  was  composed  of  two  4  by  8  timbers,  joined  by 
ledger  boards,  2  by  6.  These  timbers  on  the  ends  gave  way 
and  falling  struck  against  the  next  supporting  similar  timbers, 
15  feet  distant,  and  these  in  turn  struck  others,  and  the  whole 
thing  toppled  over,  as  described,  like  a  "house  of  cards."  When 
th*  structure  fell.  Bums  was  underneath.  Bums,  when  he  was 
found,  had  a  heavy  limber  on  his  stomach,  which  caused  a 
fracture  of  the  spinal  column,  resulting  in  complete  paralysis 
of  the  lower  limbs.  He  was  taken  to  the  Morse  Hospital,  in 
Natick,  where  he  was  treated  for  about  six  weeks,  afterward 
being  taken  to  his  home. 

As  the  result  of  his  injuries  Bums  was  left  for  the  balance  of 
his  life  a  hopeless  cripple,  with  no  motion  in  his  limbs  below 
his  waist.  On  being  sent  from  the  hospital  to  his  home  Dr. 
Burke,  his  attending  physician,  found  he  had  developed  while 
in  the  hospital  the  beginnings  of  "bed  sores,"  which  were 
treated,  but  finally  produced  septicsemia,  the  immediate  cause 
of  his  death,  which  occurred  on  Sept.  30,  1913. 

Dr.  Michael  Francis  Burke  testified  substantially  as  follows 
in  regard  to  Mr.  Bums'  injuries:  — 

The  injuries  received  by  Mr.  Bums  were  multiple.  I  should  say  that 
the  chief  injury  in  his  case  was  a  fracture  of  the  spine  about  the  region  of 
the  twelfth  dorsal  veriebrse,  which  caused  a  complete  paralysis  of  the 
body  below  the  seat  of  fracture,  and  he  sustained  other  internal  abdominal 
injuries,  which  cleared  up  in  the  course  of  a  short  time  and  did  not  leave 
any  lasting  effect,  but  his  principal  injury  was  a  fractmre  of  the  spine,  with 
injury  to  the  spinal  cord,  so  extensive  that  he  lost  complete  use  of  power 
and  sensation  below  the  seat  of  injury.  The  injury  did  affect  the  nerves 
through  the  laceration  of  the  spinal  cord,  which  resulted  from  the  fracture 
of  the  bone.  The  injury  to  certain  nerves  would  make  the  lower  limbs 
incapable  of  use,  without  injury  to  the  limbs  themselves.  There  was  no 
external  evidence  of  injury  to  the  limbs  themselves,  as  I  remember  it. 
When  the  man  entered  he  was  in  such  a  critical  condition  that  we  despaired 
of  his  life  to  such  an  extent  that  we  did  not  disturb  him  very  much  for  a 
few  days.  There  might  have  been  slight  injuries  to  the  lower  limbs  which 
we  did  not  discover  at  the  time.  There  was  no  impairment  of  circulation 
in  lower  limbs.  It  was  all  nerves,  due  to  the  injury  of  the  spine.  Would 
say  we  operated  later  on  him  and  foimd  that  the  spinal  cord  was  fractured 
and  we  found  laceration  of  his  spinal  cord,  which  would  cause  all  his  symp- 
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toms,  —  not  to  be  remedied;  not  benefited  at  all  by  operation.  The  injuiy 
resulted  in  a  complete  loss  of  use  of  lower  limbs.  This  injury  caused  loss 
of  use  of  lower  limbs.  John  J.  Burns  was  totally  incapacitated  for  work, 
resulting  from  the  injiuy  he  received,  from  time  of  injury  up  to  time  of 
his  death.  He  died  September  30,  about  12.30.  The  cause  of  his  death  was 
fracture  of  the  spine,  with  a  complication  of  septicsemia,  resulting  from  an 
extensive  bed  sore.  By  that  we  mean  poisoning.  His  system  became 
poisoned  and  he  gradually  failed,  the  result  of  an  extensive  sore  developed 
on  his  back,  I  should  say  due  to  the  fact  that  he  was  obliged  to  lie  in  one 
position. 

Q.  Did  it  arise  out  of  injury?  Was  there  a  causal  connection  between 
this  bed  sore  and  his  going  to  bed  after  this  accident?  A.  It  is  a  condition 
that  might  arise  in  any  condition  in  which  he  would  be  compelled  to  lie 
in  one  position  on  his  back.  He  was  compelled  to  lie  in  bed  on  account 
of  fracture  in  his  back.  Should  say  there  was  a  direct  connection  between 
his  lying  in  bed  on  his  back  and  injury  he  sustained.  The  bed  sore  was 
the  result  of  his  being  in  bed,  because  he  was  injured  while  in  the  course 
of  his  employment,  and  that  death  resulted  from  the  injury,  I  should 
say.  I  should  say  bed  sore  caused  a  general  condition  of  his  S3rstem, 
which  on  top  of  the  poor  condition  he  was  already  in  from  fracture  of  the 
spine,  together,  was  cause  of  his  death.  There  was  a  gradual  decline  from 
the  time  of  his  injury  imtil  his  death,  and  shortly  before  his  death  he  de- 
veloped symptoms  which  I  ascribe  to  the  toxic  poisoning  from  his  slough- 
ing sore  on  his  back,  which  hastened  gradual  decline  and  caused  his  death. 
Q.  Can  you  trace  a  connection  between  lessened  resistance,  due  to  a 
spinal-cord  injury,  and  to  a  susceptibility  to  septicsBmia,  such  as  happened 
in  this  case?  A.  I  think  so.  I  should  say  the  injury  to  his  spine  lowered 
his  vitality  to  such  an  extent  that  a  sore  of  this  kind  could  develop  more 
easily,  and  that  the  results  of  such  a  sore  would  be  more  disastrous.  The 
sore  was  below  seat  of  fracture,  some  8  or  10  inches;  was  on  prominence 
of  his  lower  spine.  The  injury  to  back  was  in  dorsal  region,  higher  up.  As 
a  result  of  the  injury  he  was  confined  to  his  bed. 

Q.  And  that  the  death  resulted  from  the  injury?  A.  I  should  sa^*^  so, 
yes,  sir.  The  septicsemia  was  a  factor  in  the  cause  of  death;  I  should  say 
it  wafl  not  the  entire  cause,  —  was  the  last  straw,  so  to  speak;  that  was 
my  idea,  —  added  to  his  other  causes.  He  would  have  lived  longer  if  he 
hadn't  had  the  septicsemia.  The  septicsemia  was  the  exciting  cause,  I 
should  think.  The  septicaemia  was  due  to  infection,  something  that  got 
into  his  blood,  like  blood  poisoning,  and  the  blood  poisoning  got  into  his 
system  through  this  bed  sore,  which  was  6  or  8  inches  away  from  the  place 
where  he  was  struck  on  his  back,  and  which  was  due  to  his  l3nng  in  bed. 
He  was  obliged  to  lie  in  bed  as  a  result  of  the  injury,  —  the  injury  he  re- 
ceived from  accident.  After  he  left  the  hospital  I  went  on  a  short  vaca- 
tion for  a  couple  of  weeks,  and  he  was  in  the  charge  of  another  physician. 
Dr.  T.  J.  Maguire,  Natick.  After  I  returned  I  saw  him  at  irregular  inter- 
vals, sometimes  every  day,  sometimes  once  in  two  or  three  days,  until 
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time  of  his  death;  the  latter  days  I  saw  him  every  day.  I  should  say  ofif- 
hand  I  saw  him  every  day  for  four  or  five  days  before  he  died.  The  reason 
I  didn't  see  him  every  day  was  the  fact  that  we  had  a  district  nurse  calling 
on  him,  who  dressed  his  wounds  as  well  as  I  could  have  done.  I  saw  her 
there  at  house,  —  never  saw  her  in  the  act  of  dressing  the  wounds.  Should 
say  perhaps  two  or  three  times  she  happened  in  as  I  was  there,  —  that 
would  be  the  entire  time  I  saw  him  at  his  home;  she  called  a  great  many 
times,  of  course,  when  I  didn't  happen  to  be  there.  His  family  told  me 
as  to  what  went  on  when  I  was  not  there. 

Dr.  Burke  said  Mr.  Burns  "left  the  hospital  about  the 
middle  of  August  and  he  died  the  30th  of  September,  and  I 
returned  from  my  vacation  the  Tuesday  after  Labor  Day,  that 
was  September  2.  We  noticed  bed  sore  after  he  came  from 
the  hospital,  —  a  discoloration  which  gradually  spread  and  re- 
quired more  or  less  surgical  treatment;  that  is,  I  had  to  remove 
a  great  deal  of  this  dead  necrotic  tissue  with  forceps  and 
scissors,  trimming  it  away  gradually.  A  bed  sore  is  a  good 
deal  the  same  condition  of  the  tissues  as  you  would  get  with 
gangrene;  that  is,  a  loss  of  nutrition  in  the  parts,  due  to  the 
constant  pressure  of  lying  in  one  position;  necrosis  or  death  of 
the  parts  takes  place,  —  gangrene,  you  might  say.  This  gan- 
grenous tissue  must  be  removed  in  order  to  produce  a  healthy 
condition  for  tissues  to  heal.  As  soon  as  we  discovered  the 
sore,  this  necrotic  tissue,  as  I  say,  was  removed,  piece  by  piece, 
as  it  softened  sufficiently  io  allow  of  its  removal,  and  then  the 
wound  was  treated  with  antiseptics,  —  creolin,  peroxide,  hydro- 
gen and  alcohol,  —  antiseptic  dressings  were  applied;  every 
few  days,  as  this  gangrenous  tissue  softened,  it  was  trimmed 
away  with  the  scissors,  until  the  time  of  his  death.  Should  say 
this  bed  sore  started  in  the  hospital,  but  it  was  not  discovered 
until  he  came  home.  Should  say  it  had  been  going  on  a  con- 
siderable length  of  time;  that  is,  the  tissues  showed  the  black- 
ened and  necrotic  condition  at  that  time.  Might  have  been 
going  on  gradually  from  onset  of  his  illness.  I  should  say  that 
it  started  the  beginning  of  his  illness;  going  on  practically^ ever 
since  he  was  in  the  hospital."  This  bed  sore  was  never  called 
to  his  attention  at  the  hospital.  He  shoidd  say  that  would  be 
a  matter  that  the  nurses  would  have  charge  of.  The  proper 
treatment  for  the  avoidance  of  a  bed  sore  would  be  the  removal 
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of  the  pressure  as  far  as  possible  from  this  special  area,  and  in 
addition  to  that,  hardening  of  the  tissues,  as  far  as  possible, 
by  certain  applications  to  the  skin;  turning  the  patient  and 
rubbing  his  back  with  alcohol  is  a  common  thing.  Didn't  feel 
it  was  wise  to  disturb  patient  in  this  case  to  turn  him.  They 
arranged  at  the  hospital  a  special  bed  for  him;  that  is,  he  was 
suspended  in  a  sort  of  hammock  arrangement,  so  that  he  could 
be  raised  and  lowered,  and  various  things  done  for  him  that 
were  necessary,  without  disturbing  him  to  any  great  extent. 
"We  have  rubber  cushions;  don't  know  whether  they  were 
used  in  his  particular  case  or  not.  I  should  say  everything  was 
done  for  him  that  could  have  been  done.  Dr.  Mixter  of  Boston 
operated  on  him;  I  assisted  at  the  operation."  That  assuming 
that  he  had  continued  to  live  from  month  to  month,  year  to 
year,  he  should  say  he  never  would  have  recovered  the  use  of 
his  lower  limbs.  That  as  far  as  he  knew,  everything  was  done 
for  him.  He  did  not  know  of  anything  not  having  been  done 
for  him.  As  far  as  he  knew,  he  might  have  had  these  rubber 
cushions  and  applications  for  the  prevention  of  this  bed  sore. 
He  couldn't  say  positively  whether  he  had  them  or  not.  "Those 
are  details  we  leave  to  the  hospital  superintendent.  The 
history  of  those  cases  is  that  they  do  die  from  the  injury. 
The  period  varies  more  or  less.  They  are  usually  carried 
away  by  some  intervening  disease;  the  vitality  is  lowered  so 
that  a  great  many  of  them  are  subject  to  pneumonia.  Others 
are  carried  away  by  bladder  trouble,  which  is  the  secondary 
consequence  of  this  condition.  They  develop  a  septic  con- 
dition of  the  bladder  and  die  of  kidney  trouble,  —  uremia. 
The  vitality  is  lowered  to  such  an  extent  that  usually  some 
intervening  disease  carries  them  away."  He  should  say  that 
this  man's  end  was  hurried  by  septicaemia.  "I  should  say  in 
this  case  there  are  two  causes,  the  proximal  and  the  remote 
cause.  The  proximal  cause  of  his  death  was  the  septic  con- 
dition resulting  from  his  back,  and  the  remote  cause  was  the 
general  debility  resulting  from  his  injury." 

Q.  (by  Mr.  Reagan).   You  would  still  say  that  injury  caused  the  death? 
A.  Yes. 
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Dr.  William  C.  Mackie,  Coolidge  Street,  Brookline,  testified 
he  was  now  associate  medical  examiner  of  Norfolk  County,  had 
had  that  position  since  last  March;  had  investigated  probably 
8  or  10  death  cases.  He  had  made  an  examination  of  Mr. 
Bums,  the  deceased  in  this  case.  Saw  him  twice  at  the  hospi- 
tal. Dr.  Burke  was  present  at  one  time;  told  him  to  go  ahead 
and  look  the  patient  over.  The  second  time  Dr.  Burke  was 
not  there,  but  he  looked  at  him  through  Dr.  Burke's  permis- 
sion. He  should  say  Mr.  Bums'  death,  as  Dr.  Burke  states, 
was  due  to  septicaemia;  should  say  that  is  an  entirely  different 
thing  from  fractured  spine;  that  a  bed  sore  usually  comes 
from  lying  in  bed;  that  there  was  no  occasion  for  a  bed  sore; 
it  simply  means  that  some  one  is  negligent;  that  this  man 
was  in  the  Morse  Hospital  in  Natick;  that  the  bed  sore  did 
not  develop  in  the  first  two  weeks;  that  the  immediate  cause 
of  his  death  was  ^pticsemia;  that  it  was  perfectly  possible 
that  Mr.  Bums'  vitality  was  lowered  and  he  could  get  an  in- 
fection of  that  kind,  and  take  it  up,  perhaps,  much  easier  than 
a  person  in  normal  health;  that  a  bed  sore  was  a  thing  that 
could  be  avoided  if  the  proper  means  and  precautions  were 
taken. 

The  issues  in  the  case  are:  — 

1.  That  the  injury  was  due  to  the  serious  and  willful  mis- 
conduct of  his  employer,  Coulton. 

2.  That  Burns'  death  was  not  due  to  the  injury  and,  there- 
fore, did  not  arise  out  of  it. 

3.  To  what  extent,  if  at  all,  do  the  additional  payments 
provided  in  section  11  of  Part  II.  of  the  Workmen's  Compensa- 
tion Act,  as  amended  by  chapter  696,  Acts  of  1913,  apply  in 
the  case? 

Regarding  serious  and  willful  misconduct,  it  appeared  from 
the  evidence  of  two  of  the  witnesses  that  these  witnesses,  with 
others  amounting  to  8  or  9  to  a  gang,  had  been,  since  going  to 
work  that  morning  at  7  o'clock,  engaged  in  knocking  off  braces, 
and  that  at  the  time  of  the  accident  all  the  braces  which  ran 
from  one  section  to  another  had  been  knocked  off,  and  that  the 
only  thing  that  sustained  the  staging  was  a  ledger  board.  It 
further  appeared  that  from  7  o'clock  to  within  about  five  min- 
utes of  the  accident  the  employer  had  been  in  or  about  the 
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room  where  the  accident  occurred;  that  he  had  stood  beneath 
the  staging  upon  which  one  of  the  witnesses^  who  testified, 
says  he  was  standing  knocking  of!  braces;  it  further  appears  that 
the  employer  himself  set  the  injured  man,  Burns,  to  work 
knocking  nails  out  of  braces,  and  that  more  were  engaged  in 
knocking  nails  out  of  braces  when  the  accident  occurred.  None 
of  these  facts  were  denied  by  the  employer,  although  he  testi- 
fied. 

The  arbitrators  find  that  the  staging '  was  apparently  well 
built,  and  that  shortly  before  the  accident  occurred  Coulton 
had  given  directions,  which  were  heard  by  some  of  the  employ- 
ees, that  the  staging  should  be  removed  carefully,  section  by 
section,  which  is  agreed  to  be  the  proper  way  to  do  it.  It 
appears  that  Coulton  had  set  the  gang  of  15  or  16  men  at  work 
at  7  o'clock  on  the  morning  of  the  day  of  the  accident,  taking 
down  this  staging.  Some  of  the  men  were,  set  to  work  knock- 
ing off  braces  from  the  time  of  going  to  work  to  within  two  or 
three  minutes  of  the  time  of  the  accident,  and  at  the  time  of 
the  accident  an  unknown  number  of  diagonal  braces  which  ran 
from  one  section  to  the  next  along  the  sides  of  the  staging  had 
been  removed  so  that  the  staging  was  supported  substantially 
by  a  ledger  board  on  each  side.  Coulton  had  been  in  and  about 
room  or  bay  No.  1  much  of  the  time  from  7  o'clock  to  within 
five  minutes  of  the  happening  of  the  accident,  and  at  one  time 
he  stood  in  the  room  directly  beneath  where  one  of  the  wit- 
nesses was  standing  knocking  off  braces.  About  fifteen  or 
twenty  minutes  before  the  staging  fell  Coulton  had  called 
Burns  from  work  outside  the  ice  house,  directing  him  to  get  a 
hammer  and  take  the  nails  out  of  the  lumber  which  the  em- 
ployees were  knocking  down,  and  at  the  time  of  the  accident 
Burns  was  on  the  ground  beneath  the  staging  taking  nails  out 
of  the  braces.  Coulton  personally  attempted  to  superintend 
and  direct  this  work  without  any  foreman,  vested  in  his  absence 
from  the  job,  or  any  section  of  it,  with  the  responsibility  of 
superintendence.  This  accident  is  due  to  Coulton's  failure 
closely  to  supervise  the  removal  of  the  structure  at  all  times. 

Coulton  testified  that  a  general  removing  of  the  diagonal 
braces  would  be  a  dangerous  manner  of  taking  down  the 
staging,  because  if  this  was  done  the  structure  would  be  in 
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danger  of  collapse.  It  was  clearly  Coiilton's  responsibility  to 
see  that  nothing  was  done  to  endanger  the  life  and  limb  of  his 
workmen;  but  the  picture  left  in  the  minds  of  the  arbitrators 
after  hearing  the  evidence  in  this  case  is  that  of  a  contractor 
taking  a  large  job,  employing  no  assistants  vested  with  power 
to  enforce  his  commands,  hastening  personally  from  one  part 
of  the  job  to  another,  giving  proper  orders,  and  then  depending 
upon  the  intelligence  of  his  workmen,  part  of  whom  understood 
little  or  no  English,  to  carry  out  these  orders  carefully,  and 
with  due  regard  to  the  safety  of  their  fellow  employees. 

The  evidence  shows  that  the  staging  was  built  carefully;  it 
is  obvious  that  this  was  the  projBtable  thing  for  Coulton  to  do; 
but  when  the  work  for  which  the  staging  was  built  was  com- 
pleted, the  quicker  the  staging  was  removed  the  better,  from 
the  viewpoint  of  the  contractor's  profit,  and  so  workmen  were 
allowed  to  remove  braces,  under  general  orders,  but  without 
supervision,  until  the  structure  was  so  weakened  in  every  part 
that  it  gave  way,  killed  one  workman,  maimed  another  for  life, 
and  injured  others  more  or  less  seriously. 

Considering  the  dangerous  result  of  this  attempt  to  save 
money,  this  is  undoubtedly  serious  misconduct,  but  there  is  no 
evidence  that  any  workman  engaged  on  the  job  protested  that 
the  weakened  condition  of  the  structure  was  dangerous;  in  the 
absence  of  any  evidence  on  this  point,  while  Coulton  should 
have  known  it  was  dangerous,  the  element  of  willfulness  does 
not  appear,  and  the  serious  and  willful  misconduct  contem- 
plated by  the  act,  and  as  defined  by  the  various  decisions  under 
the  English  law,  is  not  shown  in  this  case,  and  the  arbitrators 
so  find. 

Regarding  the  claim  of  the  insurer,  that  Burns'  death  is  not 
due  to  the  injury  because  it  did  not  arise  out  of  and  in  the 
course  of  his  employment,  the  arbitrators  find  that  Bums  was 
injured  on  Monday  morning,  July  21,  1913,  at  8.30  o'clock; 
he  was  taken  to  the  Morse  Hospital,  in  Natick,  and  later  to  his 
home;  as  a  result  of  this  injury  he  was  paralyzed  from  the 
waist  down,  and  because  of  it  he  was  necessarily  obliged  to 
remain  permanently  in  one  position,  developing  the  "bed 
sores,"  which  brought  about  the  blood  poisoning  which  ended 
in  his  death.    The  arbitrators  believe  that  there  is  a  direct 
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causal  connection  between  the  death  and  his  injury  on  July  21, 
and  that  the  septicaemia  from  which  he  died  was  directly  con- 
nected with  the  injury  which  he  received,  and  so  find.  The 
insurer  is  therefore  obligated  to  pay  Bums'  reasonable  medical 
and  hospital  service  bills  for  the  first,  two  weeks  from  the  date 
of  the  injury,  and  total  disability  compensation  at  the  rate  of 
one-half  of  his  average  weekly  wage  of  $13.50  per  week,  or  $6.75 
per  week,  up  to  the  date  of  his  death;  that  is,  eight  and  one- 
seventh  weeks'  compensation,  or  $54.96,  which  is  due  to  his 
estate. 

Regarding  the  additional  payments  provided  in  chapter  696 
of  the  Acts  of  1913,  amending  section  11  of  Part  II.  of  the 
Workmen's  Compensation  Act,  the  arbitrators  find  that  the 
insurer  is  obligated  to  pay  to  Bums,  for  the  permanent  loss  of 
use  of  both  legs  from  the  date  of  injury  up  to  the  date  of  his 
death,  Sept.  30,  1913  (said  additional  payments  to  cease  at  the 
date  of  Bums'  death),  at  the  rate  of  one-half  of  his  average 
weekly  wage  of  $13.50  per  week,  or  $6.75  per  week;  that  is, 
ten  and  one-seventh  weeks'  additional  compensation,  or  $68.46, 
which  is  due  to  his  estate. 

The  arbitrators  find  that  Bridget  Bums,  the  widow  of  John 
J.  Bums,  living  with  him  at  the  time  of  his  death,  was  totally 
dependent  on  him,  and  is  therefore  entitled  to  receive  an 
amoimt  equal  to  one-half  of  Bums'  average  weekly  wage  of 
$13.50  per  week,  or  $6.75  per  week,  from  the  date  of  his  death, 
Sept.  30,  1913,  for  a  period  of  three  hundred  weeks,  less  eight 
and  one-seventh  weeks  during  which  Burns  was,  previous  to 
his  death,  entitled  to  total  disability  compensation  of  one- 
half  of  his  average  weekly  wage  of  $13.50  per  week,  or  $6.75 
per  week;  that  is,  two  hundred  and  ninety-one  and  six- 
sevenths  weeks'  compensation,  or  $1,964.25. 

Edw.  F.  McSweeney. 

I  agree  with  the  findings  of  fact  in  the  report  in  so  far  as 
they  go,  but  feel  that  in  addition  to  what  has  been  found  we 
should  also  find,  and  I  do  here  find,  that  in  view  of  the  fact 
that  Cotdton  set  men  to  work  knocking  o£P  braces,  was  in  the 
room  while  they  were  knocking  off  braces  and  set  injured  to 
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work  knocking  nails  out  of  braces,  that  he  knew  that  the 
braces  were  being  knocked  off  the  whole  staging.  I  disagree 
with  the  finding  of  law  which  says  that  this  was  not  wiUful 
misconduct,  and  find  that  as  the  employer  knew  the  men  were 
knocking  the  braces  off  and  knew  this  was  a  dangerous  manner 
of  taking  down  the  staging  because  of  the  danger  of  collapse,  — 
that  allowing  this  to  be  done,  and  knowing  it  was  being  done 
was  willful  misconduct. 

I  agree  with  the  chairman  as  to  the  cause  of  death  of  the 
said  John  J.  Bums,  which  was  that  his  death  resulted  from  the 
injury.  Regarding  the  additional  payments  provided  in  chap, 
ter  696  of  the  Acts  of  1913,  amending  section  11  of  Part  II.  o{ 
the  Workmen's  Compensation  Act,  I  find  that  the  said  injury 
resulted  in  the  permanent  loss  of  the  use  of  both  legs  of  the 
said  John  J.  Bums,  and  that  his  legs  were  permanently  inca- 
pable of  use.  I  believe  that  this  is  a  penalty  in  addition  to  all 
other  awards  made  under  the  act,  and  that  therefore  the  in- 
surer and  employer  are  obligated  to  pay,  in  addition  to  the 
amount  to  be  paid  for  total  disability  and  death,  one-half  of 
Biu'ns'  average  weekly  wage  of  $13.50  per  week,  or  $6.75  per 
week,  for  one  hundred  weeks,  which,  as  the  injiuy  was  caused 
by  the  serious  and  willful  misconduct  of  the  employer,  should 
be  doubled,  all  of  which  is  due  to  his  estate  or  legal  representa- 
tives. I  find  that  Bridget  Bums,  the  widow  of  John  J.  Bums, 
was  living  with  him  at  the  time  of  his  death  and  was  totally 
dependent  upon  him,  and  is  entitled  to  receive  the  amount 
specified  by  the  chairman  of  the  board  of  arbitration,  except 
that,  as  I  find  this  accident  was  caused  by  the  serious  and 
willful  misconduct  of  the  employer,  the  amount  of  compensation 
should  be  doubled,  as  provided  by  statute. 

George  P.  Beckford. 

Dissenting  Opinion, 

I,  Addison  Goldsmith,  one  of  the  arbitrators  in  the  above 
entitled  case,  dissent  from  so  much  of  the  said  opinion  as 
awards  any  money  or  compensation  to  the  estate  of  John  J. 
Bums,  for  the  reason  that  the  administrator  of  his  estate  is 
not  a  party  to  this  proceeding. 
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I  also  dissent  from  that  part  of  the  report  which  awards  ad* 
ditional  compensation  to  the  estate  of  John  J.  Burns  imder 
chapter  445  of  the  Acts  of  1913,  for  the  reason  that  there  was 
no  injury  to  the  legs  which  caused  any  disability  of  the  legs, 
the  disability  of  the  legs  being  in  fact  wholly  due  to  the  injury 
to  the  spine,  which  caused  total  disability  of  the  whole  body, 
and  the  compensation  for  which  injury  to  the  spine  includes 
all  compensation  for  disability  resulting  from  that  injury,  in- 
cluding the  disability  of  each  and  every  member;  and  I  also 
dissent  from  that  part  of  the  report  which  finds  that  the  injury 
to  the  spine  caused  the  death  of  John  J.  Bums,  for  the  reason 
that  it  appears  to  me  to  be  established  by  the  testimony  that 
although  the  injury  was  a  remote  cause  of  Burns'  death,  the 
proximate  cause  of  his  death,  which  is  the  only  cause  that  the 
law  can  consider  as  a  cause,  was  septicsemia,  due  to  a  bed  sore, 
which  bed  sore  was  the  result  of  neglect  on  the  part  of  those 
having  the  care  of  Bums  to  take  the  precautions  reasonably 
necessary  to  keep  his  body,  in  places  where  it  was  subject  to 
pressiu'e  as  a  result  of  his  lying  in  bed,  in  a  healthy  condition. 

Addison  M.  Goldsmith. 

Findings   and   Decision   of  the   IndiLstrial  Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the 
Industrial  Accident  Board,  Pemberton  Building,  Boston,  Mass., 
on  Thursday,  Nov.  20,  1913,  at  10  a.m. 

John  A.  McCaig,  Esq.,  appeared  for  the  employer,  William 
Coulton,  Albin  L.  Richards,  Esq.,  for  the  insurer,  and  John  E. 
Reagan,  Esq.,  for  the  widow,  Bridget  Bums. 

After  the  hearing  before  the  committee  of  arbitration  and 
before  the  hearing  on  review,  an  administratrix  for  the  estate 
of  John  J.  Bums  had  been  appointed,  to  wit,  Bridget  Bums. 

The  Board  finds,  upon  the  evidence  introduced  before  the 
commiittee  of  arbitration,  that  the  employee,  John  J.  Burns, 
received  a  personal  injury  arising  out  of  and  in  the  course  of 
his  employment,  by  reason  of  the  collapse  of  the  staging 
structure  which  had  been  used  in  erecting  an  ice  house  for  the 
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Boston  Ice  Company  at  Wellesley,  Mass.  The  ice  house  was 
288  feet  long  and  182  feet  wide,  the  staging  being  30  feet  from 
the  groimd  at  its  highest  part,  with  a  top  platform  25  feet 
from  the  ground  and  another  platform  15  feet  from  the  ground. 
Fifty  men  were  employed  on  the  job,  and  William  Coiilton,  the 
employer,  had  entire  charge  of  the  work,  having  no  inter- 
mediary, or  assistant,  to  aid  him  in  his  supervision  of  the  men 
and  their  work.  The  ice  house  had  been  erected,  and  it  was 
while  the  men  were  engaged  in  removing  the  staging  that  the 
accident  occurred.  The  employee.  Bums,  was  instructed  to  go 
to  work  underneath  the  platform  structure  and  remove  nails 
from  the  braces  as  they  were  taken  off. 

The  men  had  been  ordered  to  take  the  staging  down  section 
by  section,  and  instructed  by  the  employer,  Coulton,  to  be 
very  careful  about  the  manner  in  which  it  was  taken  down. 
The  staging  was  removed  by  the  workmen,  under  general 
orders  from  the  said  employer,  but  without  proper  supervision 
by  him  or  any  other  person  vested  with  authority  to  supervise 
its  removal.  The  work  had  proceeded  for  about  an  hour  and 
a  half  when  the  structure  fell.  Just  prior  to  its  fall  an  Italian 
workman  who  is  not  now  working  for  Coulton,  and  who  was 
not  present  to  testify,  had  knocked  the  diagonal  braces  support- 
ing the  structure  away  from  the  bottom  with  a  sledge  hammer, 
this  act  not  being  performed  by  reason  of  any  order  from  or 
with  the  knowledge  of  the  said  Coulton.  The  staging  began  to 
shake  and  a  fellow  workman  remonstrated  with  him.  It  ap- 
pears that  the  support  at  the  extreme  end  of  the  platform  was 
composed  of  two  4  by  8  timbers,  joined  by  2  by  6  ledger 
boards.  The  end  timbers  gave  way  and,  in  falling,  struck 
against  the  next  supporting  timbers,  15  feet  away,  causing 
these  in  turn  to  strike  others,  until  the  whole  structure  toppled 
over,  falling  to  the  groimd.  Burns  was  underneath  and  when 
found,  with  a  heavy  timber  on  his  stomach,  had  sustained  a 
fracture  of  the  spinal  column  which  caused  paralysis  of  the 
lower  limbs  and  permanently  incapacitated  them  for  use. 
Another  workman  received  injuries  which  maimed  him  for  life 
and  others  were  injured,  more  or  less  seriously. 

It  was  shown  by  the  evidence  that  the  staging  was  ordered 
taken  down  section  by  section,  which  was  the  usual  manner  in 
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which  to  take  a  staging  down^  and  that,  under  ordinary  circum- 
stances, the  work  would  have  been  free  from  danger. 

The  evidence  shows  that,  as  a  result  of  this  injury,  the  em- 
ployee suffered  a  complete  paralysis  of  the  body  below  the  seat 
of  fracture,  with  injury  to  spinal  cord,  which  caused  a  complete 
loss  of  power  and  sensation  below  the  region  of  the  twelfth 
dorsal  vertebrae.  The  injury  caused  the  employee  to  be  totally 
incapacitated  for  work  from  July  21,  1913,  to  Sept.  30,  1913, 
the  medical  evidence  sho¥dng  that  had  the  employee  by  any 
possibility  lived  he  would  never  have  recovered  the  use  of  his 
lower  limbs.  Death  occiured  on  Sept.  30,  1913,  from  fracture 
of  the  spine,  with  a  complication  of  septicaemia,  resulting  from 
an  extensive  bed  sore,  the  connection  between  the  personal 
injury  arising  out  of  and  in  the  course  of  the  employment  and 
the  fatal  termination  thereof  being  conclusively  established. 

The  following  requests  for  rulings  were  made  by  John  E. 
Reagan,  Esq.,  attorney  for  the  dependent  widow:  — 

1.  That  upon  all  the  evidence  dependent's  testator  was  in- 
jured by  reason  of  the  serious  and  willful  misconduct  of  the 
employer. 

2.  That  upon  all  the  evidence  the  dependent,  Bridget  Bums, 
is  entitled  to  recover  double  the  compensation  mentioned  in 
section  6  of  Part  II.  for  a  period  of  three  hundred  weeks, 
owing  to  the  serious  and  willful  misconduct  of  the  employer. 

3.  If  upon  the  evidence  the  Board  finds  that  the  employer 
gave  orders  to  knock  off  the  braces  and  take  down  the  staging, 
and  then,  having  knowledge  of  the  weakened  and  unsafe  con- 
dition of  the  staging,  and  while  this  work  was  going  on  as 
aforesaid,  directed  dependent's  testator  to  work  under  the 
staging  without  notice  to  dependent's  testator  of  its  weakened 
or  unsafe  condition,  he  is  guilty  of  serious  and  willful  mis- 
conduct. 

4.  That  the  employer  in  ordering  dependent's  testator  to  do 
the  work  which  he  was  doing  at  the  time  of  his  injury  was 
serious  and  willful  misconduct  on  the  part  of  the  employer. 

5.  That  upon  the  evidence  the  employer  had  full  knowledge 
of  the  weakened  and  dangerous  condition  of  the  staging,  and 
setting  dependent's  testator  at  work  under  said  staging  with  no 
knowledge  on  testator's  part  of  said  condition  was  something 
more  than  negligence,  and  was  serious  and  willful  misconduct. 
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6.  That  upon  all  the  evidence  the  collapse  of  the  staging 
was  what  the  employer  desired  brought  about,  and  the  em- 
ployer must  have  known  of  the  weakened  condition  of  said 
staging  and  that  at  some  time  it  must  collapse  or  fall  from  its 
own  weight,  on  account  of  the  braces  being  removed;  and  to 
send  dependent's  testator  to  work  under  the  staging  without 
calling  this  condition  to  the  attention  of  the  dependent's 
testator,  and  without  his  knowing  it,  is  serious  and  willful 
misconduct  on  the  part  of  the  employer. 

Requests  Nos.  1,  2,  4,  5  and  6  are  refused,  and  No.  3  is  also 
refused,  there  being  no  finding  that  the  employer  had  knowl- 
edge of  the  weakened  and  unsafe  condition  of  the  staging. 

The  insurer  filed  the  following  requests  for  rulings  and  find- 
ings:— 

The  insurer  respectfully  requests  the  Board  to  rule  and  find 
that  there  was  no  injury  to  the  legs  of  Mr.  Bums  which  caused 
any  disability  of  the  legs,  the  disability  of  the  legs  being  in  fact 
wholly  due  to  the  injury  to  the  spine,  which  caused  total  dis- 
ability of  the  whole  body,  and  the  compensation  for  which 
injury  to  the  spine  includes  all  compensation  for  disability  re- 
sulting from  that  injury,  including  the  disability  of  each  and 
every  member;  and  that  it  is  established  by  the  testimony 
that  although  the  injury  was  a  remote  cause  of  Bums'  death, 
the  proximate  cause  of  his  death,  which  is  the  only  cause  that 
the  law  can  consider  as  a  cause,  was  septicaemia,  due  to  a  bed 
sore,  which  bed  sore  was  the  result  of  neglect  on  the  part  of 
those  having  the  care  of  Bums  to  take  the  precautions  reason- 
ably necessary  to  keep  his  body,  in  places  where  it  was  subject 
to  pressure  as  a  result  of  his  lying  in  bed,  in  a  healthy  con- 
dition. 

These  requests  are  refused. 

There  are  three  questions  presented  for  decision  by  the  In- 
dustrial Accident  Board:  — 

First,  it  is  claimed  that  the  injury  was  caused  by  the  serious 
and  willful  misconduct  of  the  subscriber,  and  that  double  com- 
pensation is  due  the  dependent  widow.  Upon  all  the  evidence 
the  Board  finds  that  the  injury  was  not  caused  by  reason  of  the 
serious  and  willful  misconduct  of  the  subscriber,  the  evidence 
showing  that  the  staging  was  taken  down  in  the  proper  manner. 


290         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

the  fact  that  the  subscriber  had  no  intermediary,  or  assistant, 
to  aid  him  in  his  direct  supervision  of  the  work  not  constituting 
serious  and  willfid  misconduct  within  the  meaning  of  the  term 
as  used  in  section  3,  Part  II.,  of  the  act.  Just  before  the 
collapse  of  the  staging  an  Italian  workman,  who  is  not  now 
working  for  Coulton,  had  knocked  the  diagonal  braces  support- 
ing the  structure  away  from  the  bottom  with  a  sledge  hammer, 
this  act  not  being  performed  by  reason  of  any  order  from  or 
with  the  knowledge  of  the  said  Coulton.  (Lewis  «.  Great 
Western  Railway  Company,  3  Q.  B.  D.  195;  Parsons  &  Allen, 
at  p.  37;  John  v.  Albion  Coal  Company,  18  T.  L.  R.  27; 
Johnson  v.  Marshal,  Sons  &  Co.,  Ltd.,  L.  J.  K.  B.  868.) 

Second,  the  insurer  set  up  the  claim  that  death  did  not  result 
from  the  injury.  The  evidence  shows,  however,  that  a  chain 
of  causation,  which  was  not  broken  by  a  novus  adua  irUer" 
veniens,  connected  the  injury  with  death,  and  we  find,  there- 
fore, that  death  resulted  from  the  injury,  the  septicsemia, 
which  resulted  from  an  extensive  bed  sore,  being  a  contributory 
cause.  (Dunham  v.  Clare,  71  L.  J.  K.  B.  683;  Ystraden 
Colliery  Co.  v.  Griffiths,  78  L.  J.  K.  B.  1044;  Thobum  v. 
Bedlmgton  Coal  Co.,  Ltd.,  5  B.  W.  C.  128.) 

Third,  it  was  claimed  that  the  employee  was  entitled  to  the 
specific  compensation  provided  for  in  section  11,  (e),  Part  II., 
for  the  permanent  incapacity  of  both  legs  for  the  full  period  of 
one  himdred  weeks  from  the  date  of  the  injury,  the  claim 
being  advanced  that  the  specific  compensation  did  not  termi- 
nate at  death,  but  was  due  for  the  entire  period.  The  Board 
rules  that  the  specific  compensation  provided  for  in  section  11, 
Part  II.,  terminates  with  death.  If  the  contention  of  the  em- 
ployee is  correct,  then  it  follows  that  if  a  workman  having  no 
dependents  is  injured  in  such  a  way  as  to  lose  his  arm,  and  he 
subsequently  dies,  the  compensation  awarded  him  under  section 
9,  Part  II.,  will  cease  at  death,  there  being  no  dependents,  and 
the  specific  compensation  awarded  him  under  section  11,  Part 
II.,  will  continue.  This  construction  cannot  be  regarded  as 
carrying  out  the  provisions  of  the  Workmen's  Compensation 
Act. 

There  is  nothing  in  the  language  of  the  act  which  authorizes 
the  continuance  of  these  specific  payments  after  death,  nor  is 
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there  anything  in  the  phraseology  of  the  law,  or  the  purpose 
which  it  aims  to  accomplish,  to  warrant  this  construction* 
Why,  on  principle,  should  compensation  go  to  the  estate  of  a 
dead  man  who  is  injured  in  such  a  way  as  to  lose  a  member, 
and  who  subsequently  dies,  leaving  no  dependents,  while  the 
estate  of  an  employee  who  is  injured  at  the  same  time  and 
under  the  same  circumstances,  no  members  being  lost,  and 
there  being  no  dependents,  receives  nothing?  It  is  conceivable 
that  a  man  might  be  injured  imder  such  circumstances  as  to 
lose  all  his  members,  and  live  only  a  day  or  two,  in  which 
event  his  dependents  or  his  estate  would  receive  a  considerably 
greater  sum  of  money  than  the  dependents  of  a  fellow  workman 
who  may  have  been  killed  in  the  same  accident,  but  under 
such  circumstances  as  not  to  lose  his  members.  This  would 
produce  inequality  in  the  payment  of  compensation  to  the 
dependents  of  a  deceased  employee  and  defeat  one  of  the 
principal  objects  of  the  statute,  which  aims  to  compensate 
every  workman's  family  to  the  same  extent,  measured  only  by 
the  earning  capacity  of  the  employee. 

Again,  there  is  nothing  in  the  language  of  the  act  which 
provides  that  the  specific  compensation  given  under  section  11, 
Part  II.,  shall  pass  to  the  employee's  estate  in  the  case  of 
death,  or  in  what  manner  it  is  to  be  distributed.  The  statute 
does  not  set  forth  that  it  is  a  vested  right,  nor  how  it  shall  be 
applied  in  the  event  of  the  employee's  death,  —  whether  to  his 
estate,  subject  to  debts  and  ordinary  distribution,  or  to  his 
dependents,  if  he  has  any,  or  if  he  has  no  dependents,  to  his 
estate.  The  language  of  section  6,  Part  II.,  is  explicit  with 
regard  to  the  payment  of  compensation  to  dependents,  in  case 
death  results  from  the  injury,  providing  that  "the  association 
shall  pay  the  dependents  of  the  employee  ...  a  weekly  pay- 
ment ...  for  a  period  of  three  hundred  weeks  from  the  date 
of  the  injury."  It  seems  fair  to  conclude  that  had  the  Legis- 
lature intended  that  the  specific  compensation  provided  for  in 
section  11,  Part  II.,  should  be  considered  a  vested  interest, 
passing  to  the  estate  of  the  workman  upon  his  death,  it  would 
have  so  stated  and  made  definite  provisions  by  which  to  de- 
termine to  whom  this  specific  compensation  should  be  paid. 

The  Board  finds  that  the  employee,  the  said  John  J.  Bums, 
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received  a  personal  injury  arising  out  of  and  in  the  course  of 
his 'employment,  said  injury  terminating  fatally,  and  that  said 
personal  injury  was  not  caused  by  the  serious  and  willful  mis- 
conduct of  the  subscriber;  that  there  is  due  the  administratrix, 
Bridget  Bums,  specific  compensation  under  section  11,  Part  II., 
in  amount  $68.46,  being  ten  and  one-seventh  weeks'  compensa- 
tion imder  said  section,  at  $6.75  per  week,  and  eight  and  one- 
seventh  weeks'  compensation,  under  section  10,  Part  II.,  on 
account  of  total  incapacity  for  work,  at  the  rate  of  $6.75  per 
week,  that  is,  $54.96;  and  that  there  is  due  the  said  adminis- 
tratrix for  the  benefit  of  the  widow,  Bridget  Bums,  who  lived 
with  her  husband,  the  said  John  J.  Bums,  at  the  time  of  his 
death,  the  sum  of  $6.75  weekly,  that  is,  one-half  his  average 
weekly  wages,  for  a  period  of  three  hundred  weeks  from  the 
date  of  the  injury,  less  eight  and  one^seventh  weeks'  compensa- 
tion due  the  administratrix  on  account  of  total  incapacity  for 
work  prior  to  the  date  of  death. 

James  B.  Carboll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

Sheldon,  J.  1.  Under  the  provisions  of  St.  1911,  c.  751, 
Part  II.,  §  3,  if  the  injury  to  the  petitioner's  husband  was  due 
to  the  serious  and  willful  misconduct  of  his  employer,  the  com- 
pensation must  be  doubled.  She  contends  that  this  was  the 
case.  The  Industrial  Accident  Board  has  found  against  her 
contention,  and  this  finding  is  final,  if  there  was  any  evidence 
to  support  it.  Herrick's  Case  217  Mass.  Ill  and  cases  there 
cited.  The  question  is  not  whether  it  could  have  been  found 
that  the  injury  was  due  to  the  serious  and  willful  miscon- 
duct of  the  employer,  but  whether  we  can  say  that  the  finding 
made  was  wholly  unwarranted.  Serious  and  willful  miscon- 
duct is  much  more  than  mere  negligence,  or  even  than  gross  or 
culpable  negligence.  It  involves  conduct  of  a  quasi  criminal 
nature,  —  the  intentional  doing  of  something  either  with  the 
knowledge  that  it  is  likely  to  result  in  serious  injury  or  with 
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a  wanton  and  reckless  disregard  of  its  probable  consequences. 
(Banks  v.  Braman,  188  Mass.  367,  and  192  Mass.  162  note; 
Warren  t.  Pazelt,  203  Mass.  328,  347;  Yancey  «.  Boston  Ele- 
vated Raflway,  205  Mass.  162,  171 ;  Willis  v.  Boston  &  North- 
em  Street  Railway,  208  Mass.  589;  Sharkey  v.  Skelton,  83 
Conn.  503,  507;  Louisville,  New  Albany  &  Chicago  Railroad 
v^  Bryan,  107  Ind.  51,  53;  Johnson  v.  Marshall  Sons  &  Co. 
(1906),  A.  C.  409,  411;  Lewis  v.  Great  Western  Railway,  3 
Q.  B.  D.  195,  206,  213.)  The  findmg  of  the  Industrial  Accident 
Board  as  to  this  must  be  sustained;  and  it  must  be  held  that 
the  petitioner  is  not  entitled  to  double  compensation. 

2.  The  insurer  contends  that  no  compensation  should  be 
allowed  for  the  death  of  the  employee.  This  is  on  the  ground 
that  the  proximate  cause  of  the  death  was  not  the  injury,  but 
was  the  septicaemia  or  blood  poisoning  which  resulted  from  the 
bed  sore  that  came  in  consequence  of  his  confinement  to  bed. 
But  this  contention  cannot  be  maintained.  He  had  sustained  a 
mortal  injury,  one  from  which  death  must  sooner  or  later  ensue, 
—  a  fracture  of  the  spine,  with  a  severance  of  the  spinal 
cord,  —  which  caused  not  only  a  complete  paralysis  of  the  lower 
limbs,  but  a  loss  of  power  and  sensation  below  the  seat  of  the 
injury.  He  was  taken  to  a  hospital,  and  afterwards  was  under 
proper  medical  care  until  his  death.  He  was  obliged  to  lie 
in  bed  in  one  position;  and  by  reason  of  this  an  extensive  bed 
sore  was  developed,  and  this  extended  and  grew  worse  until  it 
brought  about  the  blood  poisoning  which  was  thf  immediate 
cause  of  his  death.  There  was  testimony  from  a  physician  that 
the  death  resulted  from  the  injury.  The  finding  of  the  In- 
dustrial Accident  Board  was  that  a  chain  of  causation  not 
broken  by  any  new  intervening  act  connected  the  injury  with 
the  death,  and  therefore  that  the  death  resulted  from  the  injury, 
the  septicemia  caused  by  the  bed  sore  being  a  contributory 
cause. 

It  is  manifest  that  there  was  evidence  in  support  of  the  find- 
ing, and  it  must  stand  unless  it  was  wrong  as  a  matter  of  law. 
But  that  is  not  so.  As  was  said  in  McDonald  v.  Snelling, 
14  Allen,  290,  296,  ''the  mere  circumstance  that  there  have  in- 
tervened between  the  wrongful  cause  and  the  injurious  conse- 
quence acts  produced  by  the  volition  of  animals  or  of  human 
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beings  does  not  necessarily  make  the  result  so  remote  that  no 
action  can  be  maintained.    The  test  is  to  be  found,  not  in  the 
number  of  intervening  events  or  agents,  but  in  their  character 
and  in  the  natural  and  probable  connection  between  the  wrong 
done  and  the  injurious  consequence.    So  long  as  it  affirmatively 
appears  that  the  mischief  is  attributable  to  the  negligence  as 
a  residt  which  might  reasonably  have  been  foreseen  as  probable, 
the  legal  liability  continues/'    Nor  would  it  have  been  material 
if  it  had  been  found  to  be  the  fact  that  the  bed  sore  was  due 
to  the  mistake  or  the  negligence  of  the  physicians  acting  hon- 
estly.    (Gray  v.   Boston   Elevated   Railway,   215  Mass.   143; 
Sauter  v.  New  York  Central  &  Hudson  River  Railroad,  6  Hun, 
446.)     In  a  case  decided  by  the  Court  of  Appeal,  under  the 
English  Workmen's  Compensation  Act,  it  appeared  that  a  work- 
man who  had  met  with  an  accident,  though  he  had  recovered 
from  the  immediate  effects  of  his  injury,  had  never  regained 
his  normal  health,  but  continued  to  be  weak  and  debilitated. 
Thirteen  months  after  the  accident  he  died  from  bronchitis, 
following  an  attack  of  influenza.    It  was  by  reason  of  the  weak- 
ened condition  to  which  the  accident  had  reduced  him  that  the 
bronchitis  proved  fatal.     It  was  held  that  the  death  resulted 
from  the  injury.     (Thobum  v.  Bedlington  Coal  Co.,  5  Butter- 
worth's  Workmen's  Compensation  Cases,  128.)     The  same  prin- 
ciple was  upheld  in  Dunham  v.  Clare  (1902),  2  K.  B.  292, 
in  which  the  death  for  which  compensation  was  allowed  was 
brought  on  by  a  supervening  attack  of  erysipelas,  but  was  found 
to  have  been  the  result  of  the  preceding  injury.     (See  also 
Ystradowen  Colliery  Co.  v.  Griffiths  (1909),  2  K.  B.  533;  Meyer 
V.  Butterbrodt,  146  111.  131.)     Such  cases  as  Daniels  v.  New 
York,  New  Haven  &  Hartford  Railroad,  183  Mass.  393;  Snow 
V.  New  York,  New  Haven  &  Hartford  Railroad,  186  Mass. 
321;  Faufield  v.  Salem,  213  Mass.  296;  and  Scheffer  v.  Wash- 
ington  City,  Virginia  Midland  &  Great  Southern  Railroad,  105 
U.  S.  249,  are  not  applicable  here,  upon  the  findings  of  the  Indus- 
trial Accident  Board. 

It  follows  that  compensation  rightly  was  allowed  for  the 
death. 

3.  Compensation    also   has   been   allowed   under   St.    1911, 
c.  751,  Part  II.,  §  11  (amended  by  St.  1913,  c.  696),  for  the 
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permanent  incapacity  of  both  legs.  The  insurer  contends  that 
this  was  erroneous,  because  there  was  no  actual  injury  to  the 
feet  or  legs  themselves,  but  only  to  the  spine  and  spinal  cord, 
the  paralysis  of  the  lower  limbs  being  due  to  that  injury  alone. 
This  presents  a  very  interesting  and  somewhat  close  question, 
which  we  do  not  find  to  have  been  passed  upon  by  any  court. 
But  it  is  enacted  by  R.  L.,  c.  8,  §  4,  cl.  3,  that  "words  and 
phrases  shall  be  construed  according  to  the  common  and  ap- 
proved usage  of  the  language,"  with  a  provision  for  technical 
words  and  legal  terms  which  is  not  now  material.  In  common 
speech  the  word  "injury,"  as  applied  to  a  personal  injury  to 
a  human  being,  includes  whatever  lesion  or  change  in  any  part 
of  the  system  which  produces  harm  or  pain  or  lessened  facility 
of  the  natural  use  of  any  bodily  activity  or  capability.  If  one 
by  external  violence  had  his  optic  nerve  severed  close  to  the 
brain,  or  its  function  destroyed  so  as  to  result  in  blindness, 
although  nothing  whatever  had  been  done  to  the  eyes  them- 
selves or  to  the  structures  immediately  surrounding  them,  it  yet 
would  be  said  in  common  speech  that  his  eyes  had  been  injured 
to  the  point  of  uselessness.  Whatever  part  of  the  human  body 
thus  has  been  made  incapable  of  its  normal  use,  so  that  practi- 
cally it  has  ceased  to  be  available  for  the  purpose  for  which  it 
was  adapted,  is  certainly  injured,  according  to  the  common 
understanding  of  men.  It  would  be  difficult  to  say  that  one 
whose  legs  had  been  paralyzed  like  those  of  this  employee,  if 
entitled  to  maintain  an  action  therefor,  could  not  properly 
describe  the  injury  as  having  been  done  to  his  legs.  It  seems  to 
us  to  come  within  the  meaning  of  the  statute.  It  is  a  harm 
done  to  the  legs,  a  loss  or  detriment  caused  to  them,  —  some- 
thing which  impairs  their  soundness  and  diminishes  their  value. 
(See  16  Am.  and  Eng.  Encyc.  Law,  2d  Ed.,  499;  4  Words  and 
Phrases,  3615.) 

It  has  been  suggested  that  an  injiu'y  to  a  higher  part  of  the 
spinal  cord  or  to  the  brain  itself  might  result  in  a  total  paralysis 
of  all  the  bodily  organs  and  so  lead  to  a  quadrupling  of  the 
additional  compensation.  But  we  doubt  if  that  would  be  so. 
The  injuries  specified  in  clause  (a)  of  St.  1913,  c.  696,  §  1, 
once  compensated  for,  it  is  by  no  means  certain  that  anything 
more  could  be  allowed.    It  at  least  could  be  plausibly  contended 
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that  everything  else  would  have  been  included;  that  the  pro- 
visions of  clauses  (b),  (c)  and  (d)  covered  nothing  additional, 
but  merely  provided  for  injuries  of  less  severity;  and  that 
clause  (e)  simply  included  a  total  incapacity  resulting  from 
either  one  of  the  causes  specified. 

4.  We  are  of  opinion,  however,  that  the  right  to  an  order  for 
the  future  payment  of  this  special  compensation  ceases  with  the 
death  of  the  person  injured.  It  is  a  right  peculiar  to  himself, 
not  created  for  the  benefit  of  his  dependents.  It  is  a  part  of 
the  scheme  for  special  compensation  provided  by  sections  9,  10 
and  11  of  Part  tl.  of  the  act.  By  section  9  provision  was  made 
for  special  compensation  for  a  period  of  total  incapacity  for 
work;  by  section  10,  compensation  was  fixed  for  a  period  of 
partial  incapacity;  by  section  11,  as  amended  by  the  act  of 
1913,  additional  compensation  is  given  for  the  total  or  partial 
loss  or  incapacity  of  certain  members  of  the  body.  All  of  these 
provisions  seem  to  have  been  made  for  the  personal  relief  of 
the  injured  employee,  his  dependents  being  provided  for  by  the 
compensation  to  be  made  for  his  death.  The  special  compen- 
sation takes  the  place  of  the  wages  which  but  for  the  injury 
the  employee  might  have  earned.  As  was  pointed  out  by  the 
Industrial  Accident  Board  in  its  decision,  there  is  nothing  in 
the  language  of  the  act  which  authorizes  the  ordering  of  these 
special  payments  for  a  time  after  the  death  of  the  employee, 
nor  is  such  a  construction  required  by  its  phraseology  or  its 
apparent  purpose.  If  this  were  not  so,  the  amoimts  to  be  paid 
to  his  dependents  would  be  increased  proportionately  to  the 
quickness  with  which  his  death  followed  the  incurring  of  his 
incapacity,  although  these  payments  were  manifestly  intended 
to  make  up  for  the  loss  of  his  own  earning  capacity.  In  our 
opinion  the  ruling  that  this  specific  compensation  should  be 
allowed  only  during  the  lifetime  of  the  injured  employee  was 
correct. 

The  question  whether,  if  during  his  lifetime  and  upon  his 
own  petition,  this  specific  compensation  had  been  ordered  for  a 
stated  number  of  weeks,  and  his  death  had  occurred  before  the 
expiration  of  that  period,  the  right  thus  adjudicated  would 
cease  at  his  death,  or  whether  the  payments  must  be  continued 
until  the  end  of  the  appointed  time  for  the  benefit  of  hb  de- 
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pendents,  is  not  raised  here^  and  of  cour^  has  not  been  passed 
upon. 

The  result  is  that  the  decree  of  the  Superior  Court  was  cor- 
rect, and  must  be  affirmed. 

So  ordered. 


Casb  No.  434. 

Thomas  Septimo,  Employee. 
Boston  Rubber  Shoe  Company,  Employer. 
Massachusetts    Employees    Insurance    Association,    In- 
surer. 

Seriously  and  Permanently  Disabled  Employee  en- 
titled TO  Compensation  on  the  Basis  of  Total  In- 
capacity FOR  Work  during  a  Certain  Shut-down 
Period. 

The  employee,  who  was  seriouBly  and  j>ennanently  disabled  by  reason  of  the  loss 
of  three  fingers  of  each  hand,  was  eiven  emplo3rment  as  an  elevator  operator 
on  a  weekly  rate  of  SO.  He  had  previously  earned  an  average  weekly  wage  of 
$10.  The  factory  shut  down  for  a  period  of  three  and  five-seventh  weeks,  during 
which  time  the  employee  received  a  weekly  comi>ensation  of  50  cents.  The 
evidence  showed  that  it  was  a  matter  of  extreme  chance  if  he  would  not  be 
wholly  disabled  from  earning  any  wages  if  he  should  in  the  future  be  furnished 
no  employment  by  his  former  employer. 

Heild,  that  the  employee  was  entitled  to  partial  compensation. 

Review  before  the  Industrial  Acddent  Board. 

Deeinon.  —  The  Industrial  Accident  Board,  revising  the  decision  of  the  conunittee 
of  arbitration,  finds  that  the  employee  was  entitled  to  compensation  on  the 
basis  of  no  earning  capacity. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Thomas  Septimo  v. 
Massachusetts  Employees  Inaurance  Association,  this  being 
case  No.  434  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  comimittee  of  arbitration,  consisting  of  David  T.  Dickin- 
son, chairman,  George  R.  Pulsifer  for  the  employee,  and  Albert 
T.  Gould  for  the  insurer,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial 
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Accident  Board,  Tuesday,  Nov.  18,  1913,  at  10  a.m.,  and  re- 
ports as  follows:  — 

The  only  question  raised  before  the  committee  in  this  case 
was  whether  or  not  this  employee,  who  had  obtained  a  position 
mih  his  former  employer  as  an  elevator  operator,  after  the 
injury,  at  $9  per  week,  should  have  his  compensation  on  account 
of  his  injuries  increased  during  a  temporary  closing  down  of  the 
mill  for  about  one  month,  viz.,  from  July  24,  1913,  to  Aug.  21, 
1913,  three  and  five-sevenths  weeks.  The  closing  down  of  this 
mill  was  an  annual  occurrence,  usually  about  two  weeks,  but 
it  was  for  three  and  five-sevenths  weeks  at  this  time,  owing  to 
a  slackening  up  of  business. 

His  average  weekly  wages  when  he  received  the  injury  were 
$10.  His  average  weekly  wages  in  the  new  position  of  elevator 
operator  after  the  injury  were  $9,  and  his  compensation  for 
partial  incapacity  was  paid  him  before  and  during  said  period 
of  lay-off,  and  has  been  since,  in  accordance  with  the  statute, 
at  the  rate  of  50  cents  per  week.  ^ 

The  employee  diuring  this  period  of  closing  down  bad  earned 
no  wages,  and  it  did  not  appear  that  he  had  made  an  effort  to 
earn  anything  diuring  the  time,  although  it  appears  probable 
that,  considering  his  injured  condition,  he  would  not  have  been 
able  to  have  obtained  work  or  earned  anything  elsewhere. 

The  committee  finds  that  inasmuch  as  his  average  weekly 
wages  in  his  new  position  of  elevator  operator  were  $9,  and 
inasmuch  as  he  had  kept  this  new  employment  status  during 
the  period  of  shut-down,  he  is  entitled  to  a  compensation  for 
partial  incapacity  of  50  cents  per  week  during  said  three  and 
five-sevenths  weeks.  He  is  still  employed  in  his  position  as 
elevator  man. 

The  legal  effect  of  this  employee's  losing  or  retiring  from  his 
new  position  without  fault  of  his  own  was  not  before  the 
committee.  His  present  compensation  rights  are  therefore  ad- 
justed upon  the  basis  that  an  average  weekly  wage  of  S9  is 
being  earned  by  him  since  the  injury,  and  that  half  the  dif- 
ference between  this  and  his  former  average  weekly  wage,  viz., 
50  cents  per  week,  is  the  proper  compensation  for  his  partial 
incapacity,  both  during  his  regular  working  time  and  occasional 
lay-offs. 
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This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to  re- 
view and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III., 
of  the  Workmen's  Compensation  Act,  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

David  T.  Dickinson. 
Geo.  Royal  Pulsifer. 
Albert  T.  Gould. 

Findings   and   Decision   of  the   IndiLstrial  Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  on  Thursday,  Jan.  1,  1914,  at  10.45 
a.m.,  and,  revising  the  decision  of  the  committee  of  arbitration, 
finds  as  follows:  — 

The  award  of  50  cents  per  week  as  partial  compensation 
during  the  period  of  shut-down,  amounting  to  three  and  five- 
sevenths  weeks,  was  incorrect,  being  made  by  the  committee  on 
the  assumption  that  the  employee's  average  weekly  wages  after 
the  injury  were  $9  per  week,  and  that  he  would  average  this 
sum  of  $9  per  week  in  some  way,  even  for  the  three  and  five- 
sevenths  weeks  when  he  received  no  wages  at  all  on  account 
of  the  shut-down.  This  assumption  was  incorrect  because  it 
appears  that  his  average  weekly  wages  after  the  injury  are  less 
than  $9  a  week,  as  above  stated,  and  no  definite  time  within 
which  to  average  his  wages,  after  the  injury,  was  adopted  by 
the  committee. 

This  employee  was  seriously  and  permanently  disabled 
physically  by  his  injury,  as  is  indicated  by  the  photograph 
annexed,  which  is  made  a  part  of  this  report.  It  will  be  a 
matter  of  extreme  chance  if  he  will  not  be  wholly  disabled 
from  earning  any  wages,  as  a  result  thereof,  if  he  should  in  the 
future  be  furnished  no  employment  by  his  former  employer. 

The  average  weekly  wages  after  the  injury,  referred  to  in  tlie 
Compensation  Act,  Part-  II.,  section  10,  seems  to  contemplate 
an  average  for  a  yearly  or  considerable  period  after  the  injury. 
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The  only  practical  way  of  detennining  this  average  after  the 
injury,  so  that  proper  current  payment  of  compensation  can 
be  made  weekly,  is  to  pay  the  employee  one-half  the  difference 
between  the  amount  the  employee  earns  in  each  week  after  the 
injury  and  his  former  average  weekly  wage  before  the  injury. 

The  Board  finds  that  he  was  not  able  to  earn  anything  by 
reason  of  his  injury  during  each  of  the  three  and  five-sevenths 
weeks  when  his  wages  were  stopped  owing  to  the  shut-down, 
and  that  he  was  therefore  entitled  to  his  compensation,  during 
such  three  and  five-sevenths  weeks,  of  one-half  the  difference 
between  nothing  and  his  former  average  weekly  wages  of  $10 
before  the  injury,  that  is,  $5  per  week.  He  should  have  been 
paid  during  the  three  and  five-sevenths  weeks  of  shut-down 
$5  per  week  as  compensation  instead  of  50  cents  per  week. 
He  should  also  be  paid  by  the  insurer  a  compensation  of  $5 
per  week  during  any  other  weeks  in  which  his  employer 
furnishes  him  no  employment,  and  when  he  is  unable  to  earn 
anything  elsewhere  by  reason  of  his  injury. 

The  compensation  for  past  periods  and  in  the  future  shoidd 
be  adjusted  accordingly. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

James  B.  Cabroll. 
Dudley  M.  Holmak. 
David  T.  Dickinson. 
Edw.  F.  McSweenet. 
Joseph  A.  Pares. 
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Ca8B  No.  43o. 

Calvin  G.  Jones,  Employee. 

Di  PiETRO  Brothers  &  Marini,  Employer. 

FiDEUTY  AND  DEPOSIT  CoMPANY  OF  MARYLAND,  Insurer. 

Insttrer  questions  Jurisdiction  of  Committee  on  the 
Groxtio)  that  Employee  signed  a  Settlement  Re- 
ceipt. Jurisdiction  taken  and  Compensation  awarded 
THE  Employee  for  a  Certain  Period,  after  which 
All  Incapacity  will  be  due  to  Natural  Effects 
OF  Pre-existing  Disease. 

The  employee  received  a  personal  injury  while  lifting  and  carrying  merchandise 
about  the  premises  of  his  employer,  by  reason  of  which  he  was  incapacitated 
for  work.  The  impartial  physician  reported  that  but  for  the  injury  caused  by 
his  fall  he  would  have  been  able  to  have  continued  and  performed  such  work 
as  he  was  doing  for  his  employers  for  a  period  of  from  two  to  three  years  there- 
after, but  that  in  his  opinion  the  incapacity  for  work  as  a  result  of  the  fall  and 
injury  resulting  therefrom  would  terminate  at  some  time  between  two  to  three 
years  after  said  injury.  Thereafter  the  natural  effects  of  his  pre-eodsting  con- 
dition of  syphilis  would  incapacitate  him  for  work.  The  insurer  questioned 
the  jurisdiction  of  the  committee,  on  the  ground  that  the  employee  had  signed 
a  settlement  receipt. 

Held,  that  the  employee  was  entitled  to  compensation;  that  the  committee  had 
jurisdiction. 

Review  before  the  Industrial  Accident  Board. 

Deettion,  —  The  Industrial  Accident  Board  finds  that  the  employee  is  entitled  to 
compensation  for  incapacity  for  work  as  a  result  of  the  injury  for  a  period  of 
one  hundred  and  thirty  weeks,  after  which  all  incapacity  will  be  due  to  pre- 
existing disease. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Calvin  G.  Jones  v. 
Fidelity  and  Deposit  Company  of  Maryland,  this  being  case 
No.  436  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Benjamin  A. 
Lockhart  for  insiu^r,  and  A.  Dudley  Bagley  for  employee, 
heard  the  parties  and  their  witnesses  in  the  Hearing  Room  of 
the  Industrial  Accident  Board,  Pemberton  Building,  Boston, 
Mass.,  on  Saturday^  Nov.  15,  1913,  at  10  a.m. 
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In  this  case  the  insurer  objected  to  the  jurisdiction  of  the 
committee  or  the  Industrial  Accident  Board  on  the  ground  that 
the  employee  had  agreed  with  the  insurer  to  accept  certain 
compensation  in  settlement  of  his  claims.  A  copy  of  the  agree- 
ment is  annexed  to  this  finding.  The  insiu*er  then  introduced 
evidence  and  took  part  in  the  hearing,  with  the  agreement 
between  the  parties  that  if  it  should  be  later  determined  that 
the  so-called  settlement  receipt  barred  the  claimant  from  re- 
covering further  compensation,  the  introduction  of  evidence  and 
participation  in  the  hearing  by  the  insurer  should  be  without 
prejudice  to  a  finding  in  his  favor.  If  the  receipt  were  no  bar 
to  the  claimant  on  account  of  the  conditions  stated  therein,  or 
by  reason  of  the  provisions  of  the  Workmen's  Compensation 
Act,  so  called,  and  its  amendments,  the  case  should  be  dealt 
with  as  one  over  which  the  committee  and  the  Industrial 
Accident  Board  had  jurisdiction,  to  hear  the  evidence  and  to 
decide  thereon  in  accordance  with  regular  procedure. 

The  conunittee  ruled  that  it  had  jurisdiction,  both  by  reason 
of  the  condition  stated  in  the  receipt,  that  the  settlement 
receipt  was  subject  to  review,  and  by  reason  of  the  general  pro- 
visions of  the  Workmen's  Compensation  Act,  so  called. 

The  committee  finds  that  on  and  before  Oct.  30,  1912,  the 
claimant,  a  man  twenty-seven  years  of  age,  was  in  the  employ 
of  said  employer  as  a  helper  and  driver.  Lifting  and  carrying 
of  merchandise  about  the  premises  of  the  employer  were  a  part 
of  his  duties.  On  said  Oct.  30,  1912,  the  employee,  according 
to  the  testimony  of  Felicano  Di  Pietro,  was  found  by  said 
Di  Pietro  lying  on  the  ground  floor  of  the  basement  of  the 
employer's  store  at  about  8  o'clock  in  the  morning.  At  that 
time  he  was  in  an  unconscious  condition. 

The  employee  testified  he  remembered  that  shortly  before  8 
o'clock  on  that  morning  he  was  walking  on  the  floor  of  the 
premises  directly  over  the  basement  towards  a  stairway  which 
led  down  from  such  floor  to  said  basement,  and  that  there  was 
a  trap  door  directly  between  him  and  the  entrance  to  said  stair- 
way; that  he  then  intended  to  go  to  the  basement  to  get  some 
bottles  of  ale  to  carry  back  upstairs,  in  the  course  of  his  duties; 
that  at  the  time  he  was  walking  in  this  direction  and  for  said 
purpose  he  was  close  to  and  approaching  said  trap  door  and 
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stairway.  He  also  remembered  that  a  light  was  shining  from 
the  direction  towards  which  he  was  walking.  This  was  the 
last  he  remembered  until  he  regained  consciousness  after  being 
found  lying  on  the  basement  floor  as  above  mentioned.  The 
place  where  he  was  found  was  directly  under  the  trap  door, 
with  his  head  close  to  the  imderpinning  wall  of  the  basement, 
and  with  his  body  and  feet  extending  out  at  right  angles  from 
said  wall.  This  place  imder  the  trap  door  was  a  recess  or 
alcove  opening  off  of  the  main  cellar,  and  the  distance  was 
about  4  feet  from  the  edge  of  the  cellar  floor,  where  the  recess 
commenced,  to  the  wall  near  which  the  employee's  head  w*as 
lying.  The  flooring  of  the  recess  was  of  concrete  similar  to  the 
main  cellar  floor,  and  the  distance  to  the  trap  door  above  was 
about  7  feet. 

Jlis  employer,  Felicano  Di  Pietro,  testified  that  he  carried 
the  claimant,  after  finding  him  unconscious  on  the  basement 
floor  as  above  stated,  about  15  feet  to  a  stairway,  and  then 
called  for  assistance.  He  testified  further  that  when  he  found 
the  claimant  the  trap  door  overhead  was  closed,  and  that  he 
knew  of  no  work  that  morning  before  this  time  which  would 
have  required  the  trap  door  to  have  been  used  or  opened.  The 
claimant  soon  after  this  was  taken  in  a  wagon  to  the  East 
Boston  Relief  Hospital.  While  being  taken  to  the  hospital  he 
recovered  consciousness  and  stated  to  a  fellow  worker  who 
accompanied  him  that  he  had  fallen  through  the  hole  into  the 
cellar.  The  employer  testified  that  the  trap  door  was  never  in 
use  before  8  o'clock  in  the  morning  so  as  to  require  it  to  be 
opened.  A  fellow  worker  testified  that  the  trap  door  was  fre- 
quently open  before  8  o'clock  in  the  morning,  so  that  merchan- 
dise could  be  lowered  into  the  cellar  which  had  remained  on 
the  upper  floor  during  the  preceding  night. 

A  fracture  was  found  at  the  base  of  the  claimant's  skull,  on 
examination  at  the  hospital,  and  after  arriving  there  he  went 
through  several  convulsions.  No  other  injury  or  marks  or 
bruises  were  found  on  the  claimant  except  bleeding  from  the 
left  ear.  A  fellow  worker  testified  that  shortly  before  the 
claimant  was  found  in  the  basement  as  above  stated  he  had 
complained  of  feeling  ill.  The  employer,  Di  Pietro,  testified 
that  when  he  found  the  claimant  his  legs  and  arms  were  stiff 
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and  rigid,  and  that  he  noticed  no  froth  around  bis  mouth  or 
lips. 

The  insurer  contended  that  the  daimant  had  fallen  from  an 
epileptic  fit  while  walking  on  the  basement  floor  beside  the 
recess  wherein  he  was  found;  that  it  was  shown  in  evidence 
that  once  in  1909  the  claimant  had  fallen  from  some  attack  <^ 
temporary  unconsciousness.  The  claimant  testified  that  his 
experience  at  this  time  in  1909  was  due  to  an  attack  of  acute 
indigestion.  A  physician  called  by  the  insurer  testified  that 
just  before  persons  are  seized  by  epileptic  fits  they  often  seem 
to  see  a  light,  like  a  subdued  light  shining  in  a  dark  room,  and 
that  they  would  remember  such  an  impression;  that  this 
phenomenon  in  a  case  of  epilepsy  was  called  the  aura.  This 
physician  also  testified  that  convulsions  such  as  the  claimant 
had  experienced  were  an  accompaniment  of  epileptic  fits.  |Ie 
also  testified  that  such  convulsions  often  accompanied  a  con- 
cussion of  the  brain  caused  by  fractures  of  the  skull  such  as 
the  claimant  appeared  to  have  sustained;  that  such  convulsions 
were  as  consistent  with  such  concussion  as  they  were  with 
epilepsy.  The  condition  of  the  claimant  at  the  hospital  was 
not  diagnosed  or  found,  in  the  opinion  of  the  attendant  physician, 
to  be  that  of  epilepsy,  and  neither  his  family,  his  fellow  workers, 
nor  other  persons  had  known  of  his  being  subject  to  epileptic 
fits,  or  had  ever  seen  him  in  such  a  condition,  imless  his  con- 
dition at  the  time  of  this  injxuy  and  the  unconsciousness  in 
1909,  above  stated,  were  such  attacks. 

Examination  by  impartial  physicians,  appointed  by  the 
Board,  showed  that  this  employee  had  been  suffering  from 
syphilitic  infection  for  a  number  of  years  before  falling  and 
receiving  this  fracture.  At  the  time  of  receiving  this  injury 
the  syphilis  had  impaired  his  sight  so  that  there  was  a  pro- 
gressive failure  of  vision,  particularly  in  his  right  eye.  The 
claimant  had  had  trouble  with  his  eyes  for  nine  or  ten  years, 
but  had  not  noticed  any  abnormal  feelings  in  his  head  before 
this  injury.  Since  the  injury  he  has  experienced  dizziness  and 
pressure  in  his  head,  hearing  humming  noises,  marked  de- 
pression of  spirits  and  loss  of  strength  and  energy.  He  tried 
to  work  for  a  few  days  shortly  before  the  hearing,  but  had  to 
give  up  on  account  of  dizziness.    It  appears  that  the  syphilitic 
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changes  in  his  eyes  would  probably  have  led  in  a  comparatively 
short  time  to  total  blindness  even  if  the  injury  had  not  oc- 
curred, and  that  his  disease  was  tending  towards  a  fatal  con- 
clusion. The  committee  finds,  however,  that  a  fracture  of  the 
skull  such  as  was  sustained  by  this  employee  is  more  serious 
and  likely  to  be  foUowed  by  a  longer  train  of  symptoms  and 
disorders  than  would  be  the  case  with  a  person  who  had  no 
syphilitic  trouble;  that  the  employee  has  been  wholly  in- 
capacitated for  work  since  receiving  the  fracture,  and  still 
continues  to  be  so  incapacitated,  and  that  he  y^ovld  not  have 
been  so  incapacitated  but  for  said  fracture  and  the  accompany- 
mg  concussion  of  the  brain;  and  that  said  injury  has  aggravated 
and  accelerated  the  coming  of  the  progressive  loss  of  vision, 
dizziness  and  other  disorders  and  weakness  from  which  he  is 
now  suffering,  and  which  would  have  come  in  time  even  without 
the  injiuy. 

The  committee  finds  from  the  weight  of  aU  the  evidence  that 
the  claimant  fell  through  the  trap  door  as  a  result  of  dizziness, 
together  with  his  poor  vision,  which  seized  him  while  he  was 
engaged  in  his  work  as  he  was  walking  towards  the  trap  door 
with  the  intention  of  going  down  the  stairway  to  the  basement; 
that  the  trap  door  was  then  open;  that  the  claimant  did  not 
have  an  epileptic  fit.  The  position  of  his  body  in  the  alcove 
or  recess  directly  under  the  trap  door  was  inconsistent  with  the 
theory  that  the  claimant  fell  while  walking  on  the  basement 
floor  by  reason  of  an  attack  of  dizziness,  which  the  committee 
finds  he  suffered.  The  trap  door  might  easily  have  been  closed 
from  above,  after  the  claimant  had  fallen  through  it,  by  parties 
who  had  not  noticed  him  lying  on  the  floor  7  feet  below.  This 
is  consistent  with  his  later  discovery,  lying  in  the  recess  with 
the  trap  door  closed  above  him.  His  average  weekly  wages  at 
the  time  of  the  injury  were  $13  a  week. 

The  conunittee  finds  that  he  is  entitled  to  compensation  for 
total  incapacity  at  the  rate  of  $6.50  per  week  from  Nov.  13, 
1912,  the  fifteenth  day  after  the  injury,  to  the  present  time, 
and  to  continue  during  such  total  disability. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
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facts  warrant  such  action,  in  accordance  with  section  12^  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general  pro- 
visions of  said  act  and  amendments. 

David  T.  Dickinson. 
A.  Dudley  Baglet. 
Benjamin  A.  Lockhart. 


Findings   and   Decision   of  the   Industrial  Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  Hearing  Room  of  the 

« 

Board,  New  Albion  Building,  Boston,  Mass.,  on  Thursday, 
Feb.  19,  1914,  at  2.45  p.m. 

In  addition  to  the  evidence  introduced  at  the  bearing  before 
the  committee  of  arbitration.  Dr.  Abner  Post,  an  impartial 
physician  appointed  by  the  Board,  reported  as  follows:  that  in 
his  opinion  the  employee,  but  for  the  injury  caused  by  his  fall 
on  Oct.  30,  1912,  would  have  been  able  to  have  continued  and 
performed  such  work  as  he  was  doing  for  his  employers  for  a 
period  of  from  t^o  to  three  years  thereafter,  but  that  in  his 
opinion  the  incapacity  for  work  as  a  result  of  the  fall  and 
injury  resulting  therefrom  would  terminate  at  some  time  be- 
tween two  to  three  years  after  said  injury,  and  that  thereafter 
the  natural  effects  of  his  pre-existing  condition  of  syphilis 
would  incapacitate  him  for  work.  On  May  1,  1914,  the  em- 
ployee obtained  light  work  with  the  Phonoharp  Company  of 
East  Boston,  suitable  to  his  diminished  capacity  for  labor,  at 
wages  of  $9  per  week. 

The  Board  therefore  finds  that  on  all  the  evidence  this  em- 
ployee is  entitled  to  compensation  for  incapacity  for  work  as 
a  result  of  the  injury  for  a  period  of  two  and  one-half  years, 
or  one  hundred  and  thirty  weeks  from  Nov.  13,  1912,  the 
fifteenth  day  after  the  injury,  and  that  thereafter  all  incapacity 
resulting  from  the  injury  ceases;  that  compensation  for  total 
incapacity  is  due  from  Nov.  13,  1912,  to  May  1,  1914,  seventy- 
six  and  two-sevenths  weeks,  at  the  rate  of  S6.50  per  week, 
amounting  to  $495.85;    and  for  partial  incapacity  from  said 
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May  1,  1914,  at  the  rate  of  $2  per  week,  during  the  remainder 
of  said  period  of  one  hundred  and  thirty  weeks. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 

Copt. 

Indubtriaij  Accident  Cases. 

FoBM  No.  8.  Workmen's  Compensation  Act, 

Industrial  Accident  Board, 
Boston,  Mass. 

Every  agreement  in  regard  to  compensation  under  this  act  is  subject  to  approval 
by  the  Industrial  Accident  Board,  and  a  memorandum  of  the  same  must  be  filed 
with  the  Board,  whether  said  agreement  is  written  or  oral,  and  whether  it  is  made 
by  one  or  both  parties,  or  in  the  form  of  a  receipt.  Any  weekly  payment  or  settle- 
ment under  the  act,  whether  purporting  to  be  final  or  otherwise,  may  be  reviewed 
by  the  Board.  (Section  20,  Part  II.,  and  sections  4  and  12,  Part  III.,  chapter  751 
oi  the  Acts  of  1911,  and  amendments  thereto,  and  Rule  No.  6  adopted  by  the  Board.) 

Calvin  Jones,  Employee, 

FiDELITr  AND  DEPOSIT  COMPANT  OF  MARYLAND,  luSUrer. 
AqBEEMENT  IN  BSGABD  TO  COMPENSATION. 

We,  Calvin  Jones,  residing  at  city  or  town  of  East  Boston,  and  the 
Fidelity  and  Deposit  Company  of  Maryland,  have  reached  an  agreement 
in  regard  to  compensation  for  the  injury  sustained  by  said  employee, 
who  while  in  the  employ  of  Di  Pietro  Bros.  &  Marini,  on  October  30 
fell  through  a  trap  door  into  cellar  and  fractured  skull  and  hurt  back. 

The  terms  of  the  agreement  follow:  — 

Compensation  during  disability  at  one-half  of  his  weekly  wages,  which 
18  S13  per  week,  making  $6.50.    Medical  services  first  two  weeks. 
Maby  E.  Stuart,  Calvin  Jones, 

10  Tremont  Street,  Boston.  Fideuty  and  Deposit  Company 

OF  Maryland. 
By  H.  E.  Warren. 

Approved  Dec.  11,  1912,  subject  to  the  provisions  of  the  Workmen's 
Compensation  Act. 

Industrial  Accident  Board, 

Robert  E.  Grandfield, 

Secretary, 
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Case  No.  436. 

John  P.  Holland,  Employee. 
William  Coulton,  Employer. 
FiDEUTY  AND  DEPOSIT  COMPANY  OF  MARYLAND,  Insurer. 

Employee  who  received  a  Personal  Injury  while 
assisting  in  taking  staging  down  under  the  direct 
Personal  Supervision  op  Employer,  who  employed 
NO  Intermediary  or  Assistant  to  aid  him  in  his 
Supervision  of  the  Men  and  their  Work,  not  en- 
titled TO  Double  Compensation.  Injury  not  caused 
BY  Reason  of  Serious  and  Willful  Misconduct 
OF  Employer. 

The  employee,  with  other  men,  had  been  ordered  to  take  a  staging  down  section 
by  section,  and  had  been  instructed  by  the  employer  to  be  very  careful  about 
the  manner  in  which  it  was  taken  down.  The  staging  was  removed  by  the 
workmen,  under  general  orders  from  the  employer,  but  without  proper  super- 
vision by  him  or  any  other  person  vested  with  authority  to  supervise  its  re- 
moval. The  work  had  proceeded  for  about  an  hour  and  a  half  when  the  struc- 
ture fell. 

Held,  that  the  employee  was  not  entitled  to  double  compensation,  the  injury  not 
having  been  caused  by  reason  of  the  serious  and  willful  misconduct  of  his 
employer. 

Review  before  the  Industrial  Accident  Board. 

Deeisum.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

(Note. — Appeal  withdrawn  in  view  of  decision  of  Court  in  the  Bums  case.  See 
page  273.) 

Report  of  Committee  of  Arhitratipn. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7»  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  John  P.  Holland  t. 
Fidelity  and  Deposit  Company  of  Maryland,  this  being  case 
No.  436  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  Boston,  Mass.,  chairman,  representing  the  Industrial 
Accident  Board,  George  P.  Beckford,  Esq.,  53  State  Street, 
Boston,  Mass.,  representing  the  employee,  and  Addison  Gold- 
smith, Esq.,  14  Park  Road,  Winchester,  Mass.,  representing  the 
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insurer,  heard  the  parties  and  their  witnesses  in  the  Selectmen's 
Room,  Town  Hall,  Wellesley,  Mass.,  on  Saturday,  Oct.  4, 
1913,  at  10  A.M. 

This  being  a  case  in  which  serious  and  willful  misconduct 
on  the  part  of  the  employer,  as  provided  in  section  3  of  Part 
II.  of  the  Workmen's  Compensation  Act  is  involved,  the  em- 
ployer, William  Coulton,  agreed  in  writing  to  the  nomination 
by  the  insurance  company  of  Mr.  Addison  Goldsmith  as  the 
arbitrator  representing  the  insurer  in  this  case. 

The  appearances  were  as  follows:  John  A.  McCaig,  Esq.,  for 
the  employer,  John  E.  Reagan,  Esq.,  for  the  employee,  Albin 
L.  Richards,  Esq.,  for  the  insurer. 

From  the  evidence  it  appears  that  John  P.  Holland  was  em- 
ployed as  a  laborer  by  William  Coulton,  who  had  the  contract 
to  build  an  ice  house  at  Wellesley  for  the  Boston  Ice  Company, 
and  was  insured  by  the  Fidelity  and  Deposit  Company  of 
Maryland. 

It  appears  that  this  ice  house  was  a  structure  288  feet  long 
and  182  feet  wide,  divided  into  ten  sections  or  bays,  each 
section  being  numbered  and  separated  from  the  other.  A 
staging  about  30  feet  high,  with  a  top  platform  on  which  the 
men  worked,  25  feet  from  the  ground,  and  another  15  feet 
from  the  ground,  was  being  taken  down.  Coulton  had  about 
50  men  employed  on  this  job,  and  looked  after  all  the  details 
of  superintendence  himself,  having  no  foreman  directly  re- 
sponsible as  such  for  the  supervision  of  the  work. 

It  appeared  from  the  testimony  of  Terence  William  Ma- 
guire  —  who  was  hired  for  a  blacksmith,  but,  there  being  no 
blacksmithing  to  be  done  there,  was  working  as  a  carpenter's 
helper  —  that  work  to  remove  this  staging  structure  had  begun 
on  the  Saturday  preceding  the  date  of  the  accident,  and  on 
coming  to  work  Monday  morning  practically  all  the  men  work- 
ing in  ice  house  No.  1  continued  the  work  of  taking  down  the 
platform.  Maguire  testified  that  he  was  working  on  the  top 
of  the  platform  and  saw  an  Italian,  whose  name  he  does  not 
know,  and  who  is  not  now  working  for  Coulton,  come  along 
with  a  sledge  hammer  and  knock  away  from  the  bottom  the 
diagonal  braces  supporting  the  structure.  When  Maguire  began 
to  feel  the  staging  shake  he  called  to  this  Italian  and  remon- 
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strated  with  him,  saying  he  wanted  to  cross,  asking  him  if  he 
thought  he  was  a  bird,  to  cross  without  any  supports.  He 
testified  that  five  minutes  before  the  accident  he  saw  Coulton 
in  the  room.  Coulton  has  a  very  loud  voice  and  he  heard  him 
ordering  the  men  to  take  the  staging  down  section  by  section, 
and  to  be  ''damn  careful  about  it." 

Q.  You  say  you  heard  Coulton  instructing  the  men  to  take  down  one 
section  at  a  time?  Was  that  order  followed  by  the  men?  A.  We  were 
starting  to  follow  it. 

There  was  practically  no  disagreement  in  the  testimony  of 
any  of  the  workmen,  whether  called  to  testify  by  the  employer, 
Coulton,  the  insurance  company,  or  the  counsel  for  the  injured 
man.  All  the  testimony  was  to  the  effect  that  the  staging  had 
been  properly  erected,  and  that  Coulton  had  ordered  it  taken 
down  section  by  section,  and  this  was  the  proper  way  to  do 
this  work. 

Daniel  McDonald  testified:  — 

The  side  cross  boards  had  been  removed  at  the  time. 

Q.  So  this  staging  stood  in  the  middle  of  house,  unsupported  other  than 
by  these  ledger  boards  around  the  side  of  it?  A.  Yes. 

Q.  How  long  did  it  take  to  remove  those  supports  to  the  uprights? 
A.  Tookabout  —  an  hour  and  a  half  I  guess  we  worked  at  it. 

Q.  Mr.  Coulton  set  you  to  work  doing  that  particular  kind  of  work? 
What  did  Mr.  Coulton  set  you  to  work  to  do?  A.  Did  not  set  me  to  work 
doing  anything  particular  any  more  than  the  rest. 

Q.  What  was  that?   A.  Taking  off  the  braces. 

Q.  I  take  it  you  had  been  working  at  that  something  over  an  hour  at 
the  time  the  accident  happened?   A.  Something  over  an  hour. 

Archie  McDonald  testified:  "The  braces  were  used  to  hold 
up  the  staging,  make  it  solid."  He  did  not  know  bow  long 
they  had  been  taking  down  those  braces.  He  was  there  an 
hour  and  a  half  before  it  happened.  "They  were  taking  down 
braces  and  plank  all  the  time.    Some  braces." 

All  the  witnesses  w^ere  in  agreement  that  a  ledger  board  on 
each  side,  which  was  the  horizontal  brace  connecting  the  various 
sections  of  the  platform,  was  in  place.  One  witness,  Daniel 
McDonald,  called  by  the  counsel  for  the  injured  employee, 
testified  that  he  was  working  on  this  staging  up  to  three 
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minutes  before  it  fell;  he  felt  no  tremors  or  shaking;  he  got 
down,  not  because  he  was  afraid  of  the  stability  of  the  structure, 
but  because  he  wanted  to  get  a  drink.  When  he  came  down 
witness  said  he  could  not  remember  whether  or  not  any  braces 
remained  up;  "if  there  were  I  probably  would  have  remembered 
them."  He  testified  that  in  his  opinion,  as  a  carpenter,  the 
manner  the  staging  was  erected  and  the  way  it  was  being 
taken  down  by  the  employer,  Coidton,  was  the  proper  method 
to  pmrsue  in  these  cases;  he  could  not  find  fault  or  suggest  any 
improvement  in  the  construction  or  the  method  of  taking  down 
this  structure.  He  also  remembered  that  Coulton  had  come 
into  house  No.  1  a  short  time  before  the  accident,  and  gave 
some  orders  referring  to  the  method  of  taking  the  staging  down ; 
but  other  than  to  have  the  impression  that  Mr.  Coulton's 
orders  were  concerned  with  taking  down  the  staging,  he  could 
not  testify  exactly  what  Coidton  had  said.  Coulton  was  right 
underneath  witness,  who  was  on  the  staging  knocking  off 
braces. 

Other  witnesses,  workmen  employed  by  Coulton,  corroborated 
the  testimony  of  Coulton's  giving  the  order,  and  as  to  the  con- 
dition of  the  structure. 

Holland,  with  at  least  one  other  man,  when  they  arrived  at 
work  in  the  morning,  was  told  to  go  under  the  platform 
structure  and  knock  nails  out  of  the  braces  as  they  were  taken 
off  the  staging. 

There  was  no  testimony  as  to  exactly  how  the  accident 
occurred.  It  appears  that  the  support  at  the  extreme  end  of 
the  platform  was  composed  of  two  4  by  8  timbers,  joined  by 
ledger  boards,  2  by  6.  These  timbers  on  the  ends  gave  way 
and  falling  struck  against  the  next  supporting  similar  timbers, 
15  feet  distant,  and  these  in  turn  struck  others,  and  the  whole 
thing  toppled  over,  as  described,  like  a  "house  of  cards." 
When  the  structure  fell,  Holland  was  underneath. 

As  the  result  of  his  injuries,  Holland  had  his  left  limb  ampu- 
tated about  halfway  from  the  knee  to  the  ankle.  Holland 
appeared  at  the  hearing  on  crutches. 

Dr.  Michael  Francis  Burke  testified  substantially  as  follows 
in  regard  to  Mr.  Holland's  injuries:  — 
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I  have  treated  Mr.  Holland;  his  chief  injury  was  an  injury  to  the  lower 
extremity  about  the  ankle.  He  had  a  compound  fracture  and  dislocation 
of  the  left  leg  just  above  the  ankle,  and  he  was  taken  to  the  hospital,  where 
I  saw  him  with  the  bone  protruding  through  the  flesh  and  his  foot  bent 
at  a  right  angle  to  the  axis  of  the  leg.  I  put  him  on  the  operating  table, 
etherized  him  and  reduced  the  deformity  and  put  on  a  plaster  cast  to  hold 
the  limb  in  position.  We  opened  the  plaster  cast  the  following  day,  on 
account  of  a  great  amount  of  hemorrhage,  bleeding,  oozing,  I  might  say, 
from  the  wound.  We  watched  the  condition  of  the  limb  from  day  to  day, 
and  it  was  evident,  after  a  few  days,  that  gangrene  was  developing  in  the 
limb  below  the  seat  of  fracture;  that  is,  the  limb  was  cold  and  gradually 
became  darker,  \mtil  beginning  signs  of  mortification  set  in.  The  patient 
was  seen  in  consultation  with  other  doctors,  one  of  whom  was  the  doctor 
for  the  insurance  company,  and  it  was  evident  that  nothing  but  amputa- 
tion could  save  the  man's  life,  so  that  his  limb  was  amputated  about 
halfway  from  the  knee  to  the  ankle,  above  the  diseased  tissues.  He 
remeuned  in  the  hospital  some  eight  or  ten  weeks,  I  couldn't  say  ex- 
actly, and  made  a  favorable  recovery. 

Q.  Would  you  say  that  Holland  was  totally  incapacitated  for  work  at 
the  present  time  as  the  result  of  the  injury?  A.  I  should  say  he  was 
totally  incapacitated  for  certain  kinds  of  work,  —  manual  labor. 

Q.  Do  you  say  that  Holland  was  totally  incapacitated  for  work  resulting 
from  the  injury  he  received  in  this  case,  so  far  as  it  appertains  to  the  kind 
of  work  he  was  doing  at  the  date  of  the  accident,  and  so  far  as  the  work 
he  was  doing  at  the  time  of  the  accident  is  that  of  a  laborer?  A.  I  should 
say  that  he  was  totally  incapacitated  for  performing  the  sort  of  work  he 
did  at  the  time  of  the  accident. 

Q.  Would  you  say  at  the  present  time  he  was  totally  incapacitated  for 
work  resulting  from  this  injury?  As  that  of  a  laborer,  I  am  talking  about 
—  present  time?   A.  I  should  say  he  was  totally  incapacitated. 

'  Q.  And  that  total  incapacity  as  a  laborer  for  work  resulting  from  tlus 
injiuy  has  continued  from  the  date  of  the  injury  down  to  the  present 
time?  A.  I  should  say  it  had.  As  to  how  long  this  incapacity  for  work 
as  a  laborer  will  continue  would  depend  largely  on  how  soon  he  could  use 
an  artificial  limb,  and  the  kind  of  work  he  might  get  after  getting  an 
artificial  limb. 

The  only  issue  in  this  case  is:  Was  the  injury  to  Holland 
due  to  the  serious  and  willfid  misconduct  of  his  employer, 
Coulton?  It  appeared  from  the  evidence  of  two  of  the  witnesses 
that  these  witnesses,  with  others  amounting  to  8  or  9  to  a 
gang,  had  been,  since  going  to  work  that  morning  at  7  o'clock^ 
engaged  in  knocking  off  braces,  and  that  at  the  time  of  the 
accident  all  the  braces  which  ran  from  one  section  to  another 
had  been  knocked  off,  and  that  the  only  thing  that  sustained 
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the  staging  was  a  ledger  board.  It  further  appeared  that  from 
7  o'clock  to  within  about  five  minutes  of  the  accident  the  em- 
ployer had  been  in  or  about  the  room  where  the  accident 
occurred;  that  he  had  stood  beneath  the  staging  upon  which 
one  of  the  witnesses,  who  testified,  says  he  was  standing 
knocking  off  braces;  and  that  the  employer  himself  set 
the  injured  man,  Holland,  to  work  knocking  nails  out  of 
braces,  and  that  more  were  engaged  in  knocking  nails  out  of 
braces  when  the  accident  occurred.  None  of  these  facts  were 
denied  by  the  employer,  although  he  testified. 

The  arbitrators  find  that  the  staging  was  apparently  well 
built,  and  that  shortly  before  the  accident  occurred  Coulton 
had  given  directions,  which  were  heard  by  some  of  the  em- 
ployees, that  the  staging  should  be  removed  carefully,  section 
by  section,  which  is  agreed  to  be  the  proper  way  to  do  it.  It 
appears  that  Coulton  had  set  the  gang  of  15  or  16  men  at  work 
at  7  o'clock  on  the  morning  of  the  day  of  the  accident,  taking 
down  this  staging.  Some  of  the  men  were  set  to  work  knocking 
off  braces  from  the  time  of  going  to  work  to  within  two  or 
three  minutes  of  the  time  of  the  accident,  and  at  the  time  of 
the  accident  an  unknown  number  of  diagonal  braces  which 
ran  from  one  section  to  the  next  along  the  sides  of  the  staging 
had  been  removed  so  that  the  staging  was  supported  substan- 
tially by  a  ledger  board  on  each  side.  Coulton  had  been  in  and 
about  room  or  bay  No.  1  much  of  the  time  from  7  o'clock  to 
within  five  minutes  of  the  happening  of  the  accident,  and  at  one 
time  he  stood  in  the  room  directly  beneath  where  one  of  the 
witnesses  was  standing  upon  the  staging  knocking  off  braces. 
About  fifteen  or  twenty  minutes  before  the  staging  fell  Coidton 
had  called  Holland  from  work  outside  the  ice  house,  directing 
him  to  get  a  hammer  and  take  the  nails  out  of  the  lumber 
which  the  employees  were  knocking  down,  and  at  the  time  of 
the  accident  Holland  was  on  the  groimd  beneath  the  staging 
taking  nails  out  of  the  braces.  Coidton  personally  attempted 
to  superintend  and  direct  this  work  without  any  foreman, 
vested  in  his  absence  from  the  job,  or  any  section  of  it,  with 
the  responsibility  of  superintendence.  This  accident  is  due  to 
Coulton's  failure  closely  to  supervise  the  removal  of  the 
structure  at  all  times. 
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Coulton  testified  that  a  general  removing  of  the  diagonal 
braces  would  be  a  dangerous  manner  of  taking  down  the  stag- 
ing, because  if  this  was  done  the  structiu*e  would  be  in  danger 
of  collapse.  It  was  clearly  Coulton's  responsibility  to  see  that 
nothing  was  done  to  endanger  the  life  and  limb  of  his  work* 
men;  but  the  picture  left  in  the  minds  of  the  arbitrators  after 
hearing  the  evidence  in  this  case  is  that  of  a  contractor  taking 
a  large  job,  employing  no  assistants  vested  with  power  to  en- 
force his  commands,  hastening  personally  from  one  part  of  the 
job  to  another,  giving  proper  orders,  and  then  depending  upon 
the  intelligence  of  his  workmen,  part  of  whom  understood  little 
or  no  English,  to  carry  out  these  orders  carefully,  and  with  due 
regard  to  the  safety  of  their  fellow  employees. 

The  evidence  shows  that  the  staging  was  built  carefully;  it  is 
obvious  that  this  was  the  profitable  thing  for  Coulton  to  do; 
but  when  the  work  for  which  the  staging  was  built  was  com- 
pleted, the  quicker  the  staging  was  removed  the  better,  from 
the  viewpoint  of  the  contractor's  profit,  and  so  workmen  were 
allowed  to  remove  braces,  under  general  orders,  but  without 
supervision,  until  the  structure  was  so  weakened  in  every  part 
that  it  gave  way,  killed  one  workman,  maimed  another  for  life^ 
and  injured  others  more  or  less  seriously. 

Considering  the  dangerous  result  of  this  attempt  to  save 
money,  this  is  undoubtedly  serious  misconduct,  but  there  is  no 
evidence  that  any  workman  engaged  on  the  job  protested  that 
the  weakened  condition  of  the  structure  was  dangerous;  in  the 
absence  of  any  evidence  on  this  point,  while  Coulton  should 
have  known  it  was  dangerous,  the  element  of  willfulness  does 
not  appear,  and  the  serious  and  willful  misconduct  contem- 
plated by  the  act,  and  as  defined  by  the  various  decisions  under 
the  English  law,  is  not  shown  in  this  case,  and  the  arbitrators 
so  find. 

The  arbitrators  find  that  Holland  is  entitled  to  the  additional 
payments  provided  in  paragraph  (6)  of  section  11  of  Part  11. 
of  the  act,  for  fifty  weeks,  for  the  loss  of  a  foot  above  the 
ankle,  based  on  one-half  his  average  weekly  wages  of  $13.50,  or 
$6.75  per  week,  a  total  of  $337.50;  to  reasonable  medical  and 
hospital  services  for  two  weeks  from  the  date  of  the  injury; 
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and  to  total  disability,  based  on  one-half  of  his  average  weekly 
wages  of  $13.50  per  week,  or  $6.75  per  week,  from  the  first  two 
weeks  after  the  date  of  injury  for  an  indeterminate  period. 

Edw.  F.  McSweeney. 
Addison  M.  Goldsmfth. 

Dissenting  Opinion, 

I  agree  with  the  findings  of  fact  in  the  report  in  so  far  as 
they  go,  but  feel  that  in  addition  to  what  has  been  found  we 
should  also  find,  and  I  do  here  find,  that  in  view  of  the  fact 
Coulton  set  men  to  work  knocking  off  braces,  was  in  the  room 
while  they  were  knocking  off  braces,  and  set  injured  at  work 
knocking  nails  out  of  braces,  that  he  knew  that  the  braces  were 
being  knocked  off  the  whole  staging.  I  disagree  with  the  find- 
ing of  law  which  says  that  this  was  not  willful  misconduct,  and 
find  that  as  the  employer  knew  the  men  were  knocking  the 
braces  off  and  knew  this  was  a  dangerous  manner  of  taking 
down  the  staging  because  of  the  danger  of  collapse, — that 
allowing  this  to  be  done,  and  knowing  it  was  being  done,  was 
willful  misconduct. 

George  P.  Beckford. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the 
Industrial  Accident  Board,  Pemberton  Building,  Boston,  Mass., 
on  Thursday,  Nov.  20,  1913,  at  10  a.m. 

John  A.  McCaig,  Esq.,  appeared  for  the  employer,  William 
Coulton,  Albin  L.  Richards,  Esq.,  for  the  insurer,  and  John 
E.  Reagan,  Esq.,  for  the  employee,  John  P.  Holland. 

The  Board  finds,  upon  the  evidence  introduced  before  the 
committee  of  arbitration,  that  the  employee,  John  P.  Holland, 
received  a  personal  injury  arising  out  of  and  in  the  course  of  his 
employment,  by  reason  of  the  collapse  of  the  staging  structure 
which  had  been  used  in  erecting  an  ice  house  for  the  Boston 
Ice  Company  at  Wellesley,  Mass.    The  ice  house  was  288  feet 
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long  and  182  feet  wide,  the  staging  being  30  feet  from  the 
ground  a1  its  highest  part,  with  a  top  platform  25  feet  from  the 
ground  and  another  platform  15  feet  from  the  ground.  Fifty 
men  were  employed  on  the  job,  and  William  Coulton,  the  em- 
ployer, had  entire  charge  of  the  work,  having  no  intermediary, 
or  assistant,  to  aid  him  in  his  supervision  of  the  men  and  their 
work.  The  ice  house  had  been  erected,  and  it  was  while  the 
men  were  engaged  in  removing  the  staging  that  the  accident 
occurred.  The  employee,  Holland,  was  instructed  to  go  to 
work  underneath  the  platform  structure  and  remove  nails  from 
the  braces  as  they  were  taken  off. 

The  men  had  been  ordered  to  take  the  staging  down  section 
by  section,  and  instructed  by  the  employer,  Coulton,  to  be  very 
careful  about  the  manner  in  which  it  was  taken  down.  The 
staging  was  removed  by  the  workmen,  under  general  orders 
from  the  said  employer,  but  without  proper  supervision  by  him 
or  any  other  person  vested  with  authority  to  supervise  its 
removal.  The  work  had  proceeded  for  about  an  hour  and  a 
half  when  the  structure  fell.  Just  prior  to  its  fall  an  Italian 
workman  who  is  not  now  working  for  Coulton,  and  who  was 
not  present  to  testify,  had  knocked  the  diagonal  braces  support- 
ing the  structure  away  from  the  bottom  with  a  sledge  hanmier, 
this  act  not  being  performed  by  reason  of  any  order  from  or 
with  the  knowledge  of  the  said  Coulton.  The  staging  began 
to  shake  and  a  fellow  workman  remonstrated  with  him.  It 
appears  that  the  support  at  the  extreme  end  of  the  platform 
was  composed  of  two  4  by  8  timbers,  joined  by  2  by  6  ledger 
boards.  The  end  timbers  gave  way  and,  in  falling,  struck 
against  the  next  supporting  timbers,  15  feet  away,  causing  these 
in  turn  to  strike  others,  until  the  whole  structure  toppled  over, 
falling  to  the  ground.  Holland  was  underneath  when  the 
collapse  came,  receiving  a  compound  fracture  and  dislocation  of 
the  left  leg  just  above  the  ankle,  and  other  injuries.  He  was 
given  proper  medical  and  surgical  attention,  but  gangrene  de- 
veloped in  the  limb  below  the  seat  of  fracture,  and  amputation 
became  necessary  in  order  to  save  his  life.  The  leg  was  ampu- 
tated about  halfway  between  the  knee  and  the  ankle  above  the 
diseased  tissues.  The  evidence  shows  that  the  employee  was 
totally  incapacitated  for  work  as  a  result  of  the  injury  at  the 
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time  of  the  hearing,  and  that  the  incapacity  for  work  would 
continue  for  an  indefinite  period,  depending  upon  his  ability 
to  use  an  artificial  limb  and  to  secure  work  which  he  could 

r 

perform  after  he  had  adapted  himself  to  the  use  of  an  artificial 
limb. 

The  employee  claims  that  the  injury  was  caused  by  the 
serious  and  willful  misconduct  of  the  subscriber,  and  that  double 
compensation  is  due  him  under  section  3,  Part  II.,  of  the  act. 
Tbe  evidence  shows  that  the  staging  was  ordered  taken  down 
section  by  section,  this  being  the  usual  manner  in  which  to 
take  the  staging  down,  and  that  under  ordinary  circumstances 
the  work  would  have  been  free  from  danger.  The  orders  for 
tbe  taking  down  of  the  said  staging  had  been  given  by  the 
employer,  Coulton,  who  instructed  his  workmen  to  be  very 
careful  about  the  manner  in  which  it  was  taken  down,  but 
failed  to  provide  an  intermediary,  or  assistant,  to  aid  him  in 
his  supervision  of  the  men  and  their  work.  Just  before  the 
collapse  of  the  staging  an  Italian  workman  had  knocked  the 
diagonal  supporting  braces  away  with  a  sledge  hanmier,  this 
act  not  having  been  performed  by  reason  of  any  order  from  or 
with  the  knowledge  of  the  said  Coidton.  Upon  all  the  evidence 
the  Board  rules  that  the  injury  was  not  caused  by  reason  of  the 
serious  and  willful  misconduct  of  the  subscriber,  and  the  claim 
for  double  compensation  is  disallowed.  (Lewis  t.  Great  Western 
Railway  Company,  3  Q.  B.  D.  195;  Parsons  &  Allen,  at  p. 
37;  John  «.  Albion  Coal  Company,  18  T.  L.  R.  27;  Johnson  t. 
Marshal,  Sons  &  Co.,  Ltd.,  L.  J.  K.  B.  868.) 

The  Board  finds  that  the  employee,  the  said  John  P.  Holland, 
received  a  personal  injury  arising  out  of  and  in  the  course  of 
his  employment,  said  personal  injury  not  being  caused  by  the 
serious  and  willful  misconduct  of  the  subscriber;  that  the  said 
employee  is  now  totally  incapacitated  for  work,  and  that  said 
total  incapacity  will  continue  for  an  indefinite  period ;  that  there 
is  due  the  employee  a  reasonable  allowance  for  medical  and 
hospital  services  and  medicines  during  the  first  two  weeks  aft^r 
the  injury;  that  he  is  entitled  to  additional  compensation 
under  section  11,  (6),  Part  IL,  for  fifty  weeks  at  S6.75  a  week, 
this  being  half  his  average  weekly  wage  of  $13.50,  for  the  loss 
by  severance  of  his  left  leg  above  the  ankle;  and  to  compensa- 
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tion  on  account  of  total  incapacity  for  work,  dating  from  Aug. 
4,  1913,  the  fifteenth  day  after  the  injury,  to  be  continued 
during  said  incapacity  in  accordance  with  the  provisions  of  the 
act. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Ei:fW.  F.  McSWEENEY. 

Joseph  A.  Parks. 


Case  No.  438. 

Patrick  Whalen,  Employee,  by  Bridget  A.  Whalen,  Next 

Friend. 
Walsh  Brothers,  Employer. 
United  States  Fideuty  and  Guaranty  Company,  Insurer. 

Insanity   having    Causal   Connection   with   the    Injltry 
CAUSES    Incapacity    for    Work    and     Compensation 

AWARDED. 

The  employee  received  a  personal  injury  by  reason  of  the  blistering  of  his  hand  in 
using  a  wheelbarrow.  The  wound  became  infected  and  two  operations  were 
performed.  By  reason  of  the  injury  and  the  operations  and  suffering  it  necessi- 
tated, the  previously  impaired  nervous  state  of  the  employee  was  accelerated 
to  the  point  of  insanity,  the  connection  between  the  personal  injury  and  the 
insanity  being  unbroken. 

Hddt  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

DecUion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  AriitratUm. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Patrick  Whalen  v. 
United  States  Fidelity  and  Guaranty  Company,  this  being  case 
No.  438  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Bo^rd,  chairman,  William  H. 
Sullivan,  215  Tremont  Building,  Boston,  Mass.,  for  insurer,  and 
James  Bodge,  63  Highland  Street,  Scnnerville,  Mass.,  for  em- 
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ployee,  heard  the  parties  and  their  witnesses  in  the  Hearing 
Room  of  the  Industrial  Accident  Board,  Pemberton  Building, 
Boston,  Mass.,  on  Friday,  Oct.  10,  1913,  at  2  p.m. 

The  committee  finds  that  said  employee  received  an  injury'- 
arising  out  of  and  in  the  course  of  his  employment  on  May  7, 
1913.  The  injury  was  sustained  in  the  course  of  his  work  as 
a  laborer  in  using  a  wheelbarrow,  which  caused  his  left  hand  to 
become  in  an  inflamed  and  somewhat  raw  condition,  raising  a 
blister  thereon,  and  the  injury  or  wound  becoming  infected. 
The  infection  and  poisoning  developed  rapidly,  until  three  days 
afterwards,  on  May  10,  1913,  the  hand  had  become  tre- 
mendously swollen,  many  times  its  normal  size.  The  pain 
during  the  two  preceding  days  had  been  of  torturing  acuteness, 
so  that  he  had  been  imable  to  get  any  sleep.  On  this  date, 
May  10,  1913,  he  underwent  an  operation  at  the  Massachusetts 
General  Hospital  for  the  purpose  of  saving  the  hand  which  was 
threatened  with  loss  from  its  extreme  condition  of  blood 
poisoning.  It  had  to  be  operated  on  again  on  May  12,  1913, 
for  the  same  reason.  Prior  to  receiving  this  injury  and  sub- 
sequent experiences  he  had  been  in  a  nervous  state  from  some 
years  in  which  he  had  overworked,  and  had  left  his  previous 
employment  and  commenced  work  with  his  present  employer, 
Walsh  Brothers,  for  the  sake  of  improving  his  nervous  condition 
through  outdoor  work.  His  average  weekly  wages  at  the  time 
of  the  injury  were  $14.40. 

Following  these  two  operations  the  employee  visited  said 
hospital  for  treatment  and  dressing  of  the  hand  daily  for  two 
weeks,  and  after  that  every  other  day  for  two  weeks  more, 
and  was  in  such  acute  suffering  during  this  period  of  four 
weeks  that  he  got  very  little  sleep,  and  the  pain  was  largely  a 
continuation  of  the  agony  during  the  first  few  days.  His 
nervous  system  was  greatly  strained  and  racked,  his  self-control 
and  will  power  reduced,  and  he  went  through  attacks  of  extreme 
depression  and  weeping.  He  complained  that  what  he  had 
gone  through  had  broken  him  all  up  and  that  others  did  not 
know  what  he  was  suffering.  About  two  weeks  after  he  had 
ceased  going  to  the  hospital  he  had  some  delusions  as  to  persons 
being  in  front  of  his  house,  and  as  to  being  followed,  and  about 
the  end  of  this  period  of  two  weeks  following  the  hospital  treat- 
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ment  he  became  somewhat  violent,  attempted  suicide,  and 
appeared  dangerous  to  his  wife  and  family. 

On  June  30,  1913,  he  was  placed  in  the  Psychopathic  Hospital 
of  the  city  of  Boston,  and  on  July  3,  1913,  was  committed  to 
the  Worcester  State  Hospital,  having  been  pronounced  insane 
by  a  court  having  jurisdiction.  On  June  24,  1913,  he  was 
examined  by  a  physician  of  the  insurer  as  to  his  hand,  but  not 
particidarly  as  to  his  mind,  and  then  appeared  to  be  in  a  sane 
condition,  but  his  insanity  as  manifested  later  at  the  Worcester 
Hospital  was  of  a  type  which  varied  at  short  intervals  from  an 
apparently  normal  condition  of  mind  to  that  of  plainly  marked 
insanity. 

He  has  been  paid  by  the  insurer  compensation  at  the  rate 
of  $7.20  by  reason  of  the  injury  to  the  band  and  the  resulting 
incapacity  therefrom  up  to  Sept.  4,  1913,  when  it  was  stopped^ 
the  incapacity  to  the  hand  having  ceased. 

The  question  raised  before  the  committee  was  whether  the 
insanity  was  the  result  of  the  injury  and  subsequent  operations 
and  suffering  applied  to  his  previous  nervous  state.  It  was 
contended  by  the  insurer  that  the  employee  bad  brought  on  the 
insanity  by  worrying  over  the  danger  of  losing  his  hand,  and 
from  the  loss  of  wages,  and  the  future  outlook  for  himself  and 
family,  and  that  the  unfortunate  result  was  therefore  due  to 
his  own  intervening  and  unreasonable  conduct,  and  was  not  a 
direct  result  of  the  injury,  the  operations  and  his  suffering. 

In  the  opinion  of  the  committee,  the  injury  and  the  opera- 
tions and  suffering  it  necessitated  were  a  direct  material  cause 
of  the  insanity,  working  upon  his  previously  impaired  nervous 
state,  and  the  conunittee  so  finds.  The  opinion  of  Dr.  E..  V. 
Scribner,  the  superintendent  of  the  Worcester  State  Hospital, 
was  that  the  injury  to,  followed  by  infection  of,  the  left  hand 
so  aggravated  an  underlying  nervous  state  as  to  make  hospital 
care  for  his  mental  condition  imperative,  and  that  the  injury 
with  its  results  was  an  important  factor  in  the  man's  mental 
breakdown. 

The  nervous  condition  of  the  man  before  the  injury  was  not 
such  as  to  interfere  with  his  last  employment,  and  he  then 
appeared  to  be  in  the  gradual  course  of  regaining  his  normal 
strength. 
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The  committee  finds  that  he  has  been  wholly  incapacitated 
for  work  by  reason  of  the  insanity  which  resulted  from  the 
in]ur>^  and  that  there  is  due  him  a  weekly  compensation  from 
Sept.  4,  1913,  when  it  was  stopped,  the  same  to  continue  until 
the  termination  of  said  incapacity,  but  not  beyond  a  period  of 
five  hundred  weeks  from  the  date  of  the  injurj^  nor  to  exceed 
in  amount  an  aggregate  payment  of  $3,000. 

David  T.  Dickinson. 
James  £.  Bodge. 

In  the  above  entitled  cause  I  agree  with  the  finding  of  the 
majority  of  the  arbitration  committee  in  all  respects  except  that 
I  find  that  the  insanity  was  caused  both  by  the  pain  and 
suffering  and  also  by  worrying  over  his  condition;  I  find  that 
the  accident  was  the  proximate  cause  of  his  insanity,  and  I 
agree  with  the  majority  of  the  committee  that  he  is  entitled 
to  a  weekly  compensation  of  $7.20  imtil  the  termination  of  said 
incapacity,  but  not  beyond  a  period  of  five  hundred  weeks  from 
the  date  of  the  injur>%  nor  to  exceed  in  amount  an  aggregate 
payment  of  $3,000. 

William  H.  Sullivan. 

Findings   and    Decision   of   the    Industrial   Accident   Board   on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  Thursday,  Dec.  18,  1913,  at  10  a.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbitra- 
tion. 

The  evidence  introduced  was  substantially  the  same  as  that 
reported  by  the  committee  of  arbitration,  the  following  new 
evidence  being  introduced:  — 

Dr.  Stephen  K.  Patten,  who  examined  the  employee  for  the 
insurer,  stated  that  in  his  opinion  he  w^as  worrying  over  family 
troubles,  and  that  if  he  could  return  home  to  an  ideal  position 
where  he  could  have  all  the  money  necessary,  his  condition 
would  improve.  As  evidence  of  a  nervous  disorder,  there  is  in 
this  employee's   case  the  prolonged   and   unreasonable  worry 
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over  his  condition,  which  worr^',  in  the  opinion  of  the  doctor, 
would  not  have  taken  place  in  a  reasonable-minded  man. 

Dr.  E.  V.  Scribner,  superintendent  of  the  Worcester  State 
Hospital,  wrote  to  the  insurer  under  date  of  Sept.  16,  1913, 
stating:  — 

As  we  sum  up  the  patient's  condition,  we  cannot  say  that  the  injury 
wajs  the  sole  cause  of  his  mental  breakdown.  It  rather  appears  that  the 
injuiy,  with  later  infection,  etc.,  brought  to  a  crisis  an  underlying  nervous 
state,  and  so  aggravated  his  condition  as  to  make  hospital  care  imperative. 

Later,  under  date  of  Dec.  8,  1913,  Dr.  Scribner  submitted 
opinions  in  reply  to  questions  asked  by  the  insurer  as  follows:  — 

1.  Did  his  insanity  begin  after  the  injury'  or  prior  thereto? 
It  appears  from  our  records  that  a  nervous  state  existed  prior 
to  the  injury. 

2.  Was  he  insane  when  he  sustained  the  injur>'?  Our 
evidence  is  not  sufficient  to  justify  any  conclusion  on  this  point. 

3.  Was  insanity  coming  on  for  some  time,  and  was  it  ac- 
celerated by  the  injury?  From  the  evidence  it  would  appear 
that  insanity  was  coming  on  for  some  time  and  was  accelerated 
by  the  injur}-. 

4.  Did  the  infection  affect  his  ability  to  resist  the  invasion  of 
insanity?    Yes,  it  lowered  his  resistance  against  insanity. 

5.  Would  worry  or  actual  physical  disturbance  play  the  most 
important  part  in  causing  the  insanity?    Cannot  be  determined. 

6.  Would  he  have  become  insane  even  without  the  injiu^'-? 
Cannot  state. 

7.  Would  reasonable  worry  cause  him  to  become  insane? 
Reasonable  worry  would  not  cause  insanity  in  a  normal  person. 

8.  Would  melancholy  or  physical  suffering  cause  him  to 
become  insane?    Cannot  state. 

9.  Was  insanity  acquired  or  aggravated  on  account  of  the 
injurs'?  It  cannot  be  said  that  insanity  occurred  as  a  direct 
result  of  the  injury,  but  it  aggravated  a  pre-existing  nervous 
state,  and  contributed  to  his  insanity. 

10.  If  acquired  or  aggravated  by  the  injury,  was  it  the  direct 
result,  or  consequent  upon  the  worrj'  that  resulted  therefrom? 
Cannot  state. 

11.  What  relation  does  the  worry  occurring  five  weeks  sub- 
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sequent  to  hospital  treatment  bear  to  the  insanity,  as  compared 
to  the  pain  of  the  first  two  weeks  after  the  injury?  The 
morbid  worrj''  five  weeks  subsequent  to  hospital  treatment  can 
be  regarded  more  as  evidence  of  insanity  than  as  a  cause  of  in- 
sanity, while  the  pain  of  the  first  two  weeks  aggravated  a 
previous  nervous  state. 

12.  Was  he  a  reasonable-minded  man  at  the  time  of  injur\', 
and  was  the  injury  and  its  direct  results  such  as  would  cause  a 
reasonable-minded  man  to  worry  five  weeks  subsequent  to 
hospital  treatment?  From  the  evidence  it  appears  that  he  was 
not  normal  at  the  time  of  the  injury.  A  normal  person  would 
not  have  come  to  show  prolonged  mental  symptoms  as  a  result 
of  the  injury. 

Bridget  A.  Whalen,  wife  of  the  employee,  testified  as  to  the 
facts  in  relation  to  the  accident,  to  the  suffering  undergone  by 
the  employee,  and  to  his  inability  to  sleep  and  consequent 
nervous  upset.  Her  husband  had  never  taken  any  drug  and 
had  not  indulged  in  liquors  for  at  least  a  year  prior  to  his 
injurA%  He  earned  $14.40  weekly,  and  his  earnings  were 
sufficient  to  maintain  the  family.  He  had  given  up  his  previous 
employment  about  ten  weeks  prior  to  the  accident,  needing  a 
rest  and  desiring  to  make  a  change  in  the  natiu'e  of  his  work, 
the  money  she  had  saved  keeping  the  family  during  the  period 
of  his  unemployment.  He  had  been  working  about  two  weeks 
when  the  injury  occurred.  There  had  been  no  occasion  for 
mental  worry  on  his  part  because  of  the  financial  condition  of 
the  family,  nor  for  any  other  reason  to  the  knowledge  of  the 
witness. 

The  Board  finds  that  the  personal  injury-  received  by  the 
employee,  Patrick  Whalen,  on  May  7,  1913,  arose  out  of  and 
in  the  course  of  his  employment,  and  that  said  personal  injury 
and  the  operations  and  suffering  it  necessitated  were  a  direct 
material  cause  of  the  insanity  from  which  he  now  suffers, 
accelerating  his  previously  impaired  nervous  state  to  the  point 
of  insanity,  and  causing  his  present  total  incapacity  for  work, 
the  connection  between  said  personal  injury  and  said  insanity 
being  unbroken.  (Golder  v.  Caledonian  Railway  Co.,  40  Sc. 
L.  R.  89;  Mullen  or  Malone  u.  Cayzer,  Irvine  &  Co.,  1  B.  W. 
C.   C.  27;  Willoughby  v.  Great  Western  Railway  Co.,  6  W. 
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C.  C.  28;  Lloyd  v.  Sugg  &  Company,  2  W.  C.  C.  5;  Ystraxlowen 
Colliery  Co.  r.  Griffiths,  2  B.  W.  C.  C.  357.) 

The  Board  finds  that  the  employee,  the  said  Patrick  ^Vhalen, 
has  been  wholly  incapacitated  for  work  by  reason  of  the  in- 
sanity which  resulted  from  the  injury,  and  that  there  is  due  him 
from  the  United  States  Fidelity  and  Guaranty  Company  a 
weekly  payment  of  $7.20  from  Sept.  4,  1913,  at  which  time 
compensation  was  suspended,  until  the  termination  of  said 
incapacity,  but  not  beyond  a  period  of  five  hundred  weeks 
from  the  date  of  the  injury,  nor  to  exceed  in  amount  an 
aggregate  payment  of  $3,000. 

James  B.  Cabroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweenet. 

Joseph  A.  Parks. 


Case  No.  448, 

Frank  Stachuse,  Employee, 

Sylvester  Tower  Compani',  Employer, 

Fidelity  and  Casualty  Company  op  New  York,  Insurer. 

Traumatic  Cataract  to  Right  Eye  sympathetically' 
AFFECTS  Left  Eye,  causing  Incapacity  for  Work. 
Additional  Compensation  due.  Committee  finds 
THAT  Compensation  terminates  at  a  Fixed  Date. 
Board  awards  Compensation  for  an  Indeterminate 
Period. 

The  employee  received  a  personal  injury  by  reason  of  a  blow  in  the  right  eye  from 
a  belt  which  carried  power  to  a  boring  machine  on  which  he  was  employed.  A 
traumatic  cataract  developed  which  sympathetically  affected  the  left  eye  and 
caused  incapacity  for  work. 

Hddt  that  he  was  entitled  to  compensation  to  a  certain  fixed  date. 

Review  before  the  Industrial  Accident  Board. 

Decinon, — The  Industrial  Accident  Board,  revising  the  findings  of  the  committee  of 
arbitration,  finds  that  the  employee  is  entitled  to  compensation  for  an  indeter- 
minate period. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Frank  Stachuse  i?. 
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Fidelity  and  Casualty  Company  of  New  York,  this  being  case 
No.  448  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son, chairman,  William  S.  McCallum  for  the  employee,  and 
John  G.  Brackett,  Esq.,  for  the  insurer,  being  duly  sworn,  heard 
the  parties  and  their  witnesses  at  City  Hall,  Cambridge, 
Wednesday,  Oct.  22, 1913,  at  10  a.m.,  and  reports  as  follows:  — 

The  committee  finds  that  the  employee  on  March  25,  1913, 
received  an  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment. A  belt  which  carried  power  to  a  boring  machine  on 
which  he  was  working  broke,  and  one  of  its  ends  struck  him 
violently  in,  the  right  eye.  He  was  obliged  to  stop  work  for 
several  days  and  went  to  the  Massachusetts  Charitable  Eye 
and  Ear  Infirmary  for  treatment.  He  returned  to  his  former 
work  six  days  later,  viz.,  March  31.  He  continued  going  to  the 
infirmary  for  treatment  until  the  middle  of  May. 

A  traumatic  cataract  was  developing  during  this  time  as  a 
result  of  the  injmy,  and  on  August  7  the  employee  underwent 
an  operation  therefor  at  the  infirmary.  He  stopped  work  on 
Saturday,  August  2,  apparently  as  usual,  not  then  knowing  he 
was  to  have  an  operation,  but  the  right  eye  was  then  so  bad 
that  on  the  following  Monday,  August  4,  he  visited  the  in- 
firmar>%  found  the  operation  was  necessary,  underwent  it  on 
August  7,  and  has  not  returned  to  work  since  he  left  on  August  2. 

He  claims  that  he  is  unable  to  work  at  his  former  machine 
safely,  by  reason  of  his  left  eye  having  become  affected;  that 
he  could  see  and  work  with  his  left  eye  all  right  until  July, 
when  its  vision  became  somewhat  impaired  by  what  appeared 
to  him  a  smoky  area  and  particles,  about  a  foot  in  front  of  said 
left  eye. 

Dr.  Morgan,  an  oculist  of  Boston,  was  appointed  by  the 
Board  to  make  an  examination  of  this  employee  and  report 
thereon  to  the  committee,  and  his  report  was  before  the  com- 
mittee in  coming  to  its  decision.  This  report  shows  thM  the 
injured  right  eye  can  simply  tell  light  imperfectly,  a  condition 
practically  of  total  blindness,  —  in  other  words,  below  one- 
tenth  of  normal  vision  with  glasses;  that  it  probably  will  never 
see  any  better;  that  the  vision  of  his  left  eye  is  ^A+J 
that  he  can  read  fine  print  with  the  aid  of  a  glass  with  this 
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left  eye;  that  in  the  opinion  of  this  physician  he  could  have 
worked  since  he  was  discharged  from  the  hospital.  That  the 
sight  of  this  left  eye  may  be  unfavorably  influenced  by  the 
injured  right  eye;  that  this  unfavorable  influence  is  probably 
a  sympathetic  irritation,  not  a  sympathetic  inflammation;  that 
a  sympathetic  inflanunation  wotdd  be  a  serious  trouble;  a 
sympathetic  irritation  is  of  slight  importance  and  only  a 
functional  matter;  that  the  smoking  of  cigarettes  by  the  em- 
ployee during  his  absence  from  work,  which  was  apt  to  be 
more  than  in  times  when  he  was  working,  might  have  caused 
the  imperfect  vision  of  this  left  eye. 

The  committee  finds  that  the  vision  of  the  left  eye  was 
sympathetically  affected  by  the  injury  to  the  right  eye,  so  that 
its  vision  was  thereby  reduced  to  y^g^  +i  and  that  he  was 
justified  in  not  undertaking  to  work  with  this  left  eye  since  the 
operation,  by  reason  of  the  impairment  of  the  vision  of  this 
left  eye.  The  report  of  Dr.  Morgan  was  made  to  the  com- 
mittee on  Nov.  11,  1913,  the  date  upon  his  said  report  of 
Oct.  25,  1913,  being  the  date  when  the  request  was  made  upon 
Dr.  Morgan  for  his  examination  and  report. 

The  coDMnittee  finds,  upon  the  weight  of  the  evidence,  that 
the  employee  should  be  able  with  safety  to  retiu^  to  his  work 
by  Nov.  22,  1913,  on  which  date  incapacity  for  work  by  reason 
of  the  injury  will  cease,  except  as  hereinafter  stated. 

The  average  weekly  wages  of  the  employee,  based  upon  his 
actual  earnings  during  the  year  from  March  25,  1912,  to  March 
25,  1913,  being  the  year  previous  to  the  accident,  were  $11.36. 
During  this  period  he  earned  $556.15,  and  worked  forty-nine 
weeks.  He  is  entitled  to  compensation  for  the  period  here- 
inafter stated  at  the  rate  of  $5.68  per  week,  viz.,  from  Aug.  2 
to  Nov.  22,  1913,  —  sixteen  weeks.  The  findings  as  to  in- 
capacity, compensation  and  the  termination  thereof  are  made 
subject  to  review  and  change  by  the  Industrial  Accident  Board, 
if  the  condition  of  the  employee  warrants  such  action,  in 
accordance  with  section  12,  Part  III.,  of  the  act  and  its  amend- 
ments. 

This  compensation  is  computed  in  accordance  with  the  act 
for  the  time  lost  from  the  fifteenth  day  after  the  injury.  The 
fifteenth  day  after  the  injury  was  April  8,  and  no  time  was 
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lost  after  this  date  until  the  following  Aug.  2,  1913,  the  em- 
ployee having  worked  steadily  from  said  April  8  to  and  in- 
cluding said  August  2,  when  the  operation  became  necessary. 

In  addition,  the  employee  is  entitled  to  fifty  weeks'  com- 
pensation at  the  rate  of  $5.68  per  week  for  the  reduction  of 
the  vision  of  the  right  eye  to  below  one-tenth  of  normal  by 
reason  of  the  injury,  said  additional  compensation  to  date  from 
Aug.  2,  1913. 

David  T.  Dickinson. 

John  G,  Brackett. 

Wm.  Shaw  McCallum  dissents. 


Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  on  Thursday,  Dec.  4,  1913,  at 
3  P.M.,  in  the  Hearing  Room,  Pemberton  Btiilding,  Boston,  Mass., 
and  on  Thursday,  Jan.  29,  1914,  at  11.30  a.m.,  in  the  Hearing 
Room,  New  Albion  Building,  Boston,  Mass.,  and,  revising 
the  findings  of  the  committee  of  arbitration,  finds  and  decides 
as  follows:  — 

The  hearing  on  review  on  Dec.  4,  1913,  was  postponed  by 
agreement  of  counsel,  upon  the  understanding  that  the  insurer 
would  furnish  suitable  glasses  to  the  employee,  the  said  em- 
ployee agreeing  to  attempt  to  perform  any  work  which  his 
employer  would  provide  as  soon  thereafter  as  possible. 

The  evidence  before  the  Board  on  Jan.  29,  1914,  showed  that 
the  employee  was  unable  to  perform  any  work  by  reason  of  the 
incapacity  due  to  the  personal  injury  received  on  March  25, 
1913,  from  Aug.  2,  1913,  the  date  upon  which  the  employee 
was  first  incapacitated,  until  Dec.  22,  1913,  at  which  time  he 
obtained  and  is  now  performing  work  at  which  he  is  able  to 
earn  an  average  weekly  wage  of  $10.  He  will  be  partially  in- 
capacitated for  work  on  account  of  said  personal  injury  for  an 
indefinite  period. 

The  Board  therefore  finds,  upon  all  the  evidence,  that  the 
employee  was  totally  incapacitated  for  work  by  reason  of  said 
personal  injury  until  Dec.  22,  1913,  and  that  he  was  partially 
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incapacitated  for  work  from  Dec.  22,  1913,  to  Jan.  29,  1914, 
inclusive,  said  partial  incapacity  continuing;  that  there  is  due 
the  employee  a  weekly  compensation,  on  account  of  total  in- 
capacity for  work,  for  a  period  of  twenty  and  two-sevenths 
weeks,  at  $5.68  weekly,  this  being  one-half  his  average  weekly 
wages,  the  amount  due  for  total  incapacity  being  $115.22;  that 
there  is  due  the  said  employee  a  weekly  payment  of  68  cents 
on  account  of  partial  incapacity  for  work,  this  being  one-half 
the  difference  between  the  average  weekly  wages  before  the 
injury  and  the  average  weekly  wages  now  earned  by  him,  the 
sum  of  $3.79  being  due  on  account  of  said  partial  incapacity, 
making  a  total  sum  due  in  all  of  $119.01.  Further  payments 
on  account  of  partial  incapacity  for  work  are  due  in  accordance 
with  section  10,  Part  II.  of  the  act.  Additional  compensation 
for  a  period  of  fifty  weeks,  at  the  rate  of  $5.68  per  week,  is 
also  due  for  the  reduction  of  vision  in  the  right  eye  to  below 
one-tenth  of  normal,  said  additional  compensation  to  date 
from  Aug.  2,  1913. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 


Case  No.  449. 

Guiseppe  Diminico,  Employee. 

CouGHLAN  &  Shiels  Company,  Employer. 

Fidelht  and  Casualty  Company  of  New  York,  Insurer. 

Failure  of  Employee  to  submit  to  an  Impartial  Exami- 
NATION  BY  Request  of  Board  causes  Committee  to 

FIND    THAT    COMPENSATION    CEASED    THE    DaY    FOLLOWING 

THE  Delivery  of  Letter. 

The  e\adence  showed  that  the  employee  had  been  requested  by  the  Board  to  report 
at  the  oflSce  of  an  impartial  physician  for  examination,  as  provided  by  Part 
III.,  section  8,  of  the  act,  and  that  he  had  failed  to  comply  with  the  request. 
Other  evidence  indicated  that  his  incapacity  for  work  had  ceased.  The  em- 
ployee filed  a  request  for  a  hearing  about  four  months  after  he  had  been  noti- 
fied to  report  for  an  impartial  examination. 

Held,  that  the  employee  was  not  entitled  to  comi>en8ation. 


DmiNICO  V.   FroELTTY  AND  CASUALTY  CO.   OF  NEW  YORK.  329 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Guiseppe  Diminico 
V.  Fidelity  and  Casualty  Company  of  New  York,  this  being  case 
No.  449  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Felice 
A.  Reppucci  of  Boston,  representing  the  employee,  and  L. 
Raymond  Chapman,  Esq.,  of  Boston,  representing  the  insurer, 
heard  the  parties  and  their  witnesses  at  the  Hearing  Room, 
Pemberton  Building,  Boston,  Mass.,  Saturday,  Oct.  25,  1913, 
at  10  A.M. 

The  question  at  issue  was  whether  or  not  the  injured  man  was 
able  to  work  on  June  10,  1913,  as  claimed  by  the  insurer. 

Guiseppe  Diminico  testified  that  he  was  injured  on  March  11, 
1913,  while  in  the  employ  of  Coughlan  &  Shiels  Company  of 
Boston.  He  and  another  workman  were  carrying  a  piece  of 
pipe,  and  the  pipe  being  heavy  it  was  pushed  too  hard  by  the 
other  man,  and  he  fell  back  on  a  pile  of  lumber  behind  him, 
injuring  his  right  shoulder,  as  the  result  of  which  he  claimed  he 
was  not  able  to  work  until  Aug.  22,  1913.  He  had  been  paid 
compensation  up  to  June  10,  at  which  time  the  insurer  con- 
tended he  was  able  to  work.  He  had  been  treated  by  Dr. 
Brine  seven  times,  and  had  been  examined  by  Dr.  R.  C.  Gwin, 
for  the  insurer,  on  April  30.  When  compensation  ceased  he 
began  looking  around  for  a  light  job,  but  could  not  find  any- 
thing he  could  do.  He  claimed  that  he  had  not  received  the 
letter  of  June  21,  which  was  sent  him  by  the  Industrial  Acci- 
dent Board,  requesting  him  to  report  for  an  impartial  exam- 
ination.   He  is  now  working,  earning  $12  a  week. 

R.  C.  Gwin,  M.D.,  testified  that  he  had  examined  the  em- 
ployee at  the  request  of  the  insurer  on  April  30  at  his  home, 
365  North  Street,  Boston.  The  injured  man  had  complained 
of  slight  pain  in  the  middle  of  his  right  upper  arm,  but  there 
were  no  objective  symptoms  upon  examination.  In  testing  out 
the  strength  of  the  muscles  he  found  an  apparent  slight  weak- 
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ness  of  the  muscle  of  the  shoulder.  He  attributed  this  lack  of 
strength  in  the  first  place  to  the  injury,  and  in  the  next  place 
to  the  rest  the  arm  had  been  getting,  as  he  had  not  exercised  it 
enough.  He  considered  that  the  injury  was  slight,  but  that 
Diminico  was  not  able  to  do  his  full  work  at  the  time  he  saw 
him,  but  should  have  been  able  in  two  or  three  weeks  from  that 
time,  or  not  longer  than  a  month  at  the  outside. 

John  M.  Morrison,  Esq.,  appearing  for  the  insurer,  referring 
to  the  letter  of  June  21  sent  by  the  Board  in  accordance  with 
section  8,  Part  HI.,  of  the  act,  stated  that  the  insurer  was  ready 
to  abide  by  the  report  of  the  impartial  physician  had  an  exam- 
ination been  made. 

The  committee  finds  that  the  letter  of  June  21,  1913,  re- 
questing the  employee  to  submit  to  an  impartial  examination, 
was  duly  mailed,  and  not  having  been  returned  to  the  office 
was  probably  delivered  at  the  residence  of  the  employee.  Giv- 
ing the  said  employee  the  benefit  of  the  possibility  that  the 
impartial  physician  might  have  found  incapacity  for  work  to 
have  existed  up  to  the  day  following  the  delivery  of  the  letter, 
the  committee  finds  that  the  total  incapacity  for  work  of 
Guiseppe  Diminico  ceased  on  June  23,  1913,  and  awards  him 
further  compensation  from  June  10,  1913,  to  June  23,  1913, 
inclusive,  a  period  of  two  weeks,  at  the  rate  of  $7.78  per  week; 
that  is,  $15.56. 

Joseph  A.  Parks. 

Felice  A.  Reppucci. 

L.  Raymond  Chapman. 


Case  No.  455. 

Enrico  Clementi,  Employee, 

A.  &  A.  Rubber  Company,  Inc.,  Employer. 

Travelers  Insurance  Company,  Insurer. 

Employee  entitled  to  Compensation  on  Account  of  Total 

Incapacity  for  Work. 

The  weight  of  the  evidence,  medical  and  otherwiBe,  showed  that  the  employee  was 
totally  incapacitated  for  work  by  the  results  of  the  injury;  that  his  incapacity 
was  due  to  the  amputation  of  his  arm;  and  that  another  surgical  operation 
was  indicated  to  relieve  a  condition  of  sensitiveness  following  said  operation. 

Held,  that  the  employee  was  totally  incapacitated  for  work. 


CLEMENTI  V.  TRAVELEBS  INSURilNCE  COMPANY.  331 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Enrico  Clementi  v. 
Travelers  Insurance  Company,  this  being  case  No.  455  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son, chairman,  John  A.  McCraig  for  the  employee,  and  William  C. 
Prout  for  the  insurer,  being  duly  sworn,  heard  the  parties  knd 
their  witnesses  at  the  Board  Room  of  the  Industrial  Accident 
Board,  Tuesday,  Oct.  7,  1913,  at  2  p.m. 

The  committee  of  arbitration  having  met,  it  was  agreed  by 
the  insurer  that  the  injury  received  by  the  employee  arose  out 
of  and  in  the  coiu'se  of  his  employment,  and  that  it  had  necessi- 
tated the  amputation  of  his  left  forearm.  The  insurer,  however, 
contended  that  the  total  disability  which  the  employee  daisied 
still  to  be  suffering  from  did  not  actually  exist,  and  that  said 
employee  was  able  at  least  to  do  some  considerable  work; 
that  the  only  question,  therefore,  was  that  of  compensation  for 
the  partial  incapacity.  The  payment  of  compensation  to  the 
employee  was  stopped  on  June  24,  1913. 

The  committee  finds  on  the  weight  of  the  evidence,  medical 
and  otherwise,  that  the  employee  still  is  totally  incapacitated 
by  the  results  of  the  injury;  that  his  present  incapacity  is  due 
to  the  amputation,  which  was  slow  in  healing,  and  a  retraction 
and  adhesion  of  the  flaps;  that  the  employee  is  in  a  state  of 
almost  constant  pain  and  suffering  therefrom;  that  the  condi- 
tion has  seriously  reduced  and  undermined  his  nervous  and 
mental  energy  almost  to  a  point  of  hysteria;  and  that  another 
surgical  operation  is  indicated  to  relieve  the  sensitive  place  and 
to  shorten  the  bones  before  the  man  will  be  able  to  go  back  to 
work. 

The  committee  finds  that  he  is  entitled  to  a  weekly  compen- 
sation of  $5.50  for  total  incapacity  from  June  24,  when  the 
insurer  stopped  compensation,  to  the  present  time,  and  during 
the  continuance  of  said  total  incapacity. 

David  T.  Dickinson. 
John  A.  McCraig. 
William  C.  Prout. 
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Case  No.  467. 

Frank  L.  Fewore,  Employee. 
Thomson-Crooker  Shoe  Company,  Employer. 
Employers'   Liability  Assurance   Corporation,   Ltd.,   In-- 
surer, 

Ebcployee  who  was  incapacitated  for  Work  by  Reason 
OF  Infection  following  Compulsory  Vaccination  en- 
titled  to  Compensation. 

The  employee  was  vaccinated,  as  the  result  of  a  requirement  of  the  Board  of  Health, 
in  the  factory  of  his  employer.  Infection,  followed  by  ulcer,  resulted  from  the 
vaccination,  anid  the  employee  was  incapacitated  for  work  for  a  period  of  nine 

wOOKS. 

Hdd^  that  he  was  entitled  to  comi)ensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  (Mr.  Dickinson  dissenting)  afiirms  and 

adopts  the  finHitup  of  the  committee  of  arbitration. 
Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Frank  L.  Fewore  t. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
ease  No.  457  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  Carl  V. 
Hathaway,  Esq.,  294  Washington  Street,  Boston,  representing 
the  employee,  and  W.  Lloyd  Allen,  Esq.,  of  60  State  Street, 
Boston,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
Board,  New  Albion  Building,  Monday,  Jan.  5,  1914,  at  2  p.m. 

The  agreed  facts  in  this  case  are  as  follows:  — 

Fewore  was  employed  by  the  Thomson-Crooker  Shoe  Com- 
pany of  Lynn,  Mass.,  at  an  average  weekly  wage  of  $20. 

On  the  twenty-eighth  day  of  January,  1913,  it  came  to  the 
knowledge  of  the  local  board  of  health  of  the  city  of  Lynn  that 
an  employee  of  the  Thomson-Crooker  Shoe  Company  named 
Comtois,  or  Richards,  was  taken  ill  with  smallpox.  In  Decem- 
ber of  1912,  a  month  previous  to  this  time,  an  employee  of  the 
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General  Electric  Works  had  been  taken  ill  with  the  same 
disease,  and  it  developed  that  Comtois,  or  Richards,  had  visited 
him,  and  from  him  had  probably  contracted  the  disease. 

The  board  of  health  became  alarmed,  and  on  Jan.  28,  1913, 
Chairman  Ward  and  Dr.  Lane,  together  with  certain  sanitary 
experts,  visited  the  Thomson-Crooker  Shoe  Company's  plant, 
and  told  Mr.  Charles  Sullivan,  superintendent  and  a  member 
of  the  firm,  that  inasmuch  as  Comtois,  or  Richards,  had  been 
working  for  this  company  while  in  this  condition,  there  was 
danger  of  the  infection  spreading  among  his  fellow  workmen, 
and  in  consequence  all  the  employees  engaged  in  or  about  the 
factory  with  Comtois  must  be  vaccinated. 

Mr.  Sullivan  at  first  demurred,  saying  that  it  would  put  his 
company  and  its  employees  to  a  great  deal  of  inconvenience, 
but  was  given  this  ultimatum  by  the  Lynn  board  of  health,  — 
that  unless  they  were  allowed  to  enter  and  vaccinate  all  those 
who  might  have  come  in  contact  with  Comtois,  or  Richards, 
and  were  thus  liable,  to  infection,  the  factory  would  be  quaran- 
tined. 

Chairman  Ward  and  Dr.  Lane  went  upstairs,  and  in  a 
general  way  told  the  employees  that  they  must  either  submit 
to  vaccination  or  be  quarantined.  All  told,  there  were  about 
550  men  and  women  employed  in  the  plant,  all  of  whom  were 
vaccinated  then  or  later*  It  was  optional  with  the  employees 
to  either  be  vaccinated  in  the  factory  by  the  health  officials, 
or  by  their  own  family  physician,  the  only  requirement  being 
that  when  vaccinated  by  their  own  physician  they  furnish  a 
certificate  of  vaccination  the  next  day.  The  vaccination  of  the 
employees  lasted  two  days,  and  accommodations  for  administer- 
ing the  vaccine  were  admittedly  poor. 

Fewore,  as  a  result  of  the  above-stated  circumstances,  con- 
sented to  be  vaccinated,  and  after  January  28  continued  to 
work  until  Feb.  14,  1913,  on  which  day  he  was  obliged  to  re- 
main out  on  account  of  illness  which  followed  as  a  result  of 
the  vaccination.  He  had  a  high  fever  and  was  very  ill.  He 
first  thought  this  was  due  to  a  cold,  but  Dr.  Charles  McDonald 
of  Lynn,  who  treated  him,  found  that  pus  had  begun  to  run 
from  the  sore  in  his  left  arm,  due  to  infection  from  the  vaccina- 
tion. 
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Fewore  was  visited  four  or  five  times  by  the  doctor,  and  was 
able  to  return  to  work  after  about  ten  days.  On  the  8th  of 
March  he  noticed  that  a  lump  had  begun  to  form  between  his 
left  breast  and  the  pit  of  his  left  arm,  and  he  was  again  ill 
and  unable  to  perform  any  labor  from  that  time  until  April  22. 
April  23  he  retiuned  to  work  and  has  been  able  to  continue 
since.  Fewore  returned  to  work  April  23  because  the  factory 
had  moved  its  business  to  Roxbury,  and  he  feared  if  he  did 
not  begin  work  at  this  time  he  might  not  be  able  to  get  it  later 
on;  so  that  he  went  to  work  while  still  indisposed^ 

It  was  agreed  that  total  disability  existed  for  a  period  of 
exactly  seven  weeks,  not  including  the  first  fourteen  days  after 
the  injury. 

The  point  to  be  decided  by  the  arbitrators  was  whether  or 
not,  under  the  circumstances  stated,  the  nine  weeks'  disability 
from  which  Fewore  suffered,  including  the  medical  waiting 
period,  was  due  to  an  injury  which  arose  out  of  and  in  the 
course  of  his  employment.  The  injured  man  claimed  that  it 
was.  The  insurer  claimed  that  inasmuch  as  the  employer  had 
no  part  in  ordering  the  vaccination,  and  was  on  an  equal  basis 
with  the  employees  who  were  vaccinated,  under  the  order  of 
the  board  of  health,  this  relieved  the  insurer  from  any  re- 
sponsibility for  any  disability  resulting  from  the  vaccination. 

The  arbitrators  find,  as  a  matter  of  fact,  that  the  order  for 
vaccination  did  come  from  the  board  of  health,  but  that  this 
order  was  due  to  the  fact  that  Comtois,  or  Richards,  who  was 
a  fellow  employee,  had  been  stricken  with  smallpox,  a  disease 
dangerous  to  public  health,  while  in  the  employ  of  the 
Thomson-Crooker  Shoe  Company,  and  that  out  of  this  fact 
arose  the  necessity  for  Fewore's  vaccination,  as  well  as  that  of 
every  employee  at  the  plant,  including  the  superintendent  and 
members  of  the  firm. 

The  vaccination,  as  a  result  of  which  Fewore  was  later  in- 
capacitated, was  directly  due  to  the  fact  that  he  was  a  fellow 
workman  of  Comtois,  or  Richards,  who  was  stricken  with 
smallpox  while  in  the  employ  of  the  Thomson-Crooker  Shoe 
Company,  and  Fewore's  injury  was  not  merely  a  consequence 
of  exposure  to  the  disease  which  persons  in  the  locality  generally 
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were  liable  to  contract,  but  grew  out  of  his  employment  and 
personal  contact  with  Comtois,  or  Richards,  a  fellow  workman. 

In  McNicbols  v.  Employers'  Liability  Assurance  Corp.,  Ltd., 
Chief  Justice  Rugg  said  that  "an  injury  arises  out  of  employ- 
ment when  there  is  apparent  to  the  rational  mind,  upon  con- 
sideration of  all  the  circumstances,  a  causal  connection  between 
the  conditions  under  which  the  work  is  required  to  be  per- 
formed and  the  resulting  injur>\  .  .  .  The  causative  danger 
must  be  peculiar  to  the  work  and  not  common  to  the  neighbor- 
hood. ...  It  need  not  to  have  been  foreseen  or  expected,  but 
after  the  event  it  must  appear  to  have  had  its  origin  in  the 
risk  connected  with  the  employment,  and  to  have  flowed  from 
that  source  as  a  rational  consequence.'' 

The  arbitrators  find  -that  as  a  result  of  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment,  Frank  L. 
Fewore  was  incapacitated  for  labor  for  a  period  of  nine  weeks, 
and  is  in  consequence  entitled,  under  section  5,  Part  II.,  of 
the  act,  to  reasonable  hospital  and  medical  services  during  the 
first  two  weeks  after  the  injur}-,  and  to  compensation  at  the 
maximum  rate  of  $10  weekly,  his  average  weekly  wage  being 
in  excess  of  $20  a  week,  for  seven  weeks,  or  a  total  of  $70. 

Edw.  F.  McSweeney. 
Carl  V.  Hathaway. 

Dissenting  Opinion. 

Facts.  —  A,  an  employee  of  the  General  Electric  Company  in 
L>Tin,  contracted  smallpox.  B,  who  worked  in  the  employer's 
shop,  caught  this  disease  from  associating  with  A  out  of  work- 
ing hours.  The  board  of  health  of  Lynn,  fearful  of  an  epidemic 
of  smallpox,  vaccinated  the  employees  of  the  General  Electric 
Company,  the  Sorosis  Shoe  Factor\',  the  employees  .of  the  em- 
ployer, and  the  members  of  B's  family.  In  short,  an  attempt 
was  made  to  vaccinate  all  persons  known  to  have  associated 
with  B  or  A  who  might  be  likely  to  come  down  with  the 
disease.  The  employee,  Fewore,  associated  with  B  in  his  work 
in  the  shop  of  the  employer.  The  board  of  health  ordered  the 
vaccination  of  the  employees  of  the  employer.    The  employer 
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neither  requested  this  nor  did  he  willingly  submit  to  it.  As  a 
result  of  this  vaccination  the  employee  suffered  his  injury  and 
now  claims  compensation. 

Law.  —  This  injiuy  did  not  "arise  out  of  the  employee's 
employment.  (McNichols  Case,  215  Mass.  497;  Milliken  v, 
Towle,  decided  Jan.  8, 1914.) 

Mr.  Justice  Loring  in  the  Milliken  case,  in  construing  "  arising 
out  of,"  said:  — 

It  was  held  in  the  McNichols  case,  215  Mass.  497,  tha)i  the  provision 
limiting  the  personal  injuries  for  which  compensation  is  to  be  made  to 
those  "arising  out  of"  the  employee's  employment  means  that  the  nature 
and  conditions  of  the  employment  must  be  such  that  the  personal  injun- 
which  in  fact  happened  was  likely  to  happen  to  an  employee  in  that  em- 
ployment. In  that  case  it  was  said  that  there  must  be  a  ''causal  connec- 
tion" between  the  employment  and  the  injury. 

Obviously  here  the  "nature  and  condition  of  the  employ- 
ment" were  not  such  "that  the  personal  injury''  which  in  fact 
happened  was  likely  to  happen  to  an  employee  in  that  em- 
ployment." 

W.  Lloyd  Allen. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New- 
Albion  Building,  Boston,  Mass.,  on  Thursday,  Jan.  29,  1914, 
at  10.45  A.M.,  and  affirms  and  adopts  the  findings  of  the  com- 
mittee of  arbitration. 

The  Industrial  Accident  Board  finds  that  the  employee,  the 
said  Frank  L.  Fewore,  was  incapacitated  for  w^ork  by  reason  of 
infection,  followed  by  ulcer,  which  was  the  result  of  compulsory 
vaccination  administered  in  the  plant  of  his  employer,  following 
his  exposure  to  smallpox  because  of  association  with  a  fellow 
employee,  and  that  this  is  a  personal  injury  arising  out  of  and 
in  the  course  of  his  employment. 

There  is  a  causal  connection  between  the  conditions  under 
which  the  work  was  required  to  be  performed  and  the  resulting 
personal  injury,  the  said  employee  having  performed  his  work 
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in  proximity  to  a  fellow  workman  who  was  stricken  with  small- 
pox. Following  exposure  to  this  disease,  Fewore,  together  with 
all  the  other  operatives,  was  required  by  the  Lynn  board  of 
health  to  submit  to  vaccination  or  be  quarantined.  As  a  result 
of  this  vaccination  to  which  Fewore  submitted  himself,  in- 
fection followed,  causing  total  incapacity  for  work  for  a  period 
of  nine  weeks.  The  Board  finds  that  this  is  a  personal  injury 
arising  out  of  and  in  the  course  of  the  employment,  under  the 
Workmen's  Compensation  Act. 

The  Board  finds,  therefore,  that  there  is  due  the  said  em- 
ployee a  reasonable  allowance  for  medical  services  rendered 
during  the  first  two  weeks  after  the  injury,  and  compensation 
at  the  rate  of  $10  a  week  for  a  period  of  seven  weeks;  that  is, 
the  payment  of  $70  on  account  of  all  incapacity  for  work. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 

I  respectfully  dissent  from  the  opinion  of  the  majority,  on 
the  groimd  that  the  injury  did  not  arise  out  of  the  employment. 
If  the  employer  had  required  the  vaccination  to  be  performed, 
the  injury  resulting  therein  might  perhaps  be  held  to  have 
arisen  out  of  the  employment.  This  vaccination,  however,  was 
ordered  by  the  board  of  health  of  the  city  of  Lynn  in  the 
performance  of  its  duty  to  maintain  the  general  public  health, 
and  there  was  nothing  in  the  nature  of  the  claimant's  employ- 
ment which  exposed  him  to  the  danger  of  smallpox  more  than 
in  any  other  employment. 

If  compensation  is  allowed  in  this  case,  it  would  seem  that 
it  would  have  to  be  in  the  case  of  all  other  contagious  diseases 
that  might  break  out  from  causes  over  which  the  employer 
had  no  control. 

David  T.  Dickinson. 
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Case  No.  458. 

Theodore  John  Panasuk,  Employee. 

Taunton  Wool  Stock  Company,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Insurer  must  pay  Reasonable  Medical  Fee  of  Physician 
selected  by  Employee  unless  it  make  Some  Degree 
OF  Active  Effort  to  furnish  Medical  Attendance. 
Supreme  Judicial  Court  rules  that  Board  has 
Jurisdiction  in  All  Controversies  arising  between 
Parties  under  the  Act. 

The  employee,  an  illiterate  foreigner  who  was  unable  to  read,  write  or  understand 
the  English  language,  received  a  personal  injury  arising  out  of  and  in  the  course 
of  his  employment,  and  reported  it  to  his  foreman.  No  information  was  given 
him  as  to  his  rights  with  regard  to  medical  attendance,  nor  was  any  efifort  made 
to  furnish  or  offer  to  furnish  medical  attendance  by  his  employer  or  an>' 
representative  of  employer  or  insurer.  It  appeared  in  evidence  that  a  certain 
typewritten  notice  in  English  was  posted  near  a  desk  in  proximity  to  the 
place  where  the  employee  performed  his  work.  He  afterwards  called  in  a 
physician  of  his  own  selection  and  the  insurer  declined  to  pay  the  bill.  The 
insurer  also  asked  for  a  ruling  in  effect  that  the  committee  of  arbitration  had 
no  'jurisdiction  over  a  dispute  concerning  the  nonpayment  of  a  bill  for  medical 
services. 

Hdd,  that  the  committee  had  jurisdiction  and  that  the  insurer  was  required  to  paj' 
the  bill  of  the  physician. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial  Acci- 
dent Board. 

Report  of  CovimiMee  of  Arbitraiion. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Theodore  John 
Panasuk  v.  American  Mutual  Liability  Insurance  Company, 
this  being  case  No.  458  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Charles  G. 
Washburn  of  Taunton,  representing  the  employee,  and  Dr. 
Thomas  J.  Robinson  of  Taunton,  and,  later,  William  Edward 
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Pratt  of  Taunton,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  in  the  Aldermanic  Chamber,  City  Hall, 
Taunton,  Mass.,  on  Friday,  Nov.  14, 1913,  at  10.30  a.m. 

It  appeared  in  evidence  that  Theodore  Panasuk  was  em- 
ployed by  the  Taunton  Wool  Stock  Company;  that  on  March 
25,  1913,  while  the  men  were  engaged  in  moving  bales  of  cotton, 
the  boss  came  along  and  ordered  Panasuk  to  hurry  up.  He 
started  to  work  so  quickly  that  the  wooden  hoop  around  the 
bale  caught  in  his  hand,  and  he  got  splinters  in  his  hand.  It 
was  on  the  left  hand  and  soon  began  to  swell.  He  worked 
through  the  day,  and  the  next  morning  his  hand  was  so  badly 
swollen  that  he  went  to  see  the  boss,  who  was  named  Felix. 
He  showed  him  his  hand,  and  the  boss  told  him  it  would  be 
all  right  after  a  while,  and  told  him  to  go  home.  He  did  not 
advise  him  as  to  his  rights  in  regard  to  medical  treatment,  and 
the  man  was  a  foreigner  and  had  to  be  talked  with  through  an 
interpreter. 

It  appeared  that  the  arbitrator  for  the  American  Mutual 
Liability  Insurance  Company  was  their  examining  physician, 
and  the  chairman  ruled  that  he  must  not  serve  on  the  case. 
A  recess  was  taken,  and  William  Edward  Pratt  was  secured  to 
act  as  arbitrator  for  the  insurer.  By  agreement  of  counsel, 
the  testimony  which  had  already  been  given  was  read  over  to 
Mr.  Pratt,  and  the  hearing  continued. 

On  the  day  after  the  injury  Panasuk,  after  going  to  the  mill, 
went  home,  and  his  hand  and  arm  were  very  badly  swollen. 
When  one  of  his  fellow  cotmtrymen  came  home  from  work, 
he  took  him  to  a  drug  store,  and  the  druggist  said  that  he 
should  go  and  see  a  doctor.  He  went  to  Dr.  Joseph  B.  Sayles, 
who  attended  him. 

Mr.  Peck,  the  attorney  for  the  insurance  company,  asked 
to  have  the  case  dismissed  because  he  claimed  that  the  arbitra- 
tion hearing  was  simply  to  prove  the  doctor's  bill,  and  referred 
to  the  statement  of  the  attorney  for  the  injured  man  that  the 
case  involved  was  to  secure,  primarily,  the  payment  of  the 
medical  expenses,  there  being  only  two  days'  compensation  due 
the  injured  man.  It  appeared  in  evidence,  however,  on  the 
testimony  of  the  injured  man,  that  he  asked  the  attorney  to 
secure  his  compensation  by  means  of  a  hearing,  and  when 
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asked  why  he  refused  to  take  the  money  which  the  insurance 
man  had  tendered  him,  he  replied  that  he  did  not  know  who 
he  was  at  that  time,  and  although  the  interpreter  was  present, 
he  did  not  know  the  interpreter  at  that  time  and  feared  to 
accept  the  money. 
The  papers  in  the  case  were  made  out  in  due  form,  and  the 

ft 

man  had  made  his  mark  on  the  request  for  compensation  and 
it  was  properly  witnessed.  Other  than  the  statement  of  the 
attorney  for  the  injured  man,  there  was  nothing  which  should 
have  given  color  to  the  suggestion  that  this  was  an  attempt  to 
collect  the  doctor's  bill  through  an  arbitration  hearing,  and 
the  attorney  explained  that  his  statement  had  been  misin- 
terpreted by  the  attorney  for  the  insurance  company.  The 
chairman  ruled  that  the  case  should  continue,  because  the 
evidence  showed  that  the  hearing  was  asked  for  in  good  faith 
by  the  injured  party,  and  that  the  law  provides  that  an  injured 
employee  shall  be  entitled  to  two  weeks'  medical  services 
without  expense  to  himself,  and  to  compensation,  provided  his 
total  incapacity  for  work  extends  beyond  the  fourteenth  day 
after  the  injury;  and  that  this  medical  attendance  was  designed 
by  the  Legislature  in  lieu  of  compensation,  and  in  the  majority 
of  cases  the  cost  of  medical  services  during  the  first  two  weeks 
woidd  naturally  be  far  in  excess  of  any  compensation  which  the 
injured  man  might  have  received;  and  that  not  having  been 
provided  suitable  medical  attendance  by  his  employers,  he  was 
entitled  to  secure  his  own  physician  and  should  not  be  left 'to 
pay  that  out  of  his  own  pocket;  and  that  the  two  must  run 
together,  that  is,  that  he  was  entitled  to  medical  attendance 
during  the  first  two  weeks,  and  to  compensation  for  such  time 
as  he  was  totally  incapacitated  beyond  the  two  weeks'  waiting 
period  provided  by  law. 

It  appeared  in  evidence  that  John  Rosie  was  present  when 
Panasuk  was  injured,  and  was  also  present  the  next  day  when 
the  boss  told  him  that  he  had  better  go  home;  and  that  the 
boss  did  not  tell  him  where  to  go  to  get  medical  attendance. 

On  the  testimony  of  Dr.  Joseph  B.  Sayles,  a  practicing 
physician  for  twenty-five  years,  it  appeared  that  on  March  26, 
1913,  Panasuk  came  to  his  office  with  a  septic  hand.  It  was 
called  a  palmar  abscess.    The  man  was  accompanied  by  an 
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interpreter,  and  with  much  diflSculty  he  was  able  to  con- 
verse with  him.  He  told  him  that  it  was  necessary  to  have 
the  hand  opened.  He  refused  at  that  time  to  have  it  opened, 
so  the  doctor  washed  it  and  bandaged  it  and  told  him  to 
come  the  next  morning.  The  next  morning  the  hand  was 
sweUed  still  more,  and  the  man  finally  gave  his  consent  to 
opening  the  hand.  Upon  opening  the  hand,  he  foimd  a  sliver 
of  wood  three-quarters  of  an  inch  long,  in  the  shape  of  a  match 
tapermg  at  the  point.  Dr.  Sayles  testified  that  on  the  first 
day  when  he  came  in  he  asked  him  why  he  did  not  go  to  the 
mill  doctor,  but  he  could  not  make  him  imderstand,  and  there 
was  urgent  necessity  for  something  being  done  to  prevent  the 
man  from  having  a  very  serious  c6ndition  arise,  which  might 
require  the  amputation  of  the  hand  or  arm;  that  he  wrote  to 
the  superintendent  of  the  company  that  he  had  such  a  patient 
\mder  the  Workmen's  Compensation  Act;  that  the  man  came 
every  day  and  had  the  hand  flushed  out  for  eleven  consecutive 
days  and  the  woimd  was  dressed.  On  the  eleventh  day  the 
doctor  told  him  not  to  come  any  more,  but  to  see  what  nature 
would  do  for  it,  and  then  come  in  in  three  or  four  days.  He 
never  came  back,  but  went  to  work. 

There  was  no  evidence  introduced  by  the  attorney  for  the 
insurance  company  other  than  that  the  man  had  said  that  he 
had  been  to  the  doctor  only  six  times,  this  evidence  being 
offered  by  Joseph  Agurkis,  a  fellow  employee.  Upon  exami- 
nation it  was  found  out  that  Panasuk  was  told  by  fellow 
workers  at  the  mill  ^hat  he  must  not  tell  how  many  times  the 
doctor  attended  to  him,  and  consequently  he  had  said  that  it 
was  only  six  times,  but  he  admitted  that  that  was  not  the 
truth,  and  he  told  that  because  they  said  if  he  said  more  than 
that  he  would  be  discharged. 

We  find,  therefore,  that  Panasuk  received  an  injury  arising 
out  of  and  in  the  course  of  his  employment;  that  his  average 
weekly  wage  was  $8.25;  that  he  was  entitled  to  recover  com- 
pensation at  one-half  his  average  weekly  wage  during  the 
period  of  his  total  incapacity,  extending  beyond  the  two  weeks' 
waiting  period  provided  by  law,  which  was  two  days;  that 
he  was  entitled  to  free  medical  service  under  the  act  during  the 
first  fourteen  days  after  the  injury,  counting  the  day  of  the 
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injury  as  one  of  the  fourteen  days;  and  that  in  the  absence  of 
any  knowledge  imparted  to  him  by  his  employers  that  they  had 
a  physician,  or  by  any  direction  to  him  to  go  to  the  mill  doctor, 
he  was  entitled  to  select  his  own  physician. 

Dudley  M.  Holman. 
Charles  Washburn. 
Wm.  E.  Pratt. 


Findings   and  Decision  of  the   Indttstrial  Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  on  Thursday,  Jan.  1,  1914,  at  2  p.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 

The  evidence  shows  that  a  "  Notice  to  Employees,"  in  type- 
written form,  was  posted  in  a  glass  case  near  a  desk,  about  6 
feet  from  the  floor.  The  desk  stood  directly  in  front  of  the 
place  where  the  employee  had  worked.  •  The  notice  read  as 
follows:  — 

Notice  to  Employees. 

The  Taunton  Dye  Works  and  Bleachery  Company  has  provided  for 
payment  to  injured  employees  by  the  American  Mutual  Liability  In- 
surance Company,  50  State  Street,  Boston,  Mass.,  the  compensation 
allowed  by  Part  II.  of  chapter  751  of  the  Acts  of  1911  and  amendments 
thereto. 

Taunton  Dte  Works  and  Bleachebt  Company. 

JuNB  26,  1912. 

Attached  to  this  notice  was  the  following,  also  in  type- 
writing: — 

DOCTOBS  TO   WHOM   TO   GO   IN  CaSE   OF  AccmENT  AND   BECBIVB   FbEE 

Medical  Treatment. 

1.  Dr.  T.  J.  Robinson,  56}  Broadway,  telephone  525. 

2.  Dr.  T.  F.  Clark,  62  Broadway,  telephone  211. 

3.  Dr.  A.  S.  Deane,  60  Broadway,  telephone  984-M. 
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The  Taunton  Wool  Stock  Company  and  the  Taunton  Dye 
Works  and  Bleachery  are  two  separate  companies,  Panasuk 
being  employed  by  the  former  company. 

The  employee,  Panasuk,  was  an  illiterate  foreigner,  who 
w^as  imable  to  read,  write  or  understand  the  English  language, 
and  he  had  no  notice,  and  no  information  was  given  him,  as 
to  how  he  should  proceed  in  case  of  accident,  nor  had  he  been 
informed  as  to  the  manner  in  which  he  could  procure  medical 
attention. 

The  said  employee  reported  the  injury  to  his  foreman,  and 
the  said  foreman  did  not  advise  him  as  to  his  rights  with  regard 
to  medical  attendance,  nor  was  any  effort  made  to  furnish  or 
offer  to  furnish  medical  attendance  to  the  injured  employee. 
The  employee  was  instructed  to  go  home  by  his  foreman,  who 
advised  him  that  his  hand  would  be  all  right  in  a  short  time. 
After  his  arrival  home  the  said  employee  noticed  that  his  hand 
and  arm  were  badly  swollen,  and  following  the  advice  of  a  fellow 
countryman  he  called  upon  a  druggist,  who  in  turn  advised  him 
to  see  a  physician.  He  was  attended  by  Dr.  Joseph  B.  Sayles, 
who  could  converse  with  him  only  through  an  interpreter.  A 
very  serious  condition  was  found,  there  being  danger,  for  a 
time,  of  amputation.  A  sliver  of  wood  was  removed  and  the 
hand  flushed  daily  for  eleven  consecutive  days.  Later  the  em- 
ployee returned  to  work.  He  was  totally  incapacitated  for  a 
period  of  sixteen  days  as  a  result  of  the  injury.  The  evidence 
shows  that  the  superintendent  of  the  Taunton  Wool  Stock 
Company  had  notice  from  Dr.  Joseph  B.  Sayles  that  he  was 
attending  the  said  employee,  and  that  no  offer  was  made  to 
furnish  other  medical  attendance. 

The  Industrial  Accident  Board  finds  upon  this  evidence  that 
the  insurer,  the  American  Mutual  Liability  Insurance  Company, 
did  not  furnish  medical  attendance  to  the  employee,  the  said 
Theodore  John  Panasuk,  and  that  there  is  due  the  said  em- 
ployee from  the  said  insurer  the  sum  of  $22.50  on  account  of 
medical  services  rendered  by  Dr.  Joseph  B.  Sayles  during  the 
first  two  weeks  after  the  injury,  to  wit,  from  March  25,  1913, 
to  April  7,  1913,  and  two  days'  compensation,  at  half  the 
employee's    average    weekly    wage   of   $8.25,    that    is,    two- 
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sevenths  of  $4,125,  which  is  $1.44,  the  total  amount  due  being 

The  requests  for  rulings  hereto  annexed  are  refused  in  so 
far  as  they  are  inconsistent  with  these  findings. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Diceinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 

Insurer* 8  Requests  for  Ruling  on  Review. 

1.  The  Industrial  Accident  Board  has  no  jurisdiction  in  this 
matter. 

2.  Under  the  Workmen's  Compensation  Act  no  arbitration 
committee  can  be  formed  for  the  piirpose  of  passing  upon  bills 
of  a  physician. 

3.  The  insurer  has  complied  with  the  provisions  of  the  act 
with  reference  to  furnishing  medical  attendance  when  it  has  made 
arrangements  with  a  competent  physician  to  attend  employees, 
and  has  posted  in  the  employer's  plant  a  notice  with  in- 
formation regarding  that  physician's  address. 

4.  The  employee  is  not  entitled  under  the  act  to  select  his 
own  physician  at  the  expense  of  the  insurer. 

5.  If  there  is  posted  in  the  employer's  plant  a  notice  contain- 
ing the  names  and  the  addresses  of  physicians  with  whom  the 
insurer  has  arranged  to  give  medical  attendance  to  injured 
employees,  they  cannot  at  the  expense  of  the  insurer  select 
their  own  physician. 

American  Mxttual  Liabilitt  Insurance  Company. 

By  its  Attorneys, 

Sawyer,  Hardy  &  Stone. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

RuGG,  C.J.  This  is  a  proceeding  under  the  Workmen's 
Compensation  Act.  Panasuk  received  injuries  arising  out  of 
and  in  the  course  of  his  employment  for  Taunton  Wool  Stock 
Company.    A  splinter  became  imbedded  in  his  hand,  resulting 
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in  swelling,  pain,  and  a  '^  palmar  abscess/'  which  required  a 
surgical  operation,  and  thereafter  cleansing  and  dressing  for 
several  days.  Panasuk  was  found  by  the  Industrial  Accident 
Board  to  have  been  ''an  illiterate  foreigner,  who  was  unable  to 
read,  write  or  understand  the  English  language,"  and  he  had 
no  notice,  and  no  information  was  given  him,  as  to  how  he 
should  proceed  in  case  of  accident,  nor  had  he  been  informed 
as  to  the  manner  in  which  he  could  procure  medical  attention. 
There  was  i)osted  in  a  glass  case  near  a  desk  in  front  of  the 
.  place  where  the  employee  worked  the  following:  — 

NoncB  TO  Emplotbbs. 

The  Taunton  Dye  Works  and  Bleacheiy  Company  has  provided  for 
payment  to  injured  employees  by  the  American  Mutual  Liability  In- 
surance Company,  50  State  Sis'eet,  Boston,  Mass.,  the  compensation 
allowed  by  Part  II.  of  chapter  751  of  the  Acts  of  1911  and  amendments 
thereto. 

Taxtnton  Dtb  Works  and  Blbaghebt  Coicpaxt. 

JuNB  26,  1912. 

Doctors  to  whom  to  go  in  Case  of  Accident  and  receive  Free  Medical  Treatment. 

1.  Dr.  T.  J.  Robinson,  50^  Broadway,  telephone  525. 

2.  Dr.  T.  F.  Clark,  62  Broadway,  telephone  211. 

3.  Dr.  A  S.  Deane,  60  Broadway,  telephone  984-M. 

The  Taunton  Wool  Stock  Company,  for  which  Panasuk 
worked,  and  the  Taunton  Dye  Works  and  Bleachery  Company 
are  separate  corporations.  Panasuk  reported  his  injury  to  the 
foreman,  who  did  not  advise  him  respecting  his  right  to  medical 
attendance,  and  no  effort  was  made  to  furnish  medical  service. 
Later,  through  the  assistance  of  a  fellow  countryman,  he  went 
to  the  office  of  Dr.  Joseph  B.  Sayles,  who  found  that  there  was 
urgent  necessity  for  an  inmiediate  operation  to  prevent  a  serious 
condition  which  might  require  amputation  of  the  hand  or  arm, 
and  who  gave  the  necessary  treatment.  He  wrote  to  the  super- 
intendent of  the  employer  that  he  had  such  a  patient  under  the 
Workmen's  Compensation  Act.  But  no  attendance  was  sent 
to  the  employee.  The  only  question  raised  is  whether  the 
amount  paid  to  Dr.  Sayles  for  medical  attendance  by  the  em- 
ployee during  the  first  two  weeks  after  his  injury  can  be  re- 
covered. 
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It  is  contended  that  the  arbitration  committ^  and  the  Indus- 
trial Accident  Board  have  no  jurisdiction  to  consider  this  ques- 
tion. That  contention  is  untenable.  The  purpose  and  scope 
of  the  Workmen's  Compensation  Act  is  to  include  all  matters 
touching  the  relations  between  the  employer  and  employee  aris- 
ing under  the  act.  It  is  a  remedial  statute  and  should  be  given 
a  broad  interpretation.  All  controversies  arising  between  the 
employee  and  the  employer  and  the  insurer  imder  the  terms  of 
the  act  are  to  be  settled  in  accordance  with  the  procedure  there 
established.  This  follows  from  general  considerations  touching . 
the  nature  of  the  legislation  and  the  aim  intended  to  be  accom- 
plished by  it.  A  critical  examination  of  Part  II.  of  the  act, 
which  relates  to  "payments/'  confirms  this  view.  Section  1 
provides  that  when  an  employee  receives  a  personal  injury  aris- 
ing out  of  and  in  the  course  of  his  employment  he  shall  be  paid 
compensation  "as  hereinafter  provided."  Sections  2,  3  and  4 
relate  to  "compensation."  Section  5  has  to  do  with  the  medical 
and  hospital  services  and  medicines,  and  section  6  with  the  pay- 
ments based  upon  the  average  weekly  wage.  The  collocation  of 
section  5  and  its  subject-matter  show  plainly  that  its  benefits 
are  a  part  of  the  compensation  to  which  the  workman  is  en- 
titled. 

Section  5,  Part  II.,  of  the  act  is  as  follows:  "During  the  first 
two  weeks  after  the  injury  the  association  shall  furnish  reason- 
able medical  and  hospital  services,  and  medicines  when  they  are 
needed."  The  plain  purpose  of  this  section  is  to  impose  upon 
the  insurer  the  duty  of  providing  these  necessities  for  the  work- 
man. Manifestly  the  workman  is  not  permitted  generally  to 
select  his  own  physician  nor  hospital,  but  is  to  accept  that 
which  the  law  thus  requires  to  be  provided  for  him. 

The  point  of  difficulty  is  whether  the  insurer  in  fact  did 
"furnish  reasonable  medical  .  .  .  services"  as  required  by 
the  act.  The  point  has  not  been  raised  that  it  has  not  been 
found  by  the  Industrial  Accident  Board  that  the  notice  quoted 
above  was  inade  for  the  benefit  of  the  employer,  the  Taunton 
Wool  Stock  Company,  for  which  Panasuk  worked,  nor  that  the 
statement,  if  made  on  its  behalf,  was  true.  Counsel  for  the 
employee  and  the  insurer  have  argued  as  if  this  question  of 
law  is  open,  and  we  so  treat  it. 

The  obligation  to  furnish  medical  and  hospital  services  for 
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the  first  two  weeks  after  the  injury  is  imposed  on  the  insurer 
by  the  express  words  of  the  act.  This  duty  must  be  performed, 
or  reasonable  efforts  made  to  that  end,  before  the  statutory 
obligation  is  satisfied.  "Furnish"  means  to  provide  or  supply. 
Its  significance  may  vary  with  the  connection  in  which  it  is 
found.  It  is  used  here  to  describe  a  duty  placed  upon  an  in- 
surer respecting  a  workman  who  receives  "a,  personal  injury 
arising  out  of  or  in  the  course  of  his  employment."  Such  a 
person  manifestly  is  presiuned  by  the  act  to  be  under  more  or 
less  physical  disability/  and  hence  not  in  his  normal  condition 
or  ability  to  look  out  for  himself.  The  word  "furnish"  in 
such  connection  imports  something  more  than  a  passive  willing- 
ness to  respond  to  a  demand.  It  implies  some  degree  of  active 
effort  to  bring  to  the  injured  person  the  required  humani- 
tarian relief.  Reasonably  suflScient  provision  for  rendering  the 
required  service  must  of  course  be  made.  Then  either  express 
notice  must  be  given  to  the  employee,  or  there  must  be  such 
publication  or  posting  of  the  information  as  warrants  the  fair 
inference  that  knowledge  has  reached  the  employee.  If  the 
insurer  has  made  adequate  arrangements  for  the  care  of  those 
to  whom  the  duty  is  owed  in  the  event  of  injury,  and  then  by 
conspicuous  notices  suitably  posted  in  places  frequented  by 'the 
employee,  in  a  language  capable  of  being  read  by  him,  has  given 
full  information  of  that  fact,  and  directions  as  to  steps  to  be 
taken  by  an  injured  person  in  order  to  avail  himself  of  these 
arrangements,  a  very  different  question  would  be  presented. 
This  might  go  a  long  way  toward  proving  compliance  with  the 
reqiiirement  of  the  statute.  But  in  the  case  at  bar  the  notice 
appears  not  to  have  been  of  a  character  to  challenge  attention, 
although  perhaps  it  might  have  been  enough  if  the  employee 
had  been  able  to  read  the  English  language.  The  insurer  has 
readily  accessible  means  for  ascertaining  the  nationality  of 
employees  insured  by  it  and  their  degree  of  intelligence.  If 
among  them  are  those  who  cannot  read  or  speak  the  English 
language,  this  circumstance  requires  greater  effort  on  its  part 
in  order  to  comply  with  the  statute.  (Beers  u.  Isaac  Prouty 
Company,  200  Mass.  19.) 

Under  all  the  conditions  disclosed  no  reversible  error  ap- 
pears. 

Decree  affirmed. 
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Cabb  No.  464. 

Lillian  Pidgeon^  Employee. 
3.  Eahes  &  Sons,  Employer. 
Maryland  Casualty  Company,  Insurer. 

Existing  Nervous  Condition  aggravated  by  Personal 
Injury  arising  out  op  her  Employment.  Ebiployee 
entitled  to  Compensation. 

The  evidence  showed  that  the  employee  received  a  personal  injury  arisins  out  of 
and  in  the  course  of  her  emplosrment  while  lifting  a  crate  of  bottles,  and  that 
this  injuiy  had  materially  accelerated  and  aggravated  a  nervous  condition 
which  existed  at  the  time;  also,  it  was  in  evidence  that  the  employee  was 
doing  work  which  was  entirely  beyond  her  physical  ability  to  perform. 

/f  eU,  that  the  employee  was  entiUed  to  compensation. 

Report  of  Committee  qf  ArbiiratUm. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Lillian  Pidgeon  v. 
Maryland  Casualty  Company,  this  being  case  No.  464  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney,  chairman,  James  T.  Carter,  Esq.,  for  the  employee, 
and  Martin  F.  Connelly,  Esq.,  for  the  insurer,  heard  the  parties 
and  their  witnesses  in  the  Selectmen's  Room,  Town  Hall, 
Holliston,  Mass.,  Wednesday,  Oct.  22,  at  10.15  a.m. 

Miss  Lillian  Pidgeon,  now  living  at  23  Union  Street,  Natick 
Mass.,  was,  on  May  12,  1913,  employed  by  J.  Fames  &  Sons, 
vinegar  makers,  at  East  Holliston,  Mass. 

Miss  Pidgeon's  work  consisted  of  filling,  labeling  and  loading 
vinegar  bottles  on  trucks,  pushing  the  trucks  to  the  other  side 
of  the  room,  and  unloading  the  same.  There  were  18  bottles 
to  a  crate,  and  8,  and  sometimes  10  and  12,  crates  on  a  truck. 
Besides  doing  this  work  she  tin-foiled,  packed  and,  in  fact,  did 
everything  required  to  be  done  about  the  place.  On  May  12, 
1913,  while  lifting  one  of  the  crates  from  the  truck,  she  felt 
something  in  her  right  side  snap,  and  from  that  time  it  pained 
continually.  She  spoke  of  the  injury  to  the  mother  of  the 
Fames  Brothers,  her  employers,  and  told  her  how  much  it 
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pained  her.     Mrs.  Eames  advised  her  to  consult  a  doctor  at 
once,  and  see  if  something  could  be  done  to  relieve  her. 

Each  box  of  bottles,  when  filled  with  vinegar,  weighed  about 
50  pounds,  and  the  injured  employee  lifted  these  boxes  or  crates 
from  the  truck  about  a  height  of  32  inches  when  unloading 
them.    The  wheeled  truck  weighed  about  160  pounds. 

On  the  particular  day  on  which  the  accident  happened  she 
was  all  alone  in  the  factory,  Mr.  Eames  being  away  on  business. 
It  frequently  happened  that  she  would  be  alone  there  doing  the 
work,  sometimes  two  days  during  the  week.  While  alone  she 
imdertook  to  do  most  of  the  heavy  lifting  and  pushing,  but  when 
either  of  the  Eames  Brothers  was  around  they  assisted  her. 

Mr.  Ball,  representing  the  Maryland  Casualty  Company, 
said  that  compensation  in  this  case  had  been  paid  up  tb  Aug. 
24,  1913,  and  it  was  then  stopped  because  the  insurance  com- 
pany believed  her  disability  had  ended. 

The  question  at  issue  is  whether  or  not  Miss  Pidgeon  has  a 
hernia  resulting  from  this  injury  on  May  12,  1913,  and  whether 
or  not  the  disability  still  continues. 

Dr.  Burke  of  Natick  testified  that  he  had  recently  treated 
Miss  Pidgeon  on  two  occasions,  and  each  time  found  her  just 
recovering  from  the  effects  of  nervous  collapse  or  "hysterical 
convulsions."  He  did  not  examine  her  for  hernia,  but  believed 
that  the  work  she  had  done,  together  with  her  general  poor 
health,  might  easily  bring  about  this  result;  he  also  testified 
that  she  is  suffering  from  neurasthenia. 

By  agreement  between  the  attorney  for  the  insurer  and  the 
employee  it  was  agreed  that  Miss  Pidgeon  should  be  examined 
by  Dr.  Francis  D.  Donoghue,  and  a  copy  of  his  report  is  as 
follows:  — 

864  Bbacon  Strbbt, 
BoflTOK,  Mass.,  Oct.  28,  1013. 

Indtuirial  Accident  Board,  R.  E.  Grandfield,  Secretary^  BosUm^  Mass, 

Dbab  Sm:  —  liUian  Pidgeon,  J.  Eames  &  Sons,  Maryland  Casualty 
Co.;  agei  twenty-six  years,  single;  residence,  23  Union  Street,  Natick, 
Mass.;  occupation,  worked  at  cider  mill  of  J.  Eames  k  Sons;  attending 
physicians.  Dr.  A.  R.  Newhall,  HoUiston,  Mass.,  and  Dr.  M.  F.  Burke, 
Natick,  Mass.;  date  of  accident,  May  12,  1913;  date  of  examination, 
Oct.  28, 1913. 

Diagnosis.  —  Bulge  of  an  old  operation  scar  in  a  person  of  sub-standard 
nerve  resistance;  an  emotional  neurotic.    She  gives  the  history  that  on 
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May  12  she  was  pushing  around  heavy  trucks  and  unloading  contents, 
and  between  11  and  12  o'clock  was  taking  a  crate,  wdghing  about  50 
pounds,  from  a  truck.  She  started  to  put  it  on  the  floor,  and  a  sharp 
pain  took  her  in  the  right  side.  Says  she  had  felt  pain  in  the  right  side 
two  or  three  days  before.  She  kept  on  working  for  a  couple  of  weeks  and 
the  trouble  continued  on  the  right  side.  Some  time  in  May  she  saw  Dr. 
Newhall.  She  says  on  May  12  there  was  no  vomiting,  but  that  night  she 
called  up  the  family  because  of  severe  pains.  Says  that  when  Dr.  Newhall 
saw  her  he  found  a  bunch  on  the  right  side  and  strapped  the  side  and 
advised  against  a  truss.  Has  done  no  work  since.  Says  she  cannot  work; 
has  no  strength.  Some  nights  she  sleeps,  and  some  she  doesn't.  Dr. 
Burke  had  history.    Says  she  ought  to  go  to  a  sanitarium. 

Past  History.  —  Says  she  was  operated  on  three  years  ago  in  Deaconess 
Hospital.  Dr.  Hutchins  operated  and  Dr.  Langneoker  asGOsted.  She 
said  she  had  a  fall  through  a  floor  when  she  was  twelve  or  thirteen  years 
old,  straddled  a  beam.  This  displaced  the  uterus.  At  the  operation,  the 
appendix  was  taken  out.  Says  part  of  an  ovary  was  removed  and  ''the 
uterus  was  fixed."  Two  years  after  the  operation  went  to  work  in  a  cider 
mill.  Before  going  to  work  had  taken  care  of  three  children  for  one  sum- 
mer. Her  monthly  sickness  was  very  painful  before  the  operation,  got 
over  it,  but  since  this  last  accident  there  is  pain  each  time.  Had  four  to 
six  spells  since,  spells  corresponding  to  monthly  sickness.  Says  her  mother 
is  obliged  to  rub  her  to  keep  her  from  having  spells  in  the  morning,  and 
only  has  them  when  she  tries  to  get  up.  Weight,  120  pounds,  going  to 
factory  to  work;  now  114  pounds.  Height,  5  feet  5  or  6  inches.  Bowels 
move  every  day  since  Dr.  Biu*ke  gave  medicine.  Says  the  pain  now  at 
time  of  monthly  sickness  compares  to  what  she  had  eight  or  nine  years 
ago.  She  has  a  slight  amount  of  flow.  She  had  these  spells  before  the 
first  operation,  and  went  a  year  after  the  operation  without  a  spell.  The 
first  spell  was  June  28. 

Examination  shows  a  spare,  pasty-comple^doned  girl,  an  emotional 
neurotic  tjrpe.  Tongue  clean,  slightly  tremulous,  but  protrudes  to  the 
left.  Romberg  is  absent.  Knee  jerks  are  present.  PupUs  equal  and  react 
to  hght  and  distance.    Complains  of  trouble  with  her  eyes  after  reading. 

Standing  examination  of  her  abdomen  shows  a  scar  just  about  the 
pubes,  in  which  there  is  a  protrusion  on  cough,  in  the  right-hand  scar, 
just  above  the  groin.  Appears  to  be  a  separation  of  an  operation  scar. 
Lying  on  back  no  protrusion.  Scar  is  thin  at  this  place.  Kidney  can  be 
palpated. 

Examination  by  vagina.  Uterus  is  in  low  position  and  larger  than 
normal.  Slight  enlargement  of  the  thyroid  gland  of  the  neck.  This  is  a 
woman  who  is  of  a  marked  neurotic,  emotional  temperament,  who  has 
done  very  little  work,  and  who  gives  now  a  story  of  epeWa.  She  has  a 
bulged  scar  in  the  groin,  but  I  do  not  see  how  this  has  anything  to  do 
with  her  general  condition,  which  is  rather  a  marked  nervous  upset. 
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The  story  of  the  spells  coming  on  and  the  biting  of  the  tongue,  with 
protrusion  of  the  tongue  to  the  left,  shown  by  examination^  indicates  the 
possibility  of  the  banning  of  epilepsy  from  some  source  of  irritation  in 
the  right  side  of  the  head. 

I  do  not  see  any  relation  between  the  accident  that  she  described  and 
her  present  condition,  unless  the  accident  called  her  attention  to  the 
bulge  in  the  scar,  about  which  she  has  continued  to  worry.  She  is  a 
woman  of  marked  introspection;  as  far  as  the  bulged  scar  is  concerned,  it 
should  not,  of  itself,  make  any  particular  trouble.  It  could  be  well  con- 
trolled by  a  pad,  either  on  a  belt,  or  on  her  corsets,  and  there  is  no  reason, 
as  far  as  that  is  concerned,  why  she  should  not  work.  If  her  mind  could 
be  fixed  upon  work,  and  if  some  occupation  could  be  found  that  would 
interest  her,  her  mental  condition  would  undoubtedly  improve. 

Very  truly  yours, 

Francis  D.  Donoghub,  M.D. 

In  this  ease  the  arbitrators  are  dealing  with  a  girl  of  sub- 
normal make-up.  It  is  not  clear  that  the  injury  is  the  entire 
cause  of  the  redevelopment  of  the  illness  from  which  she  is 
suffering,  but  there  seems  to  be  a  clear  connection  between  the 
injury  and  the  recurrence.  It  appears  that  she  is  not  suffering 
from  a  primary  hernia,  but  a  bulge  in  an  old  scar  from  an 
operation,  which  may  be  controlled  by  a  truss  or  some  appli- 
ance attached  to  her  corsets. 

The  evidence  shows,  in  addition,  that  this  girl  was  doing  work 
which  was  entirely  beyond  her  physical  ability  adequately  to 
perform.  The  lifting  of  a  50-pound  box  from  a  3-foot  truck 
to  the  floor  was  not  suitable  work  for  the  injured  employee, 
and  from  the  evidence  it  appears  that  this  moderate  protrusion 
in  the  old  scar  may  be  due  to  the  continued  strain  of  her 
employment. 

Under  the  circumstances,  the  arbitrators  find  that  while  the 
insurance  company  should  not  be  obliged  to  pay  this  girl  solely 
because  of  her  subnormal  nervous  make-up,  there  is  here  an 
industrial  injury  which  has  aggravated  her  existing  nervous 
condition,  and  she  is  theiefore  entitled  to  a  reasonable  period 
of  disabiUty,  and  the  committee  finds  that  Lillian  Pidgeon  is 
entitled  to  reasonable  hospital  and  medical  services  from  May 
12,  1913,  the  date  of  the  injury,  up  to  and  including  May  25, 
1913,  and  to  compensation  from  May  26,  1913,  up  to  and  in- 
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eluding  Dec.  1,  1913,  a  period  of  twenty-seven  and  one-half 
weeks,  at  the  minimum  rate  of  S4  a  week,  a  total  of  $108.57 
less  the  amount  already  paid. 

Edw.  F.  McSweeney. 

James  T.  Carter. 

Martin  F.  Connelly. 


Cabb  No.  469. 

Tony  Revita,  Employee. 

Crowe  &  Walsh,  Employer. 

Royal  Indemnity  Company,  Insurer. 

Employee  not  entitled  to  Double  Compensation, 
Injury  not  occurring  by  Reason  of  the  Serious 
AND  Willful  Misconduct  of  his  Employer. 

The  employee  daimed  double  oompenBation,  alleging  aerious  and  willful  misoonduct 
on  the  part  of  the  subscriber  through  a  person  exercising  superintendence,  — 
a  foreman.  The  evidence  shows  that  the  injury  was  not  occasioned  by  the 
serious  and  willful  misconduct  of  the  foreman,  the  latter's  act  in  ordering  the 
said  employee  to  resume  the  work  of  digging  out  a  blast  hole  not  being  wiUful 
or  deliberate.  It  could  not  be  said  that  the  foreman  had  any  idea  of  the  serious 
consequences  which  resulted  from  the  carrying  out  of  his  instructions.  The 
blast  had  been  carefully  inspected  inmiediately  after  the  explosion  by  a  party 
of  five,  including  the  foreman,  one  of  the  employers  and  the  employee,  and  as 
a  result  of  this  inspection  the  two  former  were  satisfied  that  there  had  been 
a  perfect  explosion  in  each  of  the  blast  holes. 

Heldf  that  the  employee  was  not  entitled  to  double  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findingB  of  the 
committee  of  arbitration. 

Report  of  CommiMee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Tony  Revita  v.  Crowe 
&  Walsb,  this  being  case  No.  469  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  arbitration  committee,  consisting  of  James  B.  Carroll, 
chairman,  representing  the  Industrial  Accident  Board,  James 
Fallon,  Esq.,  representing  the  employee,  and  Irving  H.  Gam- 
well,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  at  the  Aldermanic  Chamber,  City  Hall,  Pittsfield, 
Mass.,  Friday,  Nov.  14,  1913,  at  10.30  a.m. 
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In  this  case  the  employee  claimed  that  he  received  his  injury 
through  serious  and  willful  misconduct  on  the  part  of  his  em- 
ployer, and  so  is  entitled  to  double  compensation. 

It  was  agreed  that  the  employee  was  entitled  to  seventy-five 
weeks'  compensation,  at  $7.29  per  week,  for  the  loss  of  his  hand 
and  fingers,  and  also  compensation  for  incapacity  while  in- 
capacitated for  work.  The  only  question  presented  to  us  for 
decision  is  this:  Is  the  employee  entitled  to  double  compen- 
sation because  of  the  serious  and  willful  misconduct  of  his  em- 
ployer or  of  the  employer's  superintendent? 

The  evidence  was  substantially  as  follows:  — 

Mr.  Tony  Revita  testified  as  follows :  — 

On  the  sixth  day  of  August,  at  about  9.20  a.m.,  while  working  for  the 
firm  of  Crowe  &  Walsh,  I  was  seriously  injured.  A  number  of  other  men 
and  myself  were  working  on  the  State  road.  There  is  a  ledge  on  the  east 
side  of  the  road  which  had  to  be  blasted.  The  night  before  the  accident 
eighteen  holes  were  made  and  dynamite  put  in  them.  All  but  three  of 
these  went  off.  These  holes  were  about  2}  feet  from  the  edge  of  the  ledge 
and  were  about  10  feet  deep.  After  the  holes  were  made  they  were  half 
filled  with  dynamite  and  the  rest  with  dirt.  A  short  while  after  I  started 
to  work  on  the  morning  of  the  6th,  the  boss,  Tom  Flynn,  told  me  to  go 
and  dig  up  the  middle  hole  because  he  wanted  to  reload  it.  I  said  I  was 
afraid  to,  but  Mr.  Flynn  assured  me  that  there  was  no  danger,  and  insisted 
on  my  digging  out  this  hole.  He  told  me  to  take  the  pump  and  some 
water  and  go  and  dig  out  this  hole,  so  I  obeyed.  I  had  only  been  working 
ten  or  fifteen  minutes  when  Mr.  Dan  Walsh  came  to  me  and  told  me  that 
I  must  not  dig  out  the  hole  because  he  was  afraid  somebody  would  get 
hurt.  When  Tom  Flynn  saw  that  I  was  not  working,  he  told  me  to  hurry 
up  and  clean  out  the  hole,  and  although  I  said  Mr.  Walsh  told  me  to  stop, 
Mr.  Fl3mn  ordered  me  to  go  on  and  finish  the  job.  I  went  to  the  hole 
again  and  began  to  dig  the  dirt  with  the  piunp  and  water,  and  when  the 
hole  wa£  about  3  feet  deep  the  d3mamite  exploded,  taking  off  my  left  arm 
to  the  elbow  and  three  fingers  of  my  right  hand,  also  badly  scratching  my 
face.  After  the  explosion  I  fell  to  the  ground  and  was  taken  to  the  hos- 
pital at  Pittsfield.  During  my  conversation  with  Tom  Flynn,  15  or  20 
men  were  working  6  or  8  feet  away.  Charlie  Carmello  was  working  at  a 
hole  near  by.  When  I  worked  for  Crowe  <fe  Walsh,  about  a  year  ago,  I 
did  no  blasting  at  all,  but  during  the  two  months  I  worked  for  him  since 
I  came  back  this  last  time  I  have  done  some  of  this  work.  My  regular 
work  consisted  of  running  a  steam  drill,  but  I  sometimes  loaded  the  dyna- 
mite on  to  the  team  and  brought  it  to  the  boss.  Mr.  Fi3mn  usually  put 
the  d3n:iamite  in  the  holes,  bijt  I  very  often  filled  them  up  with  dirt.  I 
never  put  any  dynamite  in  the  holes.    Mr.  Flynn  always  puts  the  caps 
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into  the  holes,  but  I  very  often  put  the  caps  on.  Mr.  Flynn  put  in  the 
cartridges  in  the  eighteen  holes  the  night  before  the  accident,  and  after 
the  holes  were  covered  up,  two  wires  came  out  from  each  hole,  and  all  the 
eighteen  holes  were  connected  with  wires.  A  battery  was  attached  to 
these,  and  when  Tom  turned  the  current  on,  all  but  three  of  the  eighteen 
holes  went  off.  After  the  explosion,  Mr.  Walsh,  Mr.  Flynn  and  I  went 
around  and  looked  at  the  different  holes,  and  we  foimd  the  wires  still  in 
the  hole  at  which  I  was  afterwards  hurt.  The  wires  were  in  the  way  when 
I  was  digging  out  the  hole,  so  I  pulled  them  out,  but  the  cap  did  not  come 
out.  To  get  these  out,  I  first  had  to  dig  down  about  a  foot,  then  I  could 
pull  them  out  very  easily. 

Mr.  Wright  explained  at  this  time  that  what  Mr.  Revita  calls 
dynamite  is  an  explosive  known  as  Trojan  powder. 
Mr.  Charlie  Boyle  {alias  Pojliei)  testified  as  follows:  — 

I  was  working  near  the  hole  that  Tony  was  to  dig,  so  heard  the  conver- 
sation between  Tom  Flynn  and  him.  I  heard  Tom  telling  Tony  to  go 
and  clean  out  the  hole  and  Tony  said  he  didn't  want  to,  because  he  was 
afraid.  The  boss  told  him  there  was  no  danger,  and  to  go  and  get  a  paii 
of  water  and  pump  and  clean  out  the  hole.  I  did  not  understand  much 
English,  but  I  understood  what  the  boss  said  to  Tony.  At  the  time  of 
this  conversation  between  Tony  and  Mr.  Flynn  I  was  only  a  few  feet  away, 
but  at  the  time  of  the  accident  I  was  about  150  feet  away,  working  on  the 
crusher.    The  accident  to  Tony  happened  about  a  quarter  after  9. 

Mr.  Salvatore  Botta  testified  as  follows:  — 

I  was  near  enough  to  Tony  to  hear  the  conversation  between  him  and 
Mr.  Fljmn,  the  boss.  I  overheard  Tom  telling  Tony  to  go  and  dig  out 
the  hole.  Tony  said  he  didn't  want  to  do  this  because  he  was  afraid,  but 
Tom  told  him  not  to  be  afraid,  to  get  a  pail  of  water  and  pump  and  work 
in  the  hole.  This  was  all  I  heard  of  the  conversation  because  I  went  to 
work  on  the  crusher,  which  was  some  little  distance  off.  I  did  not  see  the 
explosion,  but  heard  the  noise.  I  cannot  speak  much  English,  but  I  could 
understand  about  the  pail,  and  the  other  men  told  me  what  the  boss  said. 

Mr.  Daniel  Walsh  testified  as  follows:  — 

I  employed  Tony  Revita  and  placed  him  under  Tom  Flynn.  A  short 
time  before  the  accident  I  had  a  conversation  with  Tony  in  regard  to  his 
digging  out  one  of  the  holes  that  I  thought  was  dangerous.  I  told  Tony 
to  keep  away  from  the  hole  and  to  go  down  to  the  lower  parts  of  the  road 
and  load  some  stone.  I  also  told  him  not  to  use  the  iron  pump,  but  to  get 
a  stick  when  he  wanted  to  dig  out  holes.  The  night  before  the  accident 
powder  was  put  in  eighteen  holes.  During  the  explosion  of  these  I  stood 
about  a  thousand  feet  away.    The  rock  was  broken  very  irregularly  in 
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some  places,  showing  that  the  strata  was  different  or  else  there  was  not 
enough  powder  put  in  some  of  the  holes.  Every  hole  indicated,  however, 
a  perfect  explosion,  although  the  tamping  was  not  completely  destroyed 
in  every  hole.  After  the  blast,  Mr.  Flynn,  a  Mr.  Stakes  and  his  son,  Tony, 
Charlie  and  myself  went  around  to  see  the  blast  and  look  at  its  effects. 
There  must  have  been  a  partial  explosion  in  the  hole  where  Tony  was 
hurt  because  there  is  a  slight  shell  around  this  hole,  a  piece  of  stone  just 
about  4  inches  in  circumference.  The  tamping  was  not  completely  de- 
stroyed in  every  hole.  Tony  was  hurt  on  the  third  hole  from  the  end 
going  towards  the  south.  If  there  had  not  been  a  complete  explosion  in 
every  hole,  some  section  of  the  rock  would  remain  untouched,  which  was 
not  the  case.  Even  if  there  is  a  poor  circuit,  it  very  rarely  happens  that 
one  hole  is  missed  and  the  rest  go  off.  In  my  experience  I  have  never 
known  of  a  case  where  one  hole  has  been  missed  and  the  rest  gone  off. 
After  the  blast  I  found  a  couple  of  sticks  of  dynamite  in  one  of  the  holes, 
but  this  is  a  very  rare  thing.  In  my  thirty-one  years'  experience  I  have 
only  found  powder  in  the  holes  after  the  explosion  three  or  four  times. 
When  I  saw  Tony  digging  out  the  holes  I  told  him  to  stop  because  I  did 
not  want  to  injure  more  than  one  man  at  a  time,  and  did  not  want  this 
work  done  until  after  the  other  men  had  gone  home.  I  also  told  Tony 
that  he  must  not  use  the  iron  pump  because  using  any  kind  of  an  iron  im- 
plement in  this  kind  of  work  is  against  the  rule.  I  thought  it  dangerous 
for  Tony  to  work  on  this  hole  because  there  is  always  a  chance  of  running 
on  unexploded  powder.  There  is  always  a  chance  of  explosion  where  there 
is  dynamite.  After  examining  the  holes  on  the  night  of  the  blast  I  con- 
cluded that  there  had  been  a  blast  in  every  hole.  The  hole  at  which  Tony 
was  hurt  showed  a  partial  explosion,  because  the  earth  was  down  a  foot 
or  18  inches  below  the  rock,  and  if  there  had  not  been  an  explosion  it 
would  have  been  up  to  the  top  of  the  rock.  The  d3niamite  was  down 
perhaps  2  or  3  feet  in  the  rock,  but  there  is  no  way  to  tell  exactly.  The 
rock  was  shattered  all  around  this  hole,  and  the  dirt  in  the  hole  was  loose, 
and  was  thrown  out  of  the  hole  a  distance  of  12  to  18  inches  from  the  top. 
After  I  told  Tony  to  stop  working  at  this  hole  he  started  to  work  about 
10  feet  away  from  it,  and  then  I  left  him  to  go  to  Mr.  Stakes'  telephone. 
There  were  a  number  of  men  working  around  Tony.  I  was  just  returning 
from  Mr.  Stakes',  and  was  about  600  feet  off,  when  the  explosion  oc- 
curred. My  intention  was  to  have  this  hole  dug  down  a  couple  of  feet 
and  then  put  in  a  second  charge  so  that  the  rock  would  be  thrown  clear 
at  the  next  explosion. 

John  Lintino  testified  as  follows:  — 

At  a  little  after  9  o'clock  on  the  morning  of  the  6th  of  August,  while  I 
was  working  with  Tony,  Tom  called  Tony  up  to  the  banking  and  told  him 
to  dig  out  the  hole.  The  hole  that  exploded  was  right  close  to  me.  I 
could  not  understand  much  English,  so  did  not  get  much  of  what  the  boss 
said  to  Tony. 
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Sal vatore  Sano  testified  as  follows :  — 

I  was  one  of  the  gang  of  men  working  near  Tony.  I  did  not  hear  the 
conversation  between  Tom,  the  boss  and  Tony,  but  I  saw  Tony  going  up 
to  the  hole  with  a  pail  of  water. 

Charlie  Roberts  testified  as  follows:  — 

Tony  and  the  rest  of  the  men  were  working  together  when  Tom,  the 
boss,  came  and  called  Tony,  and  told  him  to  get  a  pail  of  water  and  a 
pimip  and  to  dig  out  the  hole.  Tony  refused  because  he  was  afraid,  but 
Tom  told  him  to  dig  out  the  hole,  that  there  was  no  danger.  I  could  not 
talk  English,  but  I  could  understand  what  the  boss  said  to  Tony.  This 
conversation  was  about  8.30  in  the  morning. 

Dominic  Fertio  testified  as  follows:  — 

I  was  working  about  12  feet  away  from  Tony  when  Tom  called  Tony 
and  told  him  to  go  and  start  on  the  hole.  Tony  said  he  was  afraid  to  work 
on  the  hole,  but  Tom  said  to  get  a  pail  of  water  and  pump  and  start  digging, 
that  there  was  nothing  to  be  afraid  of.  I  could  not  talk  much  English. 
I  think  it  was  9  or  a  little  after  that  Tony  and  Tom  had  thb  conversation. 

Mr.  Thomas  Flynn  testified  as  follows :  — 

I  was  employed  by  Crowe  &  Walsh  as  foreman  around  the  crusher. 
There  was  quite  a  httle  blasting  done  on  this  job,  and  I  had  had  charge 
of  it  about  two  months  before  the  accident  to  Tony  Revita.  I  have  worked 
ofif  and  on  about  twenty-six  years  at  blasting,  so  thoroughly  understand 
it.  Tony's  work  was  usually  on  a  steam  drill.  It  took  two  men  to  drill 
a  hole  and  Tony  was  one  of  them.  After  some  time  Tony  was  able  to  run 
the  drill  himself,  so  his  pay  was  increased  from  $2  to  $2.50  a  day.  When 
Tony  was  not  working  on  the  drill  he  very  often  helped  with  the  blasting, 
i.e.,  he  helped  load  the  holes.  Tony  never  put  the  dynamite  in  any  of  the 
holes,  however.  I  used  to  do  that  myself.  I  sometimes  let  Tony  put  on 
the  caps.  Tony,  two  other  men  and  myself  loaded  all  the  eighteen  holes 
the  night  before  Tony's  injury.  After  the  blast,  Tony,  Charlie,  Mr. 
Stakes  and  Mr.  Walsh  went  around  with  me  to  look  at  the  different  holes. 
From  the  looks  of  the  hole  at  which  Tony  was  hurt  I  thought  the  powder 
was  gone.  When  I  examined  the  holes  I  found  the  wires  in  this  hole,  so 
remarked  to  Tony  then  that  the  next  morning  we  would  reload  the  hole. 
In  my  judgment  there  was  a  complete  explosion  in  every  hole.  There 
could  not  possibly  be  more  than  two  or  three  sticks  of  dynamite  found  in 
the  hole  after  the  explosion,  although  there  were  ten  or  twelve  sticks  put 
in  the  hole  before  the  explosion,  because  men  that  were  working  10  feet 
away  did  not  feel  the  shock.  I  did  not  know  there  was  any  d3mamite  in 
the  hole,  but  if  I  had  known,  I  would  have  dug  it  out  with  water  and  a 
stick  myself  and  would  not  have  sent  Tony  to  do  it.    The  first  thing  in 
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the  morning  I  told  Tony  to  dig  out  the  holes  and  to  load  them  over  again. 
I  then  went  over  to  the  crusher  to  do  some  work,  and  when  I  came  back 
I  found  Tony  was  not  working  on  the  hole.  Tony  said  that  Dan  (Mr. 
Walsh)  told  him  to  go  away  and  not  work  there,  but  I  told  him  to  go  ahead 
and  dig  out  the  hole.  I  thought  that  Tony  was  not  telling  me  the  truth, 
and  that  he  did  not  have  any  talk  with  Mr.  Walsh.  There  were  about 
4i  feet  of  tamping  in  the  hole  that  injured  Tony.  After  the  first  explosion 
there  was  a  foot  or  more  blown  out.  When  I  told  Tony  to  dig  out  the  hole 
I  did  not  tell  him  what  to  take  with  him.  I  was  right  over  the  hole  when 
I  directed  him  to  dig  it  out.  I  was  sure  there  wasn't  any  powder  in  the 
hole  or  I  would  not  have  sent  Tony  to  dig  it  out.  This  was  the  first  time 
I  ever  saw  powder  after  a  blast.  Sometimes  it  happens  that  there  is  pow- 
der which  has  to  be  dug  out  and  recharged.  I  did  not  see  this  accident 
happen.  Upon  examining  the  holes  the  night  before,  either  Charlie  or 
Tony  pulled  out  a  wire  out  of  that  hole.  The  pump  that  Tony  was  using 
was  to  clean  out  holes  before  the  blast.  If  I  had  done  the  work  myself  I 
would  have  used  this  pump  because  I  didn't  think  there  was  any  dynamite 
left  in  the  hole. 

Dominic  Campino  testified  as  follows:  — 

I  worked  for  Mr.  Walsh  on  the  job  on  which  Tony  Revita  was  hurt,  but 
at  the  time  of  the  conversation  between  Mr.  Flynn  and  Tony  I  was  some 
little  distance  off,  so  did  not  hear  anything  that  was  said. 

On  this  evidence  we  find  that  the  employer  was  not  guilty  of 
serious  and  willful  misconduct,  and  we  further  find  that  Flynn, 
the  superintendent,  on  the  night  before  the  employee  was 
injured,  examined  the  holes  where  the  pow^der  had  been  placed, 
and  came  to  the  conclusion  that  it  had  all  exploded,  and  the 
next  morning  put  Tony  Revita  to  work  cleaning  out  the  holes, 
supposing  the  blast  had  exploded  and  that  there  was  no  danger 
in  so  acting,  and  we  find  that  he  was  not  guilty  of  serious  and 
willful  misconduct,  and  rule  that  the  plaintiff,  the  employee,  is 
not  entitled  to  recover. 

The  employer  filed  the  following  requests  for  rulings:  — 

1.  On  all  the  evidence  in  the  case  no  finding  can  be  made 
that  the  employer  was  guilty  of  serious  and  willful  misconduct. 

2.  On  all  the  evidence  in  the  case  it  cannot  be  found  that 
Flynn,  the  superintendent,  was  guilty  of  serious  and  willful 
misconduct. 

3.  On  all  the  evidence  it  cannot  be  foimd  that  Flynn  was 
guilty  of  any  negligence  in  forming  the  judgment  that  he  did 
that  the  hole  which  afterwards  injured  Revita  had  exploded. 
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4.  The  plaintiff  cannot  recover  double  damages  in  the  case 
because  he  received  his  injury  in  consequence  of  disregarding  a 
distinct  warning  of  the  accident  which  caused  his  injury. 

5.  The  plaintiff  cannot  recover  double  damages  in  this  case 
because  he  disregarded  the  express  orders  of  his  employer  when 
he  undertook  the  work  that  caused  his  injury. 

6.  The  plaintiff  cannot  recover  double  damages  in  this  case 
because  when  he  did  the  work  which  caused  his  injury  he  was 
doing  it  in  the  face  of  an  express  warning  of  the  danger  in- 
volved in  it,  and  in  disobedience  of  express  orders  given  him 
by  his  employer. 

7.  The  plaintiff  received  the  injury  for  which  he  now  claims 
double  compensation  because  he  not  only  expressly  disregarded 
a  warning  of  danger,  but  also  an  express  order  given  him  by 
his  employer,  and  proceeded  voluntarily  to  expose  himself  to 
a  danger  which  his  own  testimony  shows  he  appreciated. 

8.  If  the  plaintiff's  negligence  contributed  to  his  injury  he 
cannot  recover  even  though  the  superintendent,  Flynn,  was 
guilty  of  serious  and  willful  misconduct. 

9.  If  the  plaintiff's  negligence  caused  his  injury  he  cannot 
recover  even  though  the  superintendent,  Flynn,  was  guilty  of 
serious  and  willful  misconduct. 

10.  If  the  injured  man  was  guilty  of  gross  negligence  he 
cannot  recover  double  compensation  even  if  the  misconduct  of 
Flynn  was  serious  and  willful. 

11.  The  acts  of  Flynn  after  the  blast,  in  investigating  results 
to  see  if  there  had  been  a  complete  explosion,  would  free  him 
certainly  from  gross  negligence,  which  must  exist  to  bear  out 
the  charge  of  willful  misconduct. 

The  first  and  second  requests  are  given,  the  others  are  re- 
fused. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

James  B.  Carroll. 
James  Fallon. 
Irving  H.  Gamwell  dissents. 
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Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  on  Thursday,  March  5,  1914,  at 
2  P.M.,  and  affirms  and  adopts  the  findings  of  the  committee  of 
arbitration. 

No  new  evidence  was  introduced,  the  case  being  submitted  on 
the  evidence  before  the  committee  of  arbitration,  the  only 
question  involved  being  that  of  serious  and  willful  misconduct 
on  the  part  of  a  person  exercising  superintendence,  the  employee 
claiming  double  compensation  under  Part  II.,  section  3,  of  the 
act. 

The  evidence  shows  that  the  employee,  Tony  Revita,  two 
other  workmen  and  Thomas  Flynn,  the  foreman,  loaded  eight- 
een holes  with  Trojan  powder  on  the  night  before  the  injury, 
and  that  after  the  blast  the  foreman,  accompanied  by  Mr. 
Walsh,  of  the  employing  firm,  and  three  others,  including  the 
employee,  inspected  the  blast  holes.  In  the  judgment  of  the 
said  foreman  there  was  a  complete  explosion  in  every  hole. 
Daniel  Walsh,  of  the  employing  firm,  also  testified  that,  in  his 
opinion,  every  hole  indicated  a  perfect  explosion,  although  the 
tamping  was  not  completely  destroyed  in  ever>'  hole.  It  was 
thought,  from  the  appearance  of  the  hole  at  which  the  em- 
ployee was  injured,  that  the  powder  had  been  discharged.  The 
foreman,  Flynn,  stated:  "I  did  not  know  there  was  dynamite 
in  the  hole,  but  if  I  had  known,  I  would  have  dug  it  out  with 
water  and  a  stick  myself  and  would  not  have  sent  Tony  to  do 
it."  The  employee  was  put  to  work  digging  out  the  hole  for 
the  purpose  of  reloading  it,  and  while  so  engaged  was  instructed 
by  Mr.  Walsh  to  stop  because  of  possible  danger.  Mri  Flynn, 
the  foreman,  passed  shortly  afterwards  and,  seeing  the  em- 
ployee disengaged,  instructed  him  to  resume  the  work  of  clean- 
ing out  the  blast  hole.  A  few  moments  later  the  explosion 
occurred. 

The  employee  claimed  double  compensation,  alleging  serious 
and  willful  misconduct  on  the  part  of  the  subscriber  through  a 
person  exercising  superintendence,  the  foreman,  Fl>Tin.  The 
evidence  shows  that  there  was  neither  serious  nor  willful  mis- 
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conduct  on  the  part  of  the  said  foreman^  his  act  in  ordering 
the  said  employee  to  resume  the  work  of  digging  out  the  blast 
hole  not  being  willful  or  deliberate,  nor  can  it  be  said  that  the 
foreman  had  any  idea  of  the  serious  consequences  which  resulted 
from  the  carrying  out  of  his  instructions.  The  blast  had  been 
carefully  inspected  inunediately  after  the  explosion  by  a  party 
of  five,  including  the  foreman,  Walsh,  the  part  owner,  and  the 
employee,  Revita,  and  as  a  result  of  this  inspection  the  foreman 
and  part  owner  were  both  satisfied  that  there  had  been  a 
complete  or  perfect  explosion  in  each  of  the  eighteen  blast 
holes.  (Brooker  r.  Warren,  9  M.-S.  26  C.  A.;  Rees  v.  Powell 
Duffr\Ti  Steam  Coal  Co.,  Lim.,  4  M.~S.  17  C.  A.;  Reeks  v. 
Kynocb,  Lim.,  4  M.-S.  14.) 

The  Board  finds,  upon  all  the  evidence,  that  the  employee, 
Tony  Revita,  is  not  entitled  to  double  compensation  under 
Part  II.,  section  3,  of  the  act,  the  personal  injury  received  by 
the  said  employee  not  being  due  to  the  serious  and  willful  mis- 
conduct of  the  foreman,  Thomas  Rynn,  who  was  intrusted 
with  and  exercised  powers  of  superintendence  at  the  time  of 
said  injury. 

James  B.  Cabroll. 

Dttdlet  M.  Holmak. 

David  T.  Dickinson. 

Edw.  F.  McSweenet. 

Joseph  A.  Parks. 


Case  No.  472. 

Catherine    Kerrigan,    Dependent    Mother    of    Bernard 

Kerrigan  (Deceased),  Employee, 
E.  S.  Booth,  Employer. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  Insurer, 

Committee  makes  a  Distinction  between  Serious  Mis- 
conduct AND  Serious  and  Willful  Misconduct. 

The  employer  neglected  to  provide  a  "skid"  on  the  right-hand  side  of  the  staging, 

and  by  reason  of  this  neglect  the  employee  was  fatally  injured. 
Held,  that  this  was  not  serious  and  willful  misconduct  on  the  part  of  the  employer. 


KERRIOAN  y.  employers'  UABIUTT  ASSURANCE  CORP'N,  LTD.     361 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1011,  and  amendments 
thereto,  having  investigated  the  claim  of  Catherine  Kerrigan, 
dependent  mother  of  Bernard  Kerrigan  (deceased),  v.  Em- 
ployers^ Liability  Assurance  Corporation,  Ltd.,  this  being  case 
No.  472  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  Boston,  Mass.,  chairman,  representing  the  Indus- 
trial Accident  Board,  William  F.  Mackeman,  Esq.,  of  294 
Washington  Street,  Boston,  Mass.,  representing  the  dependent 
mother,  and  Judge  John  6.  Brackett  of  89  State  Street,  Boston, 
Mass.,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  in  the  Hearing  Room  of  the  Industrial  Accident 
Board,  Pemberton  Building,  Boston,  Mass.,  on  Monday,  Oct. 
27,  1913,  at  10  a.m. 

Bernard  Kerrigan  of  76  Everett  Street,  East  Boston,  Mass., 
aged  twenty-two,  a  longshoreman,  employed  by  E.  S.  Booth 
(insured  by  Employers'  Liability  Assurance  Corporation,  Ltd.), 
a  contracting  stevedore,  at  Clyde  Steamship  Pier  No.  4,  East 
Boston,  Mass.,  on  July  14,  1913,  this  being  Monday,  at  1.46 
in  the  afternoon,  was  helping  to  land  loads  of  sheet  iron,  and 
while  steadying  a  load  of  this  iron  was  either  knocked  off  or 
fell  off  and  was  taken  from  the  water  dead. 

The  questions  at  issue  are:  — 

1.  The  matter  of  the  dependency  of  his  mother,  Catherine 
Kerrigan. 

2.  The  matter  of  the  serious  and  willful  misconduct  of  the 
employer  or  his  superintendent  or  foreman. 

After  a  conference,  counsel  for  both  sides  agreed  that  Cath- 
erine Kerrigan,  the  mother  of  Bernard  Kerrigan,  the  deceased 
employee,  was  partially  dependent  upon  his  average  weekly 
wage,  as  follows:  — 

Bernard  Kerrigan  was  in  the  employ  of  E.  S.  Booth  at  the 
time  of  his  death;  his  average  weekly  wages  were  $15  a  week, 
if  that  be  material;  his  mother  is  Catherine  Kerrigan,  and  she 
was  partly  dependent  upon  his  earnings  for  support;  he  was  a 
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young  man  of  excellent  habits  and  a  good  workman;  the  extent 
of  her  dependency  is  $6.50  a  week;  that  she  will  be  entitled  to 
$3.25  a  week,  which  is  the  proportion  which  the  amount  con- 
tributed by  the  employee  to  his  mother  bears  to  his  annual 
earnings  at  the  time  of  the  injury,  unless  it  be  shown  that  the 
deceased's  death  was  caused  by  the  serious  and  willful  miscon- 
duct of  the  employer  or  of  a  superintendent  in  his  employ, 
when  the  amount  is  doubled. 

On  the  question  of  serious  and  willful  misconduct,  several 
witnesses  for  the  dependent  mother  testified  in  regard  to  the 
stagings,  platforms  and  skids  furnished  by  the  employer  and 
which  were  in  use  during  the  morning  and  afternoon  of  the  14th 
of  July;  also  as  to  the  manner  in  which  Bernard  Kerrigan  was 
handling  loads  of  sheet  iron,  where  he  stood  on  the  vessel,  and 
the  general  custom  in  regard  to  number  of  skids,  platforms  and 
stagings  in  use  on  different  vessels  where  men  were  employed 
as  "landers." 

The  evidence  submitted  in  this  case  shows  that  during  the 
morning  hours  Kerrigan  was  working  on  a  staging,  alongside  of 
which  was  placed  a  skid,  being  largely  to  protect  the  goods 
being  unloaded  from  falling  into  the  water.  At  noon,  the  tide 
having  changed,  the  stern  of  the  ship  had  drifted  out.  In  the 
afternoon,  when  Kerrigan  returned  to  work,  the  foreman  had 
taken  away  the  skid,  which  in  the  morning  had  been  on  the 
left-hand  side  of  the  staging,  and  had  not  replaced  it.  This 
left  the  staging,  approximately  5  feet  wide,  protected  at  the 
sides  by  a  4-inch  plank  raised  from  the  stage  about  6  inches. 
A  bundle  of  sheet  iron  was  being  lowered  from  the  ship  to  this 
stage,  which  struck  the  side  of  the  dock,  then  the  side  of  the 
ship,  and  after  oscillating  for  a  while  came  practically  to  a 
standstill.  It  did  not  hang  directly  over  the  center  of  the  stage, 
but  was  a  few  inches  off  center,  to  the  right.  While  this  bundle 
of  sheet  iron  was  coming  down,  Kerrigan  went  to  the  end  of 
the  staging  on  the  dock  and  waited  until  the  oscillation  had 
stopped;  then  he  walked  over  to  the  right  side  of  the  load,  put 
his  hands  against  the  sheet  iron,  which  was  testified  to  be 
practically  stationary,  and  was  seen  to  step  or  slip  backward 
and  fall,  striking  the  capstan  block  on  the  dock  below,  thence 
into  the  water,  from  which  his  body  was  afterwards  recovered. 
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There  was  no  evidence  that  Kerrigan  or  any  other  workman  had 
protested  against  the  failure  of  the  employer  to  keep  a  skid  on 
the  right  side  of  the  staging.  The  testimony  of  fellow  workmen 
was  that  nine  out  of  ten  men  doing  this  kind  of  work  were 
right-handed,  and  would  choose  to  work  on  the  right  side.  In 
this  case,  it  was  obvious  that  even  if  the  skid  which  had  been 
on  the  left  side  in  the  morning,  had  been  replaced  it  would  not 
have  protected  Kerrigan  against  the  accident.  All  the  employ- 
ees thought  that  safety  would  require  that  each  staging  should 
have  skids  alongside  to  protect  the  workmen;  but  the  logical 
conclusion  from  this  was  that  skids  should  be  on  both  sides, 
because  while  nine  out  of  ten  workmen  worked  on  the  right 
side,  one,  at  least,  worked  on  the  left. 

The  death  certificate  shows  that  Bernard  Kerrigan  died  by 
"drowning,  caused  by  being  accidentally  knocked  overboard." 
The  inquest  report  shows:  — 

I  find  that  his  death  was  caused  by  no  unlawful  act  of  any  person.  He 
was  accidentally  knocked  from  the  staging  leading  from  the  ship  to  the 
wharf,  upon  which  he  was  standing,  into  the  water  and  drowned. 

In  this  case  the  arbitrators,  on  the  evidence  of  the  witnesses 
for  the  dependent  mother,  there  being  no  testimony  introduced 
on  this  point  by  the  employer  or  by  the  insurance  company, 
find  that  reasonable  care  should  have  provided  a  skid  on  the 
right-hand  side  of  the  staging,  to  obviate  the  possibility  of  just 
such  an  accident  as  this,  which  resulted  in  Kerrigan's  death. 
Neglect  to  provide  such  a  skid  leaves  the  employee  open  to 
serious  consequence,  as  in  this  case,  and  may  be  considered  as 
serious  misconduct  and  carelessness  on  the  part  of  the  em- 
ployer or  his  agent;  but  this  does  not  appear  to  be  serious  and 
willful  misconduct,  as  contemplated  in  the  Workmen's  Compen- 
sation Act,  and  the  arbitrators  so  find. 

The  arbitrators  find  that  Catherine  Kerrigan  was  at  the  time 
of  the  injury  partially  dependent  on  the  earnings  of  Bernard 
Kerrigan,  and  is  entitled  to  $3.25  per  week  for  a  period  of  three 
hundred  weeks  from  the  date  of  the  injury,  July  14,  1913,  or 
$975. 

Edw.  F.  McSweeney. 
William  F.  Mackernan. 
John  G.  Brackett. 
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Case  No.  480. 

Genevieve  Cristoforo,  Employee, 
W.  F.  ScEiRAFFT  &  Sons  Corporation,  Employer. 
Employers'   Liability  Assurance   Corporation,   Ltd.,   Inr 
surer, 

St.  Vitus'  Dance  having  Causal  Relation  with  Accident 
A  Personal  Injury.    Compensation  awarded. 

The  employee  received  a  personal  injury  by  reason  of  the  falling  of  a  door,  and  was 
incapacitated  for  work  subsequently  by  an  attack  of  chorea  minor  (St.  Vitus' 
dance).    The  evidence  shows  that  the  accident  was  the  exciting  cause. 

Hdd,  that  the  employee  was  entitled  to  compensation. 

« 

Report  of  Committee  of  Arbitration, 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Genevieve  Cristoforo 
V,  Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  480  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Joseph 
Vesce  of  Revere,  representing  the  employee,  and  Philip  A. 
Hendrick  of  Boston,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial 
Accident  Board,  Pemberton  Building,  Boston,  Mass.,  Wednes- 
day, Nov.  5,  1913,  at  10  a.m. 

Genevieve  Cristoforo,  while  in  the  employ  of  W.  F.  Schrafit 
&  Sons  Corporation,  on  April  3,  was  seated  at  a  table  with  a 
number  of  others,  with  her  back  to  a  door  of  a  very  light  con- 
struction, when  the  door  fell,  a  screw  in  one  of  the  roller, bear- 
ings having  worked  loose,  and  struck  her  on  the  head,  as  a 
result  of  which  she  has  been  unable  to  work  since.  She  was 
paid  compensation  up  to  August  14,  without  any  question;  and 
on  August  21  Dr.  William  H.  Ruddick,  appointed  by  the 
Board  as  an  impartial  examiner,  reported  that  she  was  suffer- 
ing from  chorea  minor  (St.  Vitus'  dance)  caused  by  her  injury; 
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that  she  was  improving  under  medical  treatment,  and  in  his 
opinion  would  be  able  to  return  to  work  in  about  two  weeks. 
He  treated  her  later  in  his  private  capacity,  and  on  September 
26  reported  that  she  had  had  a  relapse  of  St.  Vitus'  dance  and 
would  need  at  least  six  or  seven  weeks  more  of  treatment  to 
put  her  into  shape  for  work.  The  insurer,  through  its  attorney, 
John  M.  Morrison,  suggested  that  the  employee  be  examined  by 
another  impartial  physician,  and  the  committee  voted  to  have 
Dr.  Francis  D.  Donoghue  make  an  examination,  who  on 
November  9  submitted  an  opinion  as  follows:  '*This  appears  to 
be  a  case  of  chorea  minor  (St.  Vitus'  dance)  which  will  grad- 
ually improve  under  treatment.  The  accident  as  described 
seems  to  be  a  sufficiently  exciting  cause  in  a  person  who  is 
predisposed  to  nervous  debility.  While  it  continues  the  girl 
suffers  substantial  disability.  Light  work  or  work  upon  which 
her  mind  can  be  fixed  would  be  an  aid  to  a  cure." 

The  committee,  upon  all  the  evidence,  finds  that  Genevieve 
Cristoforo  is  totally  incapacitated  for  work  as  a  result  of  the 
injury  sustained  on  April  13,  1913,  and  that  she  is  entitled  to 
further  compensation  from  Sept.  4,  1913,  to  be  continued 
during  said  incapacity,  the  average  weekly  wage  being  S4.50 
per  week. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
Joseph  C.  Vesce. 
Philip  A.  Hendrick. 
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Case  No.  482. 

Teofila  Malewicki,  Widow  of  Michael  Malewicki  (De- 
ceased), Employee. 
B.  F.  Sturtevant  Company,  Employer. 
American  Mutual  Liability  Insurance  Company-,  Insurer. 

Widow  of  Employee  who  voluntarily  left  his  Own 
Work  to  assist  Fellow  Workmen  entitled  to  Com- 
pensation ON  Account  of  his  Fatal  Injury'.  Claim 
for  Double  Compensation  dismissed. 

The  employee  was  iiutracted  by  his  foreman  to  block  a  ear  in  the  testing  room 
about  400  feet  from  the  scene  of  the  fatality,  but  during  the  absence  of  said 
foreman  voluntarily  left  his  work  to  assist  other  workmen  in  loading  a  heavy 
heater  coil  on  a  flat  car.  While  he  was  lending  his  aid,  the  wire  rope  which 
held  the  heater  coil  broke  and  the  coil  fell  upon  and  fatally  injured  him.  A 
claim  for  double  compensation,  on  the  ground  that  the  injury  occurred  by 
reason  of  the  serious  and  willful  misconduct  of  the  employer,  was  filed  by  the 
widow. 

Held,  that  the  widow  of  the  employee  was  entitled  to  compensation.  The  claim 
for  double  compensation  was  dismissed. 

Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Michael  Malewicki 
(deceased)  v.  American  Mutual  Liability  Insurance  Company, 
this  being  case  No.  482  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney,  chairman,  William  Shaw  McCallum,  Esq.,  53  State 
Street,  Boston,  Mass.,  for  the  employee,  and  George  P.  Drury, 
Esq.,  89  State  Street,  Boston,  Mass.,  for  the  insurer,  heard  the 
parties  and  their  witnesses  at  the  Hearing  Room  of  the  In- 
dustrial Accident  Board,  Pemberton  Building,  Boston,  Mass., 
on  Monday,  Nov.  3,  1913,  at  2  p.m. 

This  being  a  case  in  which  the  subscriber  comes  under  the 
provision  of  section  3,  Part  II.,  of  the  act,  the  appointment  of 
the  member  of  the  committee  of  arbitration  named  by  the 
association  was  approved  in  writing  by  the  B.  F.  Sturtevant 
Company,  as  provided  in  section  5,  Part  III.,  of  the  act. 

Michael  Malewicki  of  Bussey  Street,  East  Dedham,  was 
fatally  injured  on  Tuesday,  Sept.   16,  1913,  about  1.50  p.m.. 
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while  loading  an  iron  section  of  a  heater  coil,  weighing  about 
2,284  pounds,  on  a  flat  car.  The  steel  rope  holding  the  section 
broke,  dropping  the  heater  coil,  which  fell  and  struck  Male- 
wicki  on  the  head,  fracturing  his  skull  and  causing  death. 
Malewicki's  average  weekly  wages  were  $9,  and  the  B.  F. 
Sturtevant  Company  is  insured  in  the  American  Mutual  Lia- 
bility Insurance  Company. 

The  issues  of  this  case  are:  the  insurance  company  claims 
that  the  accident  to  Malewicki  did  not  arise  out  of  and  in  the 
course  of  his  employment.  The  attorney  for  the  widow  of  the 
deceased  claimed  that  the  accident  did  arise  out  of  and  in  the 
course  of  Malewicki's  employment,  and,  owing  to  the  willful 
and  serious  misconduct  of  the  employer,  the  B.  F.  Sturtevant 
Company,  is  subject  to  the  double  benefits  provided  in  section 
3,  Part  II.,  of  the  act. 

The  evidence  in  the  case  is  substantially  as  follows:  — 

Malewicki  was  employed  as  a  laborer  by  the  B.  F.  Sturtevant 
Company,  and  was  under  the  direct  supervision  of  David  Grant, 
who  had  charge  of  the  shipping  department.  After  the  noon 
hour  Malewicki'  was  told  bv  the  foreman  to  do  certain  work, 
blocking  a  car  in  the  testing  room,  which  is  about  300  or  400 
feet  from  the  place  where  the  accident  occurred.  Mr.  Grant, 
the  foreman,  was  obliged  to  go  to  the  freight  yard  to  see  about 
unloading  cars,  and  when  he  came  back  he  was  told  that  an 
accident  had  occurred  in  another  part  of  the  room,  and  went 
there  and  found  Malewicki  lying  on  the  ground  covered  with 
blood.  The  work  that  he  had  given  Malewicki  to  perform  was 
not  completed,  and  he  had  not  ordered  him  to  help  the  men 
loading  the  heater  coils  on  the  freight  car. 

Michael  Higgins,  an  employee  of  the  B.  F.  Sturtevant 
Company,  testified  that  he  was  controlling  the  brake  of  the 
bolster  at  the  time  of  the  accident,  and  saw  the  accident  to 
Malewicki.  Mr.  Grant,  the  foreman,  was  not  around.  At 
about  twenty  minutes  after  1,  or  thereabouts,  Malewicki  came 
along  just  as  he  (Higgins)  and  two  Polish  workmen  were  loading 
some  coils  on  the  car,  and  voluntarily  offered  to  assist.  Mr. 
Higgins  further  testified  that  Malewicki  had  raised  his  hand  to 
push  off  the  car  when  the  rope  broke,  and  he  was  struck  on  the 
head  and  died  soon  afterwards. 

The  fall  of  the  section  was  due  to  the  breaking  of  the  sling 
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rope,  whicb  was  made  of  3^inch  steel.  He  did  not  know 
whether  this  was  an  old  or  a  new  rope.  This  sling  rope  broke 
about  2  or  3  inches  above  the  section.  It  was  not  the  knot  of 
the  rope  which  broke,  but  a  part  of  the  rope  halfway  up. 

Alex  Beika  testified  that  Malewicki  had  come  and  helped 
him  and  another  Pole  who  was  on  this  job,  but  he  did  not  know 
who  ordered  him  to  come  there.  No  particular  man  had  charge 
of  the  work,  and  when  Malewicki  started  to  work  foreman 
Grant  was  not  there. 

In  answer  to  questions,  the  foreman,  Mr.  Grant,  testified 
that  while  Malewicki  had  left  the  work,  which  he  was  not 
specifically  instructed  to  do,  and  was  helping  these  men  loading 
coils  on  to  this  car,  which  he  had  not  been  directed  to  do,  be 
considered  that  at  the  time  of  the  accident  Malewicki  was  in 
the  employ  of  the  B.  F.  Sturtevant  Company;  and  if  the 
accident  had  not  occurred  and  he  had  found  out  that  he  was 
not  working  on  the  job  which  he  wanted  him  to  do,  he  would 
have  ordered  him  back  on  the  job,  and  would  not  have  dis^ 
charged  him  for  leaving  his  work. 

In  view  of  the  evidence,  the  arbitration  committee  finds  that 
the  preponderance  of  evidence  shows  that  Malewicki's  death 
was  caused  by  an  injury  which  arose  out  of  and  in  the  course 
of  his  employment,  and  that  his  widow,  Teofila  Malewicki,  is 
totally  dependent  upon  him,  and  is  consequently  entitled  to  an 
amount  equal  to  one-half  his  average  weekly  wages  of  S9  a 
week,  or  $4.50  a  week,  for  a  period  of  three  hundred  weeks 
from  the  date  of  the  injury. 

Regarding  the  claim  that  this  death  is  due  to  the  serious  and 
willful  misconduct  of  the  employer,  or  of  any  person  regularly 
intrusted  with  and  exercising  the  powers  of  superintendence, 
the  arbitration  committee  finds  that  there  is  no  evidence  to 
substantiate  the  claim  that  Malewicki's  death  was  due  to  the 
serious  and  willful  misconduct  of  the  employer  or  of  any  person 
regularly  intrusted  with  and  exercising  the  powers  of  superin- 
tendence, and  in  this  case  the  amount  of  compensation  is  there- 
fore not  to  be  doubled,  as  provided  in  section  3,  Part  II.,  of  the 
act. 

Edw.  F.  McSwe£N£Y. 
Wm.  SMaw  McCallum. 
George  P.  Drury. 
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Cabs  No.  485. 

Bridget  O'Hare,  Widow  op  Martin  O'Hare,  Employee. 
A.  J.  Houghton  Company,  Employer. 

Employers'   Liability  Assurance   Corporation,   Ltd.,   /n^ 
surer. 

Personal    Injury    causes    Heart    Lesion    which    grew 

PROGRESSIVELY  WORSE   UNTIL  DeATH  RESULTED.      WiDOW 
ENTITLED  TO  CoifPENSATION. 

The  employee  received  a  i>er8onal  injury  which  resulted  from  the  slipping  of  a  beer 
banel  and  the  striking  of  his  left  side  against  the  tail  board  of  his  wagon  with 
sufficient  force  to  fracture  a  rib.  This  injury  brought  about  a  lesion  of  the 
heart  which  grew  progressively  worse,  no  new  cause  intervening,  until  the  date 
of  his  death. 

Held,  that  the  widow  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Dteiaion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  imder  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Martin  O'Hare  v. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  485  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows :  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Edmond 
F.  Ward  of  Roxbury,  representing  the  widow  of  the  deceased 
employee,  and  John  G.  Brackett,  Esq.,  of  Boston,  representing 
the  insurer,  heard  the  parties  and  their  witnesses  at  the  Hearing 
Room  of  the  Industrial  Accident  Board,  Pemberton  Building, 
Boston,  Mass.,  Tuesday,  Oct.  28,  1913,  at  10  a.m.,  continuing 
at  3  P.M. 

Martin  O'Hare,  tbe  deceased  employee,  employed  by  the 
A.  J.  Houghton  Company,  on  May  15,  1913,  while  in  the  course 
of  his  employment,  was  lifting  a  half  barrel  of  beer  from  the 
tail  board  of  a  wagon  when  it  slipped,  and  he  struck  his  left 
side  against  the  tail  board  with  sufficient  force  to  fracture  a 
rib.    From  that  time  up  to  the  day  of  his  death,  on  Sept.  26, 
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1913,  he  was  treated  for  a  leaking  valve  of  the  heart,  and  died 
of  acute  dilatation  of  the  heart.  The  insurer,  through  John  M. 
JMorrison,  attorney,  contended  that  his  death  was  not  the  result 
of  the  injury  he  received  on  May  15,  1913. 

The  evidence  in  this  case  tended  to  show  that  up  to  the 
time  of  the  injurj^  the  deceased  was  a  healthy,  robust  man,  had 
never  had  a  doctor  to  the  knowledge  of  his  wife,  and  according 
to  the  pay  roll,  as  submitted  by  the  employer  to  show  his 
average  weekly  earnings,  he  had  worked  steadily  every  day 
except  on  holidays.  After  he  received  the  injury  on  May  15 
he  gradually  lost  weight,  and  there  was  a  rapid  progressive 
heart  disturbance  until  the  time  of  his  death. 

Edward  P.  Powers,  M.D.,  treated  the  injured  man  from  the 
time  of  the  injury  until  his  death,  and  testified  that  he  saw 
Mr.  O'Hare  on  the  morning  of  the  16th  of  May  and  found  he 
had  a  large  discoloration  on  the  left  side  of  the  chest;  the  skin 
was  broken,  and  the  injured  man  complained  of  intense  pain 
every  time  he  breathed.  He  could  not  be  examined  by  a 
stethoscope  owing  to  the  pain;  but  three  days  later,  in  going 
over  him,  the  doctor  discovered  a  leaking  valve  of  the  heart. 
Mr.  O'Hare  complained  of  inability  to  sleep  and  shortness  of 
breath.  His  ankles  began  to  swell  and  puffed  up  considerably. 
Although  he  went  to  work  on  Jime  23  it  was  against  the 
doctor's  orders,  and  he  was  taking  medicine  for  his  heart 
continually,  and  complained  night  after  night  of  the  pain  in 
his  left  side.  The  doctor  gave  as  his  opinion  that  this  leaking 
of  the  heart  followed  the  fracture  of  the  rib,  and  that  it  was 
perfectly  evident  that  the  injury  aggravated  a  condition  that 
was  not  in  evidence,  or  else  produced  it. 

Robert  B.  Dixon,  M.D.,  qualified  as  an  expert  on  heart 
troubles,  called  by  the  insurer  and  having  heard  the  testimony, 
gave  as  his  opinion,  among  other  conclusions,  that  the  case  is 
clear  that  there  was  a  progressive  going  down  of  the  heart, 
dating  from  the  time  of  the  injury,  although  the  man  improved 
and  got  better  for  a  while,  and  that  there  is  no  history  to  go 
by  before  that  time.  It  seems  to  be  correct  that  the  injury 
brought  out  something  that  was  not  apparent  before.  He 
would  put  it  that  there  was  some  enlargement  of  the  heart 
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before  the  accident,  and  that  ''the  accident  acted  like  a  match 
to  a  fire  and  produced  some  shock,  stirring  up  a  condition 
which  was  found." 

On  this  evidence,  the  conmiittee  is  called  upon  to  decide 
whether  the  acute  dUatation  of  the  heart,  from  which  Martin 
O'Hare,  the  said  employee,  died,  was  contributed  to  by  the 
personal  injury  received  by  him  on  May  15,  1913,  and  if  so, 
whether  Bridget  O'Hare,  his  widow,  was  living  with  him  at  the 
time  of  said  injury. 

Here  was  a  man  who  had  never  been  treated  by  a  physician 
before  during  all  the  years  of  his  long  married  life,  who  worked 
steadily  and  without  complaint  imtil  the  day  of  the  injury,  when 
a  rib  was  broken  by  the  force  of  an  impact  with  the  tail  board 
of  a  brewer^'  wagon,  following  the  slipping  of  a  loaded  half 
barrel  of  beer.  He  was  attended  by  a  reputable  physician, 
Dr.  Edward  P.  Powers,  who  could  not  make  a  thorough  exami- 
nation until  three  days  after  the  injury,  because  the  employee 
suffered  intense  pain.  At  the  time  of  the  examination  he 
found  a  leaking  valve  in  the  heart  which,  in  his  opinion,  was 
caused  by  the  injury.  0*Hare  complained  of  inability  to 
sleep,  shortness  of  breath  and  his  ankles  became  swollen.  From 
the  very  beginning,  after  giving  necessary  surgical  attention  to 
the  broken  rib,  the  physician  treated  him  with  the  idea  in  view 
of  relieving  his  heart  trouble.  When  the  employee  returned 
to  work  five  weeks  after  the  injury,  he  was  still  suffering  from 
the  heart  lesion.  There  was  a  gradual  loss  in  his  weight, 
accompanied  by  progressive  heart  disturbance,  culminating  in 
death.  The  expert  on  diseases  of  the  heart,  introduced  by  the 
insurer,  testified  that  there  was  a  progressive  going  down  of 
the  heart,  dating  from  the  injury;  that,  in  his  opinion,  there 
was  some  enlargement  of  the  heart  before  said  injury  occurred, 
but  that  the  injury,  acting  much  like  the  application  of  a 
lighted  match  to  tinder,  stirred  up  what  may  possibly  have 
been  a  dormant  condition,  and  death  followed. 

The  chain  of  causation  is  complete;  the  employee  had  always 
been  in  good  health  until  the  injury  occurred;  the  heart  lesion 
followed  as  the  result  of  the  injury,  and  death  from  acute 
dilatation  of  the  heart  subsequently  supervened.     (Dunham  v. 


372       MAssACHrsETTs  workmen's  compensation  cases. 

Clare,  4  M-S,  102  C.  A.;  Thoburn  v,  Bedlington  Coal  Co., 
Ltd.,  5  B.  W.  C.  C.  128  C.  A.;  Trodden  v.  J.  McLennard  & 
Sons,  Ltd.,  4  B.  W.  C.  C.  190  C.  A.) 

The  committee  of  arbitration  finds  that  Martin  O'Hare,  the 
said  employee,  received  a  personal  injury  arising  out  of  and  in 
the  course  of  his  employment  on  May  15,  1913,  said  personal 
injury  being  a  material  contributing  cause  of  his  death  on 
Sept.  26,  1913;  that  Bridget  O'Hare,  his  widow,  living  with 
him  at  the  time  of  the  injury,  is  conclusively  presumed  to  be 
wholly  dependent  upon  the  said  employee  for  support;  that  his 
average  weekly  wages  were  $18.30;  and  that  there  is  due  the 
said  Bridget  O'Hare,  widow  of  the  said  employee,  a  weekly 
payment  of  $9.15  for  a  period  of  two  hundred  and  ninety-six 
and  three-sevenths  weeks  from  Sept.  26,  1913,  —  the  employee 
having  received  compensation  for  a  period  of  three  and  foiu*- 
sevenths  weeks  from  the  incapacity  for  work  and  consequent 
loss  of  wages  prior  to  June  23,  1913,  upon  which  latter  date  he 
returned  to  work,  —  amounting  to  $2,712.32. 

Joseph  A.  Parks. 
Edmond  F.  Ward. 
John  G.  Brackett. 

Findings   and   Decision   of  the    Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their,  witnesses  at  the  Hearing 
Room,  Pemberton  Building,  Boston,  Mass.,  Thursday,  Dec.  18, 
1913,  at  2.45  p.m.,  and  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

The  evidence  before  the  committee  of  arbitration  showed 
that  prior  to  the  date  of  the  injury  the  deceased  was  a  healthy, 
robust  man,  had  never  had  a  physician  so  far  as  his  wife  knew, 
and  had  worked  steadily  every  day  for  his  employer,  except 
on  holidays.  After  he  received  the  injury  on  May  15,  1913,  he 
gradually  lost  weight,  and  there  was  a  rapid  progressive  heart 
disturbance  until  the  time  of  his  death. 

Edward  P.  Powers,  M.D.,  treated  the  injured  employee 
from  the  date  of  the  injury'-  until  he  died,  and  testified  that  he 
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saw  him  on  the  morning  of  May  16,  1913,  and  found  that  he 
had  a  large  discoloration  on  the  left  side  of  the  chest,  the 
skin  being  broken  and  the  employee  complaining  of  intense 
]>ain  every  time  he  breathed.  He  could  not  manipulate  about 
the  seat  of  the  injury  until  May  18  because  of  the  pain  from 
which  the  employee  suffered.  On  the  latter  date,  however, 
the  broken  rib  was  discovered.  He  strapped  the  chest  to  keep 
the  fragments  of  the  rib  in  position,  and  left  a  soothing  dressing, 
tablets  having  already  been  prescribed  to  relieve  the  pain 
caused  by  the  injury.  On  May  19  he  first  examined  him  with 
a  stethoscope,  and  then  discovered  a  leaking  valve  of  the. 
heart.  The  employee  complained  of  inability  to  sleep  and 
shortness  of  breath.  His  ankles  began  to  swell  and  puffed  up 
considerably.  Although  he  resumed  work  on  June  23,  1913, 
it  was  against  the  advice  of  the  physician,  who  stated  that 
while  he  did  not  see  him  professionally  from  June  23  to  Septem- 
ber 17,  during  all  that  time  he  was  under  medication  by  him. 
He  had  been  given  digitalis  for  the  heart  lesion  and  the  doctor 
stated:  "I  know  positively  that  he  carried  a  bottle  of  this 
around  with  him.  I  have  seen  him  with  it  in  his  pocket.  He 
was  taking  10  to  15  drops  three  times  a  day.  That  quieted  the 
heart  and  removed  the  fluid,  —  the  edema."  The  physician 
was  not  experienced  in  treating  cases  where  heart  trouble  was 
caused  by  a  broken  rib,  and  this  was  the  only  case  he  had 
personally  treated.  The  employee  was  the  type  of  man  who, 
if  he  had  the  trouble  before  the  accident,  would  not  have  had 
a  physician  for  it  unless  it  gave  him  particular  trouble.  In 
heart  conditions,  so  far  as  the  doctor  coidd  say,  there  were 
thousands  of  men  going  around  to-day  doing  heavy  manual 
labor  with  probably  worse  hearts  than  the  employee  had.  The 
employee  had  an  attack  of  acute  indigestion  on  Sept.  17,  1913, 
which  was  cxu'ed  on  Sept.  19,  1913.  The  heart  lesion  had  at 
that  time  become  chronic.  ''A  heart  lesion  is  irreparable. 
You  can  repair  a  broken  valve.  Speaking  of  the  acute  indi- 
gestion, at  that  time  there  were  no  symptoms  referable  to 
the  heart.  I  treated  him  for  indigestion."  He  still  had  the 
heart  trouble  and  his  heart  was  still  leaking.  He  stated  that 
the  indigestion  might  have  aggravated  the  chronic  condition 
of  the  heart  due  to  the  injury.    Answering  the  questions  of 
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counsel  for  the  insurer:  "That  was  the  aggravation  that 
brought  about  the  downfall?"  he  said:  "It  might  have  been 
contributory."  "Acute  indigestion  would  accelerate  the  con- 
dition of  a  chronic  diseased  heart?"  "Sometimes,  yes.  I  did 
not  notice  this  acceleration."  "Did  this  indigestion  have  any 
eflFect  upon  the  heart?"  "I  did  not  notice  it."  The  physician 
expressed  the  opinion  that  this  leaking  of  the  heart  followed  the 
fracture  of  the  rib,  and  that  it  was  perfectly  evident  that  the 
injury  aggravated  a  condition  that  was  not  in  evidence,  or  else 
produced  it.  He  signed  the  death  certificate  and  stated  that 
the  immediate  cause  of  death  was  acute  dilatation  of  the  heart, 
mitral  insuflScienc^'  as  contributory,  and  fracture  of  the  rib. 

Frank  H.  Neuberger,  a  shipper  for  the  employing  firm,  stated 
that  O'Hare  appeared  to  have  grown  somewhat  lighter  upon  his 
return  to  work  June  23,  1913,  and  that  he  did  not  look  so 
robust  as  before  the  injur\\ 

The  attorney  for  the  insurer  asked  the  following  question:  — 

During  all  this  time,  from  June  23  up  to  September  17,  did  he  ever 
complain  to  you  of  feeling  unwell? 

Mr.  Neuberger  replied:  The  only  time  Mr.  0*Hare  made  any  remarks 
at  all  was  when  he  reported  to  me.  In  the  way  of  fellowship,  I  said, 
" Martin,  how  are  you  feeling? "    He  said :   "I  could  feel  better." 

Mr.  Neuberger  further  testified  that  the  only  time  he  saw 
him  was  when  he  brought  the  team  into  the  plant.  He  had 
no  knowledge  as  to  the  work  performed  by  him,  nor  could  he 
say  whether  the  man  with  him  lightened  the  burden 'or  not. 
There  were  two  men  on  the  team.  A  side  partner  might 
shoulder  the  big  bulk  of  the  work.  As  a  rule,  they  try  to  work 
together. 

Is  it  not  possible  that,  this  man  having  met  with  an  injury,  the  other 
fellow  might  have  been  likely  to  help  him  out? 

Would  that  not  be  man  fashion?  I  have  been  on  teams  myself,  and 
I  know  just  how  they  work.  The  striker  might  say  to  the  teamster,  "Sit 
down  in  the  seat  and  I  will  do  the  work  I" 

Is  it  possible  that  might  have  happened? 

Yes. 

Robert  B.  Dixon,  M.D.,  called  by  the  insurer  as  an  expert, 
and  who  had  no  personal  knowledge  of  the  case,  stated  that,  in 
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his  opinion,  a  fracture  of  the  rib  would  not  cause  dilatation  of  the 
heart.  The  rib,  from  all  the  evidence,  healed  and  got  well  in 
about  four  or  five  weeks.  The  doctor  stated  that  there  was 
no  question  as  to  the  employee  having  died  from  heart  disease. 
He  could  have  had  a  condition  of  enlargement  of  the  heart 
prior  to  the  injury,  that  is,  hypertrophy,  without  getting  any 
particular  symptoms  from  it.  Many  go  along  with  hyper- 
trophied  hearts  until  they  get  a  heavy  strain,  then  they  begin 
to  get  some  symptoms.  The  question  is  whether  the  broken 
rib  acted  as  an  exciting  cause  for  heart  trouble  already  existing^ 
although  it  had  not  shown  marked  symptoms  of  heart  trouble. 
I  am  unable  to  say  whether  it  did  or  did  not.  It  might 
temporarily  have  keyed  up  the  heart  action  if  there  was  enough 
shock  from  the  trouble;  whatever  shock  there  was  he  got  better 
of  it  and  got  around  again.  The  future  symptoms  in  that  case 
were  those  of  a  diseased  heart,  swelling  feet,  shortness  of 
breath,  some  pain,  particularly  shortness  of  breath  on  exertion. 
The  case  is  clear  that  there  was  a  progressive  going  down  of  the 
heart,  dating  from  the  time  of  the  injury,  although  the  em- 
ployee improved  and  got  better  for  a  while,  and  that  there  is 
no  history  before  that  time.  It  seems  to  be  correct  that  the 
injury  brought  out  something  that  was  not  apparent  before. 
The  doctor  finally  expressed  the  opinion  that  there  was  some 
enlargement  of  the  heart  before  the  accident,  and  that  "the 
accident  acted  like  a  match  to  a  fire  and  produced  some  shock, 
stirring  up  a  condition  which  was  found." 

Mrs.  O'Hare  testified  as  to  the  injury  and  to  his  treatment, 
stating  that  he  took  the  medicine  that  the  doctor  prescribed 
during  the  time  between  the  date  of  his  return  to  work  and  his 
deaths  and  that  he  was  suffering  all  the  time.  Prior  to  the 
injury  he  had  been  a  well  man,  never  having  had  a  doctor  to 
her  knowledge.  After  the  injury,  continuing  during  the  time 
he  resumed  his  employment,  he  complained  continually  of  a 
pain  in  his  heart  and  suffered  constantly. 

The  Industrial  Accident  Board  finds  that  the  personal  injury 
received  by  the  employee,  the  said  Martin  O'Hare,  on  May  15, 
1913,  brought  about  a  lesion  of  the  heart  which  grew  pro- 
gressively worse,  there  being  no  new  cause  intervening,  until 
the  date  of  his  death  on  Sept.  26,  1913.    Notwithstanding  the 
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fact  that  the  employee  returned  to  his  employment  for  a  time, 
the  heart  disease  continued  to  progress,  the  attack  of  indigestion 
from  which  the  employee  suffered  having  been  Wholly  cured, 
and  not  breaking  the  chain  of  causation  between  the  said 
injury,  the  heart  lesion,  and  the  subsequent  death  of  the  em- 
ployee. The  old  cause,  to  wit,  the  progressive  heart  disease, 
continued,  and  death  was  the  natural  consequence  of  said 
progressive  heart  disease,  a  definite  connection  being  established 
between  the  personal  injury  received  on  May  15,  1913,  and  the 
death  of  the  said  employee  on  Sept.  26,  1913.  (Golder  v. 
Caledonian  Railway  Co.,  40  Sc.  L.  R.  89;  Thomson  v.  Mutter, 
Howey  &  Co.,  107  L.  T.  339,  6  B.  W.  C.  C.) 

The  Board  finds  that  there  is  due  Bridget  O'Hare,  the  widow 
of  the  said  Martin  0*Hare,  a  weekly  payment  of  $9.15  for  a 
period  of  two  hundred  and  ninety-six  and  three-sevenths  weeks 
from  Sept.  26,  1913,  from  the  insurer,  the  Employers'  Liability 
Assurance  Corporation,  Limited,  the  said  employee  having  re- 
ceived from  said  insurer  three  and  four-sevenths  weeks'  com- 
pensation on  account  of  total  incapacity  for  work,  there  being 
due  the  said  widow  the  sum  of  $2,712.32  in  weekly  payments 
during  said  period  of  two  hundred  and  ninety-six  and  three- 
sevenths  weeks. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweenet. 

Joseph  A.  Parks. 


Case  No.  486. 

Catherine  St.  John,  Employee. 
F.  H.  Roberts  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Employee   operating   a   Machine   for   Purposes   of   her 

own  not  entitled  to  Compensation. 

The  employee,  whose  usual  occupation  was  that  of  turning  down  laces  in  boxes, 
received  an  injury  while  operating  a  box-lacing  machine,  for  purposes  of  her 
own,  during  the  noon  hour. 

Held,  that  she  was  not  entitled  to  compensation. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Margaret  St.  John, 
mother  of  Catherine  St,  John,  v.  F.  H.  Roberts  Company,  this 
being  case  No.  486  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
representing  the  Industrial  Accident  Board,  Linley  M.  Paul, 
representing  the  employee,  and  William  C.  Prout,  representing 
the  insurer,  heard  the  parties  and  their  witnesses  at  the  Hearing 
Room,  Pemberton  Building,  Boston,  Mass.,  Friday,  Nov.  21, 
1913,  at  10  A.M. 

Plaintiff,  the  employee,  appeared  without  counsel,  and  the 
insurer  was  represented  by  L.  C.  Doyle,  Esq. 

The  testimony  was  substantially  as  follows:  — 

Catherine  St.  John,  the  injured,  whose  address  is  1  Saratoga 
Street,  East  Boston,  testified:  — 

While  working  for  the  F.  H.  Roberts  Company  I  was  injured  on  Sept. 
4,  1913.  In  the  noon  hour  I  tried  this  machine,  and  while  turning  it  felt 
kind  of  nervous  and  my  finger  went  in  the  machine.  I  was  laid  up  for 
about  six  weeks.  Dr.  Cody  attended  me  about  five  weeks.  I  received 
$4  a  week  for  my  regular  work.  I  was  not  quite  fifteen  years  old,  my  birth- 
day b^ng  the  2d  of  October.  I  saw  the  girls  turn  the  machine  and  I  had 
tried  it  several  times  before.  I  am  going  to  school  now,  but  did  not  attend 
school  at  the  time  of  the  accident.  Miss  Agnes  O'Brien,  the  forelady, 
put  me  to  work  turning  down  the  laces  of  the  boxes.  She  never  told  me 
not  to  touch  the  machines,  just  told  me  to  go  to  work.  When  she  found 
me  away  from  my  work,  would  tell  me  to  go  back  again.  Miss  O'Brien 
never  saw  me  using  the  machine.  I  had  made  quite  a  few  boxes  on  the 
machine.  Nobody  told  me  to  keep  away  from  it,  but  this  day  as  I  was 
using  it  Ethel  Bennett  told  me  not  to  use  the  machine,  and  I  told  her  to 
''keep  still."  I  thought  that  by  running  the  machine  during  my  leisure 
moments  I  could  advance  m3rself ,  as  that  was  the  way  some  of  the  other 
girls  had  learned  to  make  boxes.  My  sister  had  learned  to  run  a  machine 
in  this  way. 

Katherine  Seaman  testified:  — 

I  have  worked  four  years  and  operated  a  lacing  machine.  I  was  there 
when  she  went  on  the  machine,  but  was  not  present  when  she  got  hurt. 
I  received  orders  not  to  touch  the  machine,  but  do  not  know  about  any- 
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body  else  receiving  them.    I  did  not  start  running  a  machine  at  first,  but 
was  broken  in.   I  was  instructed  before  I  went  on  the  machine. 

Ethel  Bennett  testified  that  she  lived  at  98  Jacques  Street, 
Somerville:  — 


I  was  working  on  the  ''gluing-off"  machine  and  saw  Miss  St.  John  get 
hurt.    I  told  her  not  to  run  the  machine,  but  she  told  me  "  to  keep  quiet. 
We  have  received  orders  not  to  work  on  this  machine.    I  heard  the  girl 
for  whom  Miss  St.  John  worked  tell  her  not  to  touch  the  machine. 

Miss  Agnes  O'Brien,  forelady  in  the  box-making  department 
of  the  F.  H.  Roberts  Company,  testified  that  Catherine  St. 
John  was  hired  as  a  floor  girl,  and  that  turning  down  laces  was 
her  regular  w^ork:  — 

When  I  found  her  doing  other  work  I  always  sent  her  back  to  her  own. 
I  paid  her  at  the  regular  rate  of  $4  per  week.  I  never  saw  her  at  a  machine 
at  all.  I  expected  her  to  do  so  muph,  because  when  she  got  behind  in  her 
work  it  kept  back  the  girl  whom  she  helped.  I  was  not  in  the  room  at  the 
time  of  the  accident.  Had  stepped  out  to  the  office,  and  when  I  came  back 
found  that  she  had  gone  to  the  hospital.  She  did  not  want  to  see  me.  I 
go  out  to  the  office  quite  frequently,  but  there  is  a  man  in  charge  of  the 
machines,  and  he  was  at  the  carpenter's  bench  repairing  when  the  accident 
happened. 

On  this  evidence  we  find  that  Catherine  St.  John  at  the  time 
she  met  with  her  injury  was  working  in  a  place  where  she  was 
not  directed  to  be,  and  at  an  employment  she  was  not  hired 
to  do;  that  she  was  not  asked  or  invited  to  work  upon  the 
machine  whereon  she  was  injured,  and  it  was  not  known  to  the 
employer  or  any  person  acting  with  authority  for  said  employer 
that  she  was  so  engaged.  We  therefore  find  that  the  injury  to 
the  employee  did  not  arise  out  of  and  in  the  course  of  her  em- 
ployment, and  that  she  is  not  entitled  to  compensation  under 
the  Workmen's  Compensation  Act. 

James  B.  Carroll. 

William  C.  Prout. 

Linley  M.  Paul. 
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Case  No.  487. 

Nora    Nickerson,    Dependent  of  Lester  W.   Nickerson 

(Deceased)^  Employee. 
Boston  Woven  Hose  and  Rubber  Company,  Employer. 
New  England  Casualty  Company,  Insurer. 

Personal    Injury    results    from    Minor    Transgression 

AND  NOT  BY  REASON  OF  EMPLOYEE'S  SeRIOUS  AND  WlLL- 

FUL  Misconduct.    Widow  awarded  Compensation. 

The  employee  was  engaged  to  do  general  cleaning,  painting  and  whitewashing,  and 
some  of  his  work  had  to  be  done  near  machinery  and  shafting  which,  when  in 
motion,  would  involve  danger.  He  had  been  directed  to  do  this  work  during 
the  noon  hours  when  the  machinery  was  stopped.  On  the  day  of  the  injury 
the  superintendent  had  said  to  the  employee  that  the  work  on  a  wall  near  the 
moving  shafting  should  be  done  at  noon,  when  the  machinery  was  stopped. 
This  was  about  11.30  a.ii.  The  employee  went  to  work  at  this  place  about 
five  minutes  later,  expecting  to  finish  the  job  when  the  machinery  was  stopped. 
His  clothing  was  caught  by  a  projection  from  the  collar  on  the  ■h<t^*-mg.  his 
body  was  drawn  around  the  shafting,  and  he  received  injuries  which  caused 
his  death.  The  insurer  refused  to  pay  compensation,  alleging  serious  and 
willful  misconduct  on  the  part  of  the  employee  in  failing  to  obey  the  instruc- 
tions of  the  superintendent. 

Held,  that  the  widow  was  entitled  to  compensation,  the  injury  not  having  occurred 
by  reason  of  the  employee's  serious  and  willful  misconduct. 

Review  before  the  Industrial  Accident  Board. 

Dtcition.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Court  affirms  the  decision  of  the  Industrial 
Accident  Board. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.^  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Nora  Nickerson,  de- 
pendent of  Lester  Nickerson,  deceased  employee,  v.  New 
England  Casualty  Company,  this  being  case  No.  487  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son, chahman,  Waiiam  J.  Drew  for  the  employee,  and  Benjamin 
A.  Lockhart,  Esq.,  for  the  insurer,  heard  the  parties  and  their 
witnesses  at  the  Town  Hall,  Plymouth,  Wednesday,  Nov.  19, 
1913,  at  10  A.M.,  and  reports  as  follows:  — 
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The  committee  finds  that  the  above  employee  on  Aug,  1, 
1912,  received  an  injury  arising  out  of  and  in  the  course  of  his 
employment,  which  caused  his  death  on  the  same  day.  At 
the  time  of  his  injury  his  average  weekly  wages  were  $13.  For 
a  period  of  about  two  weeks  before  the  date  of  the  injury  the 
plant  of  said  rubber  company  at  Chiltonville  had*  been  under- 
going general  cleaning,  including  interior  painting  and  white- 
washing. The  general  manager  had  told  a  superintendent  at 
the  beginning  of  this  period  to  direct  the  men  not  to  do  cleaning 
work  near  the  dangerous  machinery  or  shafting  while  in  motion, 
and  to  have  the  work  done  in  such  dangerous  places  during 
the  noon  hours,  when  the  machinery  was  stopped.  The  super- 
intendent told  said  employee  of  this  order  in  general  terms  two 
or  three  times  before  the  date  of  the  injury,  and  the  employee 
had  twice  assisted  in  said  work  of  cleaning  during  different 
noon  hours  when  the  machinery  was  stopped. 

On  the  date  of  the  injury,  at  about  11.30  a.m.,  the  superin- 
tendent saw  the  employee  whitewashing  in  the  devulcanizing 
room.  The  employee  was  then  standing  in  a  so-called  drain- 
bin,  and  his  staging  or  platform  used  in  whitewashing  walls 
was  then  alongside  of  the  end  wall  of  said  room,  opposite  and 
farthest  away  from  a  shafting  carrying  several  pidley  wheels. 
The  shafting  ran  parallel  to  and  about  18  inches  from  the 
adjacent  waU,  and  was  at  this  time  in  motion.  The  employee, 
after  asking  the  time  of  day,  said  to  the  superintendent,  pointing 
towards  the  wall  in  the  direction  of  the  moving  shafting,  "  What 
shall  I  do  up  there?"  The  superintendent  said,  "We  will  do 
that  during  the  noon  hour,  after  the  machinery  is  stopped." 
He  also  told  the  employee  that  it  was  about  11.30,  that  he 
would  find  out  the  correct  time  and  report  it  to  him.  He 
left  the  room  for  this  purpose,  but  other  duties  prevented  his 
immediately  attending  to  it.  About  ten  minutes  later,  or  some 
few  minutes  before  the  noon  hour,  the  superintendent  was 
attracted  by  a  noise  in  the  devulcanizing  room.  He  immedi- 
ately caused  the  machinery  to  be  stopped,  and  went  into  said 
room,  and  saw  the  employee  lying  on  the  staging  which  had 
then  been  placed  alongside  of  the  wall  below  said  shafting,  with 
a  space  of  about  18  inches  between  said  staging  and  the  wall. 
This  staging  was  a  ladder  and  a  plank  placed  across  a  section 
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of  the  top  of  the  drain-bin.  Some  fresh  whitewashing  had  just 
been  done  on  this  adjacent  wall,  in  area  about  3  feet  wide, 
which  would  have  taken  about  five  minutes  to  do.  The  shaft- 
ing was  at  an  elevation  of  about  3  feet  above  the  staging,  and 
the  area  freshly  whitewashed  was  on  a  level  above  the  line  of 
the  shafting.  The  employee  had  been  stripped  of  his  entire 
clothing  except  his  shoes  and  stockings,  and  said  clothing  was 
wound  tightly  around  the  shafting,  at  a  place  where  there  was 
a  metal  collar  with  two  flanges  projecting  up  from  its  ends  and 
a  screw  head  also  sticking  up  from  the  collar  between  the 
flanges.  There  was  also  a  nick  broken  out  from  the  edge  of 
the  collar,  apparently  before  the  accident.  A  loose  jumper 
worn  by  the  employee  was  the  first  article  of  clothing  woimd 
around  the  surface  of  the  collar,  the  other  articles  being  over 
this  jimiper.  The  employee  was  a  man  weighing  about  180 
pounds. 

The  committee  finds,  considering  the  employee's  size  and  the 
location  of  the  freshly  whitewashed  area,  that  he  had  probably 
done  this  work  while  standing  on  the  platform,  on  the  side 
away  from  the  shafting,  —  that  is,  not  in  the  space  between 
the  shafting  and  the  wall,  —  and  thus  his  jumper  was  caught 
by  the  projections  on  said  collar  as  he  stooped  under  the  shaft- 
ing in  connection  with  using  the  pail;  that  his  body  was  carried 
around  the  shafting  and  struck  against  the  staging-platform, 
and  received  the  injuries  which  caused  his  death. 

The  committee  finds  that  he  removed  the  staging  to  this 
position  after  the  superintendent  had  left  him  at  11.30,  and  had 
been  about  five  minutes  working  at  whitewashing  before  the 
accident,  expecting  every  minute  that  the  shafting  and  ma- 
chinery would  be  stopped  at  the  noon  hour,  when  he  would 
continue  the  work,  with  the  machinery  and  shafting  then  at 
rest. 

It  was  contended  by  the  insurer  that  the  injury  did  not  arise 
out  of  and  in  the  course  of  his  employment,  and  that  it  was 
caused  by  reason  of  the  employee's  serious  and  willful  mis- 
conduct. The  committee  cannot,  after  hearing  all  the  evidence 
and  testimony,  agree  with  this  contention.  It  appears  that  it 
arose  out  of  and  in  the  course  of  his  employment,  being  within 
scope.    The  shafting  and  machinery  were  about  to  stop  at  any 


382         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

moment,  in  the  mind  of  this  employee,  when  he  could  continue 
to  work  with  absolute  safety.  His  decision  to  do  some  white- 
washing in  this  very  brief  interval  seems  more  like  a  sudden 
thought  than  a  willful  act.  It  seems  that  it  should  fairly  be 
regarded  as  a  minor  transgression  at  most,  from  his  standpoint, 
and  not  as  serious  and  willful  misconduct. 

The  committee  therefore  finds  that  the  claimant,  who  is 
his  widow,  and  who  was  living  with  him  at  the  time  of  the 
injury,  was  wholly  dependent  upon  him  at  the  time  of  the 
injurj',  and  that  she  is  entitled  to  a  weekly  compensation  of 
S6.50  for  a  period  of  three  hundred  weeks  from  Aug.  1,  1912, 
the  date  of  the  injurJ^ 

David  T.  Dickinson. 
.  Benjamin  D.  Lockhart. 

Wm.  J.  Drew. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Friday,  Jan.  9,  1914,  at  2.15  p.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSwheeney. 

Joseph  A.  Parks. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

Sheldon,  J.  The  insurer  contends  that  this  injury'-  hap- 
pened by  reason  of  the  employee's  "serious  and  willful  mis- 
conduct," and  so  that  no  compensation  can  be  awarded  therefor 
(St.  1911,  c.  751,  Part  II.,  §  2).  He  was  employed  to  do  gen- 
eral cleaning,  painting  and  whitewashing.  Some  of  his  work 
had  to  be  done  near  machinery  and  shafting  which,  when  in 
motion,  would  involve  danger;  and  he  had  been  directed  to  do 
this  work  during  the  noon  hours  when  the  machinery  was 
stopped.     At  about  half-past  11  o'clock  on  the  forenoon  of  the 
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day  on  which  he  was  injured,  the  superintendent,  in  answer 
to  a  question  from  him  about  work  on  a  wall  near  the  moving 
shafting,  said  to  him,  "We  will  do  that  during  the  noon  hour 
when  the  machinery  is  stopped,"  and  told  him  also  that  it  was 
about  half-past  11,  and  that  he  (the  superintendent)  would  find 
out  the  correct  time  and  report  it  to  him.  The  employee  went 
to  work  at  this  place  about  five  minutes  later,  expecting  that 
the  machinery  would  be  stopped  at  noon,  when  he  would  con- 
tinue the  w^ork  with  the  machinery  at  rest.  His  clothing  was 
caught  by  a  projection  on  the  collar  of  the  shafting,  his  body 
was  drawTi  around  the  shafting,  and  he  received  injuries  which 
caused  his  death. 

"Serious  and  willful  misconduct"  is  a  very  different  thing 
from  negligence,  or  even  from  gross  negligence.  (Burns'  Case, 
ante;  Johnson  v.  Marshall  Sons  Co.  (1906),  A.  C.  409.)  It 
resembles  closely  the  wanton  or  reckless  misconduct  which 
will  render  one  liable  to  a  trespasser  or  a  bare  licensee. 
(See  Romana  v,  Boston  Elevated  Railway,  Mass.  218,  and  the 
cases  cited  on  p.  76.)  Its  existence  under  any  particular  cir- 
cumstances is  usually  a  question  of  fact.  (Leishman  v.  Dixon, 
3  B.  W.  C.  C.  560;  George  v.  Glasgow  Coal  Co.  (1909),  A.  C. 
123;  Bist  v.  London  &  Southwestern  Railway,  96  L.  T.  750.) 

Here  the  Industrial  Accident  Board  has  found,  in  accord- 
ance with  the  report  of  the  arbitration  committee,  that  this  was 
not  "serious  and  willful  misconduct;"  that  "the  shafting  and 
machinery  were  about  to  stop  at  any  moment  in  the  mind  of 
this  employee,  when  he  could  continue  to  work  with  absolute 
safety.  His  decision  to  do  some  whitewashing  in  this  very 
brief  interval  seems  more  like  a  sudden  thought  than  a  willful 
act.  It  seems  that  it  should  fairly  be  regarded  as  a  minor 
transgression,  at  most,  from  his  standpoint,  and  not  as  'serious 
and  willful  misconduct.'  '* 

Unless  this  finding  is  shown  to  be  unwarranted,  upon  the 
evidence,  it  now  is  conclusive.  (Donovan's  Case,  217  Mass. 
76;  Bentley's  Case,  217  Mass.  79;  Diaz's  Case,  217  Mass.  36.) 
We  cannot  say  that  it  was  unwarranted.  The  fact  that  the 
injury  was  occasioned  by  the  employee's  disobedience  to  an 
order  is  not  decisive  against  him.  To  have  that  effect,  the  dis- 
obedience must  have  been  willful,  or,  as  was  said  by  Lord 
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Lorebiirn,  in  Johnson  v,  Marshall,  Sons  &  Co.,  Ltd.  (1906), 
A.  C.  409,  411,  '' deliberate,  not  merely  a  thoughtless  act  on 
the  spur  of  the  moment." 

This  case  comes  well  within  the  rule  of  the  decisions  which 
have  been  cited.  The  decree  of  the  Superior  Court  must  be 
affirmed. 

So  ordered. 


Case  No.  490. 

Paul  Mikonis,  Employee. 

N.  D.  Cass  Company,  Employer. 

Royal  Indemnffy  Company,  Insurer, 

Employee  who  receives  Personal  Injury  by  Reason 
OF  Imperfect  Operating  Conditions  not  enttfled 
to  Double  Compensation. 

The  employee  olaimed  that  he  received  a  peFsonal  injury  by  reaaon  of  the  condition 
of  the  saw  which  he  was  using,  said  condition  being  due,  he  alleged,  to  the 
serious  and  willful  misconduct  of  his  employer.  Two  fellow  employees 
testified,  however,  that  the  injury  was  caused  because  the  claimant  reached 
over  the  saw  to  remove  a  stick  which  had  become  wedged,  and  cut  his  thumb 
thereby.  He  could  have  shut  off  the  power  and  removed  the  obstruction 
without  danger  of  injuiy. 

Hdd,  that  the  employee  was  not  entitled  to  double  compensation,  the  injury  not 
having  been  caused  by  reason  of  the  serious  and  willful  misconduct  of  his 
employer. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Paul  Mikonis 
V.  Royal  Indemnity  Company,  this  being  case  No.  490  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  conmiittee  of  arbitration,  consisting  of  Dudley  M- 
Holman,  chairman,  representing  the  Industrial  Accident  Board, 
Judge  Elisha  S.  Hall,  representing  the  insurer,  and  Anthony 
Moshure,  representing  the  employee,  heard  the  parties  and 
their  witnesses  at  the  Selectmen's  Room,  Town  Hall,  Athol, 
Mass.,  on  Friday,  Nov.  21,  1913,  at  12*45  p.m. 

The  appearances  were  as  follows:  Henry  S.  Ames,  Esq., 
for  the  employee,  Robert  E.  Beecher,  Esq.,  for  the  employer, 
and  Mr.  Stetson  for  the  insurer. 
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It  appeared  in  evidence  that  Paul  Mikonis,  while  working 
in  the  wood  department  of  the  N.  D.  Cass  Company,  toy  and 
paper  box  manufacturers  at  Athol,  Mass.,  was  injured  on 
Wednesday,  July  23,  1913,  at  4  o'clock  in  the  afternoon  while 
operating  a  rip  saw.  It  was  agreed  that  his  average  weekly 
wages  were  $9.  The  accident  resulted  in  severing  his  right 
thumb  at  the  first  joint,  causing  the  loss  of  one  phalanx  of 
his  thumb.  . 

It  was  agreed  by  counsel  that  he  was  unable  to  work  for  a 
period  of  five  weeks.  He  was  entitled  to  specific  compensa- 
tion at  the  rate  of  $4.50  a  week  for  a  period  of  twelve  weeks 
for  the  loss  of  the  phalanx,  and  to  $4.50  a  week  for  three 
weeks  beginning  with  the  fifteenth  day  after  the  accident. 

The  employee,  through  his  attorney,  raised  the  question  of 
serious  and  willful  misconduct  on  the  part  of  the  employer  or 
his  agents  or  superintendents,  as  there  was  no  guard  on  the 
saw.  The  arbitration  committee  visited  the  premises  where 
the  accident  occurred,  to  examine  into  the  working  conditions 
there.  Mikonis  claimed  that  he  was  given  poor  saws  to  work 
with,  dull  and  liable  to  cause  injury,  and  that  he  frequently 
had  protested  against  working  with  such  saws.  A  fellow 
employee,  Stanley  Snrski,  testified  that  he  himself  had  refused 
to  work  with  dull  saws,  fearing  injury,  and  that  he  always 
secured  a  sharp  saw  upon  making  a  complaint,  as  he  refused 
to  work  with  a  dull  saw. 

It  appeared  in  evidence  that  the  firm  employed  a  man 
whose  chief  duty  was  to  set  and  sharpen  saws,  and  this  was 
done  largely  by  mechanical  appliances  which  are  in  general 
use  in  such  places;  that  the  saws  such  as  Mikonis  used  were 
sharpened  ordinarily  two  or  three  times  a  day,  and  that  when 
he  needed  a  sharper  saw  he  had  simply  to  go  to  the  filer  and 
get  a  sharpened  saw,  and  this  he  frequently  did.  He  claimed 
that  when  he  asked  the  "boss"  for  a  different  saw  to  work  with 
he  was  frequently  sworn  at  and  told  that  he  could  either  work 
with  the  tools  which  were  provided  or  he  could  get  out;  that 
there  were  several  machines  using  saws  that  were  similar  to 
the  one  used  by  Mikonis,  and  that  when  a  workman  took  a 
saw  from  his  machine  into  the  sharpening  room  he  was  given 
a  sharpened  saw,  and  that  the  saw  which  he  took  back  was 
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just  as  likely  to  be  given  to  some  other  man  as  it  was  to  come 
back  to  him.  In  other  words,  the  saws  rotated  between  the 
different  employees  who  were  using  such  saws.  No  evidence 
was  introduced  to  show  that  the  saws  which  were  used  were 
of  an  inferior  make  or  grade,  but  it  did  appear  in  evidence 
that  the  saws  were  of  a  high  grade,  such  as  would  be  commonly 
used  in  an  establishment  of  this  sort. 

Mikonis  claimed  that  his  injury  was  received  because,  the 
saw  being  dull,  the  wood  jumped  and  his  hand  was  thrown 
against  the  saw,  severing  his  right  thumb  at  the  first  joint. 
Two  of  his  fellow  employees  testified  that  they  were  standing 
near  him  and  were  looking  at  him  at  the  time  of  the  accident; 
that  their  vision  was  unobstructed  by  anything,  and  that  he 
really  received  the  accident  by  reaching  over  the  saw  to  remove 
a  stick  of  wood  which  had  become  wedged,  and  cut  his  thumb 
against  the  saw  in  this  manner.  He  could  have  shut  off  his 
power  and  have  removed  the  obstruction  without  any  danger 
to  himself.  There  were  conditions,  however,  under  which  this 
man  was  operating  that  might  have  been  so  perfected  by  the 
installation  of  safety  devices  as  to  have  prevented  this  accident; 
but  there  was  no  testimony  introduced  sufficient  in  weight  to 
allow  his  contention  that  the  accident  arose  out  of  the  serious 
and  willful  misconduct  of  his  employer  or  his  agents  or  super- 
intendents. 

We  find,  therefore,  that  Paul  Mikonis  received  an  injury 
arising  out  of  and  in  the  course  of  his  employment  on  July 
23,  1913,  which  resulted  in  the  loss  by  severance  of  his  right 
thumb  at  the  first  joint,  and  that  he  is  entitled  to  recover 
specific  compensation  for  the  loss  of  a  phalanx  for  twelve 
weeks  of  one-half  his  average  weekly  wages,  S4.50,  and  that 
he  is  entitled,  further,  to  free  medical  and  surgical  attendance 
during  the  first  fourteen  days  after  the  accident  and  to  com- 
pensation for  three  weeks  beginning  with  the  fifteenth  day  after 
the  accident,  and  that  he  is  not  entitled  to  recover  double 
compensation. 

Dudley  M.  Holman. 
Elisha  S.  Hall. 
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Case  No.  492. 

Patrick  O'Connor,  Employee, 

A.  Bracket!  &  Son,  Employer. 

London  Guarantee  and  Accident  Company,  Ltd.,  Insurer. 

Employee  who  received  a  Personal  Injury  by  Reason 
OF  AN  Assault  by  an  Irate  Customer  entitled  to 
Compensation. 

The  employee  had  been  instructed  to  decline  to  supply  a  certain  customer  with 
merchandise  until  he  had  paid  a  bill  that  was  long  overdue.  This  customer, 
having  paid  his  bill,  and  received  the  goods  ordered,  had  occasion  to  pass 
the  employee.  The  former  was  in  an  angry  mood,  because  of  the  latter's 
refusal  to  serve  him  in  the  first  instance,  and  he  called  the  employee  a  name 
and  struck  at  him  as  he  passed.  The  employee  parried  the  blow  and  the  customer 
laid  hands  on  him,  the  employee  meanwhile  resisting,  with  the  result  that  the 
latter  received  the  personal  injury  which  caused  him  to  be  totally  incapacitated 
for  work.  The  committee  came  to  the  conclusion  that  the  employee  was 
subjected  to  a  risk  in  the  proper  carrying  out  of  his  employer's  orders  through 
no  contributory  action  or  remark  of  his  own. 

Hdd,  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Deciaian,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration.     (Mr.  Dickinson  dissents.) 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Patrick 
O'Connor  v.  London  Guarantee  and  Accident  Company, 
Ltd.,  this  being  case  No.  492  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney  of  the  Industrial  Accident  Board,  chairman,  N. 
P.  Sipprelle,  Esq.,  of  6  Beacon  Street,  Boston,  Mass.,  rep- 
resenting the  insurer,  and  Thomas  H.  Mahoney,  Esq.,  of  15 
Beacon  Street,  Boston,  Mass.,  representing  the  employee,  heard 
the  parties  and  their  witnesses  in  the  Aldermanic  Chamber 
of  the  City  Hall,  West  Newton,  Mass.,  Dec.   12,   1913,  at 

10  A.M. 

Patrick  O'Connor,  whose  average  weekly  wage  was  $14,  was 
employed   by  A.   Brackett   &  Son,    who   are  insured  by  the 


388         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

London  Guarantee  and  Accident  Company,  Ltd.,  and  on 
Aug.  19,  1913,  he  was  injured  by  breaking  the  fibula  of  his 
right  leg,  causing  incapacity  for  work  for  a  period  of  six  weeks. 

It  appears  from  the  testimony  that  O'Connor's  employers 
are  dealers  in  hay,  grain,  coal,  wood,  etc.  One  day  early  in 
the  week  preceding  the  said  nineteenth  day  of  August,  1913, 
the  date  of  the  injury,  a  customer  by  the  name  of  Lacey 
bought  three  bushels  of  oats  for  which  he  did  not  pay. 
O'Connor  was  instructed  by  his  employer  not  to  deliver  any 
more  oats  to  Lacey  on  credit  until  he  paid  for  the  three 
bushels  for  which  he  already  owed. 

It  appears  that  after  this  order  was  given  to  O'Connor 
Lacey  came  into  the  office  and  paid  for  the  oats  which  he  had 
bought,  but  no  notification  of  his  having  done  so  was  given 
to  O'Connor. 

Early  in  the  morning  of  Aug.  19,  1913,  before  the  book- 
keeper or  the  head  of  the  firm  came  to  the  store,  Lacey  came 
in  and  asked  O'Connor  to  sell  him  two  bushels  of  oats. 
O'Connor  told  him  that  he  could  not  have  any  more  oats 
until  Lacey  paid  for  what  he  already  had.  There  were  no 
witnesses  to  this  meeting,  and  there  was  a  divergence  of 
testimony  between  Lacey  and  O'Connor  as  to  exactly  what 
O'Connor  said  to  Lacey. 

Lacey  told  O'Connor  that  he  was  going  to  pay  cash  for  the 
oats  he  ordered,  whereupon  O'Connor  took  $1.25,  given  him 
for  this  purpose,  and  went  to  the  bookkeeper's  desk  to  write 
the  receipt  therefor  and  to  make  change.  At  this  time  the 
bookkeeper.  Miss  Graham,  came  in,  and  O'Connor  left  the 
office  to  allow  her  to  conclude  the  transaction,  while  he  went 
for  the  two  bushels  of  oats,  and  put  the  same  in  Lacey's  team, 
which  was  standing  in  the  yard. 

From  the  testimony  of  Lacey  and  O'Connor  it  appears  that 
prior  to  this  time  there  had  been  no  cause  for  ill  feeling,  and 
that  none  had  existed  between  them.  Lacey  admitted  in  his 
testimony  that  he  was  exceedingly  vexed  and  angry  at  O'Connor 
because  when  he  came  in  and  asked  for  the  oats  he  said 
O'Connor  accused  him  of  having  stolen  some  oats  the  previous 
week. 

According  to  O'Connor's  testimony,  when  Lacey  came  from 
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the  office,  after  concluding  the  transaction  mth  Miss  Graham, 
O'Connor  was  in  a  narrow  passageway  engaged  in  the  act  of 
connecting  an  electric  wire  to  a  fixture. 

Lacey's  testimony  was  that  O'Connor  was  standing  in  the 
middle  of  said  passageway  to  the  yard,  and  that  he  had  brushed 
O'Connor  as  he  passed  by. 

O'Connor  testified  that  Lacey  had  called  him  a  name  and 
struck  at  him,  and  thai  he  parried  by  putting  up  his  arm, 
and  that  Lacey  had  grabbed  hold  of  him,  and  that  he  resisted 
and  in  the  struggle  which  followed  both  fell  out  of  the  door- 
way upon  a  pile  of  loose  slabs  of  wood  with  Lacey  under- 
neath. 

O'Connor  fiuther  testified  that  as  they  were  on  the  ground 
he  exclaimed  that  he  would  have  the  law  on  Lacey  for  the 
assault. 

When  he  got  up  he  looked  around  to  see  whether  there  were 
any  witnesses  to  the  assault  in  sight,  and  that  thereupon 
Lacey  had  jumped  at  him,  grabbing  him  by  the  neck,  and  that 
as  he  did  so  he,  O'Connor,  stepped  on  a  piece  of  loose  slab 
which  gave  way,  and  he  felt  his  leg  snap,  and  cried  out  that 
his  leg  was  broken.  Lacey  then  got  into  his  wagon  and  drove 
away.  Lacey  said  he  did  not  believe  O'Connor's  leg  was 
broken. 

The  arbitrators  find  from  the  evidence  that  O'Connor,  while 
in  the  pursuit  of  his  occupation,  and  while  fulfilling  the  orders 
of  his  employer,  informed  Lacey  that  his  employer  could  no 
longer  give  him  credit.  The  fact  that  Lacey  had  in  the  mean- 
while paid  A.  Brackett  &  Son,  the  employers  in  question,  the  bill 
which  he  owed  them,  and  which  was  the  cause  of  the  trouble, 
was  not  known  to  O'Connor.  This  statement  by  O'Connor, 
however  made,  vexed  Lacey,  who,  when  he  went  out  after 
paying  for  the  two  bushels  of  oats  bought  on  August  19, 
according  to  his  testimony,  brushed  by  O'Connor  in  the 
passageway,  and  that  this  was  the  beginning  of  the  occurrence 
which  afterwards  resulted  in  the  fracture  of  O'Connor's  leg. 
Both  parties  agreed  that  prior  to  Aug.  19,  1913,  no  ill  feeling 
existed  between  them,  and  that  as  both  fell  to  the  ground, 
O'Connor  exclaimed  that  he  would  have  the  law  on  Lacey, 
and  that  Lacey  thereafter  got  into  his  wagon  and  drove  away; 
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also  that  O'Connor  was  subsequently  employed  by  A.  Brackett 
&  Son.  All  these  facts,  when  considered  in  relation  to  this 
case,  confirm  the  belief  that  Lacey  was  the  aggressor. 

The  arbitrators  find,  therefore,  as  a  fact,  that  Patrick 
O'Connor  received  an  injury  by  having  the  fibula  of  the  right 
leg  broken,  which  injury  incapacitated  him  for  labor  for  six 
weeks.  In  consequence  thereof  O'Connor  is  entitled  to  his 
reasonable  medical  and  hospital  services  for  the  first  two 
weeks  after  the  injury,  and  to  four  weeks'  incapacity  com- 
pensation at  one-half  his  average  weekly  wage  of  $14,  making 
a  total  due  him  from  the  London  Guarantee  and  Accident 
Company,  Ltd.,  in  addition  to  his  medical  and  hospital  serv- 
ices for  two  weeks,  of  $28  for  disability  compensation. 

Edw.  F.  McSweenet. 
Thomas  H.  Mahoney. 

N.  P.  Sipprelle  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  Thursday,  Jan.  15,  1914,  at 
3  p.m.,  and  affirms  and  adopts  the  findings  of  the  committee  of 
arbitration. 

The  facts  are  substantially  set  forth  in  the  report  of  the 
committee  of  arbitration,  the  Board  finding,  upon  the  evidence 
introduced  before  said  committee,  that  the  employee  received 
a  personal  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment. It  was  the  duty  of  the  employee,  the  said  Patrick 
O'Connor,  to  serve  customers  who  called  at  the  place  of  busi- 
ness of  his  employer;  and  in  the  course  of  his  employment,  in 
accordance  with  orders  from  the  office,  it  became  the  duty  of 
the  said  employee  to  refuse  to  furnish  grain  or  other  materials 
to  customers  whose  bills  remained  unpaid.  In  the  case  under 
consideration  O'Connor  had  been  instructed  to  decline  to  supply 
Lacey  with  oats  until  he  had  paid  his  bill  at  the  office.  Lacey 
thereupon  tendered  O'Connor  payment  for  the  oats  ordered. 
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and  after  depositing  the  money  in  the  office  the  latter  deposited 
the  oats  in  Lacey's  wagon.  The  latter,  who  was  in  an  angry 
mood,  because  of  O'Connor's  refusal  to  serve  him  in  the  first 
instance,  had  occasion  to  pass  the  employee,  and  called  him 
a  name  and  struck  at  him  as  he  passed.  O'Connor  parried 
the  blow,  and  Lacey  laid  hands  on  him,  the  employee  resisting, 
with  the  result  that  O'Connor  received  the  personal  injury 
which  caused  him  to  be  totally  incapacitated  for  work  for  a 
period  of  six  weeks. 

There  is  no  question  as  to  this  injury  arising  "in  the  course 
of"  the  employment,  since  it  occurred  while  the  workman  was 
doing  the  duty  which  he  was  employed  to  perform.  It  arose 
"out  of"  the  employment,  because  there  was  a  causal  con- 
nection between  the  refusal  of  the  employee  to  deliver  mer- 
chandise to  a  customer,  in  accordance  with  the  orders  of  the 
employer,  and  the  assault  which  followed;  between  the  con- 
ditions under  which  the  employer  required  the  said  employee 
to  work  and  the  resulting  injury.  If  it  had  not  been  for  the 
employee's  obedience  to  the  orders  of  his  employer,  the  cus- 
tomer would  not  have  lost  his  temper  and  assaulted  the 
employee,  the  personal  injury  following  as  a  natural  incident 
of  the  work,  and  one  which  might  reasonably  be  contemplated 
as  a  result  of  the  exposure  occasioned  by  the  nature  of  the 
employment,  particularly  in  view  of  the  fact  that  said  em- 
ployment contemplated  the  refusal  by  the  employee  to  serve 
certain  customers  who  were  in  arrears  in  the  payment  of  their 
accounts. 

The  risk  of  an  assault  by  an  irate  customer,  to  whom  credit 
had  been  refused,  may  reasonably  be  looked  upon  as  incidental 
to  the  employment  of  the  employee,  who  claims  compensation 
in  this  case.  This  is  not  a  case  where  the  injury  was  not  due 
to  the  nature  of  the  employment,  nor  is  it  a  case  where  thfe 
employee,  by  reason  of  his  own  conduct,  exposes  himself  to 
injury.  It  was  a  peril  involved  in  his  contract  of  service  with 
the  employer.  Challis  v.  London  &  South  Western  Ry.  Co., 
7  W.  C.  C.  23;   Nisbet  v.  Rayne  and  Burn,  3  B.  W.  C.  C.  507. 

Cozens-Hardy,  M.  R.,  in  Craske  v,  Wigan,  2  B.  W.  C.  C, 
says  that  it  must  be  shown  that  "the  accident  arose  because 
of  something  I  was  doing  in  the  course  of  my  employment, 
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or  because  I  was  exposed,  by  the  nature  of  my  employment, 
to  some  peculiar  danger." 

The  committee  of  arbitration  had  an  opportunity  to  observe 
the  employee,  O'Connor,  and  the  customer,  Lacey)  and  came 
to  the  conclusion  that  the  said  employee  was  subjected  to 
a  risk  in  the  proper  carrying  out  of  his  employer's  orders 
through  no  contributory  action  or  remark  of  his  own,  which 
brought  the  injury  within  the  scope  of  the  statute. 

The  Board  finds,  therefore,  that  the  said  employee,  Patrick 
O^Connor,  received  a  personal  injury  arising  out  of  and  in  the 
course  of  his  employment,  on  Aug.  19,  1913,  and  was  totally 
incapacitated  for  work  by  reason  of  said  injury  for  a  period 
of  six  weeks;  that  his  average  weekly  wages  were  $14;  that 
there  is  due  him  a  reasonable  allowance  for  medical  services 
during  the  first  two  weeks  after  the  injury,  and  the  sum  of 
$28  in  full  for  all  incapacity  for  work  on  account  of  said 
personal  injury. 

James  B.  Carroll. 

Dudley  M.  Holman. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 

I  respectfully  dissent  from  this  decision  on  the  ground  that 
the  injurj'  did  not  arise  out  of  the  employment. 

David  T.  Dickinson. 


Case  No.  493. 

Mrs.  Ada  Parker,  Widow  of  Albert  Parker,  Employee, 
Taunton-New  Bedford  Copper  Company,  Employer. 
American  Mutual  Liability  Insurance  Company,  Insurer. 

Fatal  Injury  arises  out  of  and  in  the  Course  of  the 
Employment.  Dependent  Widow  entitled  to  Com- 
pensation. 

a  questioii  was  raised  as  to  whether  the  fatal  injury  occurred  by  reason  of  the 
lighting  of  a  cigarette  by  the  employee  and  the  ignition  of  his  clothing,  or 
by  reason  of  the  use  of  a  lantern  or  light.  The  weight  of  the  evidence  showed 
that  the  clothing  of  the  employee  was  saturated  with  oil,  and  that  everywhere 
he  ran  after  the  accident  oil  dripped  and  pieces  of  clothing  fell,  following 
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the  flames  from  the  oil  drippingB.    The  probable  and  reasomible  cause  of  the 
presence  of  oil  in  such  excess  quantity  was  traced  to  the  lantern,  according 
to  the  testimony  of  several  witnesses. 
Held,  that  the  injury  arose  out  of  and  in  the  course  of  the  employment,  and  that 
the  widow  was  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Ada  Parker, 
widow  of  Albert  Parker,  v.  American  Mutual  Liability  In- 
surance Company,  this  being  case  No.  493  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks 
of  the  Industrial  Accident  Board,  chairman,  William  Acton 
of  Fall  River,  Mass.,  representing  the  widow,  and  Thomas  A. 
Tripp  of  New  Bedford,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  in  the  Aldermanic  Chamber,  City 
Hall,  New  Bedford,  Mass,  on  Friday,  Nov.  21,  1913,  at  11  a.m. 

Charles  R.  Cummings,  Esq.,  and  Orton  Peck,  Esq.,  appeared 
for  the  widow  and  the  insurer,  respectively. 

The  insurer  questioned  whether  the  injury  which  caused 
the  death  of  Albert  Parker,  the  employee,  arose  out  of  and  in 
the  course  of  his  employment,  and  the  average  weekly  wages 
were  also  in  dispute.  The  said  employee  received  burns  while 
at  work  in  the  shop  of  the  Taunton-New  Bedford  Copper 
Company,  and  a  question  was  raised  whether  a  lamp,  used  in 
connection  with  his  employment  or  a  cigarette,  caused  the 
injury  which  resulted  fatally. 

Mrs.  Ada  Parker,  widow  of  the  said  employee,  testified  that 
she  married  him  on  Jan.  8,  1913,  and  that  he  died  on  Sept. 
17,  1913.  She  was  called  to  St.  Luke's  Hospital,  where  her 
husband  had  been  taken,  immediately  after  the  injury  was 
received,  at  about  1  o'clock  on  the  morning  of  September  17,  and 
remained  there  four  or  five  hours,  death  occurring  at  about 
6  o'clock.  Her  husband  was  conscious  all  the  time,  and  in 
answer  to  her  request  for  an  explanation  of  the  accident  he 
had  informed  her  that  it  was  through  no  fault  of  his;  a  lamp 
had  caused  it,  and  he  had  thrown  it  from  him,  as  it  was  all 
ablaze.  He  said  it  seemed  to  blaze  up  into  his  face,  and  told 
her  that  the  lamp  would  be  found  in  the  shop.    Mrs.  Mary 
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Bailey  accompanied  her  and  heard  part  of  the  conversation. 
Her  husband  earned  an  average  weekly  wage  of  between  $11 
and  $12. 

Mrs.  Mary  Bailey  testified  that  she  went  to  the  hospital  with 
Mrs.  Parker,  and  that,  while  she  did  not  hear  all  of  the  con- 
versation between  husband  and  wife,  heard  him  say  it  was  a 
lamp  which  had  caused  the  injury  to  him. 

Robert  Disbury  testified  that  he  arrived  at  the  hospital  at 
about  5  o'clock,  remaining  with  Parker  until  he  died.  Parker 
stated  that  he  knew  he  was  going  to  die,  and  that  he  would 
like  to  speak  to  him  alone.  The  dying  man  and  Disbury  talked 
over  the  arrangements  for  the  funeral.  His  speech  was  in- 
coherent, but  he  told  Disbury  that  either  a  light  or  lamp 
caused  his  death.  A  cigarette  was  never  mentioned.  Parker 
smoked  cigarettes.  He  knew  this  because  he  lived  in  his 
home  about  five  or  six  weeks  and  had  seen  him  smoke  them. 

Frederick  Champagne,  a  fellow  employee,  testified  that  his 
attention  was  called  to  Parker  by  hearing  him  cry  out  for  help. 
He  had  seen  him  five  minutes  before  as  he  finished  his  lunch, 
at  about  five  minutes  of  12.  He  tried  to  put  the  fire  out,  but 
Parker  would  not  keep  still.  He  continued  to  run  around  the 
shop,  and  everywhere  he  ran  oil  would  drip  onto  the  floor 
and  pieces  of  clothing  fell;  then  there  would  be  a  flame. 
Parts  of  the  factory  were  burned,  and  firemen  came,  and  one 
of  the  men  asked  if  he  had  helped  Parker.  Nothing  was  said 
then  about  a  lamp.  There  are  electric  and  arc  lights  in  the 
shop  and  lanterns  were  also  used;  if  you  wanted  to  be  "fussy" 
and  have  perfect  work  you  used  a  lantern.  The  men  sometimes 
did  that,  and  Parker  had  used  a  lantern  previous  to  the  night 
of  the  accident,  to  his  knowledge,  about  two  or  three  times, 
—  used  it  to  look  at  the  rolls.  The  lantern  used  was  what 
is  known  as  a  "watchman's  lantern,"  not  supposed  to  break 
and  about  3  feet  high.  One  lantern  was  used  by  the  workmen 
and  it  was  not  the  watchman's  lantern.  He  thought  there 
was  a  lantern  left  beside  the  watchman's  lantern  for  the  use 
of  the  workmen,  and  it  was  kept  in  different  places,  where 
the  workmen  used  ii.  It  was  customary  to  ask  the  watchman 
for  a  lantern.  Parker's  machine  had  been  running  while  he 
was  eating.     He  could  see  Parker  from  his  end  of  the  room. 
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A  torch  was  sometimes  used,  but  there  appeared  to  be  no 
occasion  for  its  use  on  Parker's  machine,  and  on  the  night  of 
the  accident  the  hghts  in  the  mill  were  in  fairly  good  order, 
there  apparently  being  no  occasion  for  the  use  of  a  lamp. 

George  L.  Bronson,  who  stated  that  he  was  "foreman  of 
the  rolls,"  stated  that  he  never  knew  of  the  use  of  a  torch  in 
Parker's  shop.  In  explanation  of  the  use  of  the  word  "shop" 
he  stated  that  all  the  "shops"  were  in  one  room  and  on  the 
same  floor,  with  no  regular  partitions  between  them.  There 
was  only  one  lantern  used,  and  that  was  down  at  the  roughing 
place,  a  watchman's  lantern,  about  75  feet  away  from  Parker's 
machine.  The  torches  were  in  the  machine  shop,  about  25 
feet  away.  He  made  an  examination  six  hours  after  the 
accident,  not  looking  for  anything  in  particular,  but  looking 
around  for  the  purpose  of  ascertaining  what  caused  it.  He 
had  left  the  shop  at  9.30  p.m.,  several  hours  before  the  acci- 
dent, and  could  not  say  what  was  used  after  that.  In  his 
opinion,  no  one  could  get  a  lantern  unless  he  went  to  the 
storeroom  or  to  the  watchman.  He  could  not  say  how  many 
lanterns  were  kept  in  the  storeroom,  and  did  not  go  into  the 
storeroom  to  see  if  any  were  missing.  He  did  not  find  a 
cigarette. 

Joseph  G.  Menzer,  superintendent  of  the  plant,  went  to  the 
scene  of  the  accident  between  6  and  6.30  in  the  morning, 
desirous  of  ascertaining  its  cause,  and  began  looking  for  any- 
thing that  might  possibly  have  caused  it.  He  found  absolutely 
nothing  near  Parker's  machine.  An  alarm  had  been  rung 
in,  the  fire  department  had  come,  firemen  had  been  in  the 
room. 

James  W.  Kane,  foreman  in  the  rolling  mill,  stated  that 
while  talking  to  Mr.  Cook,  the  morning  after  the  accident, 
Mr.  Suprenant  picked  something  out  of  the  machine  and  threw 
it  out  of  the  window.  He  could  not  say  whether  it  had  been 
burned  or  not.  It  was  a  cigarette,  and  he  stated  that  it  was 
found  inside  of  the  frame  of  one  of  Parker's  three  machines. 

Joseph  Suprenant  came  to  work  at  6.20  a.m.  of  the  morning 
following  the  accident  and  found  no  trace  of  a  torch  near  the 
machine.  He  had  left  the  night  before  at  9.30,  at  which  time 
Parker  was   making  a  burlap   apron,   which   he   noticed  was 
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oily.  He  found  a  cigarette  in  the  machine  known  as  No.  2, 
near  No.  3  machine^  and  threw  it  out  of  the  window.  He 
could  swear  the  cigarette  offered  in  evidence  was  the  one 
thrown  out  of  the  window,  as  he  knew  the  kind  Parker  smoked. 
It  was  a  ''Zira.''  It  was  found  at  about  8.20  a.m.  He  also 
found  a  5-galIon  oil  can  with  a  dent  in  it  on  the  floor,  and 
noticed  oil  on  floor  near  wall.  The  oil  can  was  out  of  its 
usual  position,  the  place  for  it  being  on  a  little  horse  on  No.  I 
machine. 

James  H.  Loveridge  testified  that  he  was  talking  to  Parker 
just  before  the  accident  and  was  about  18  inches  away  from 
him.  Parker  was  rolling  a  cigarette  with  a  match  in  his  hand. 
He  had  not  lighted  the  match.  He  did  not  think  the  cigarette 
presented  in  evidence  was  the  one  Parker  was  making.  He 
then  went  to  his  own  machine,  about  75  or  80  feet  away,  and 
was  giviiig  it  attention,  as  it  was  running  badly,  when  he  saw 
Parker  running  down  in  the  flames.  A  torch  was  kept  on  his 
rolls,  and  when  a  torch  was  not  used,  a  lantern  was. 

Frank  Murray,  the  night  watchman,  testified  that  Parker 
did  not  have  one  of  his  lanterns  on  the  night  of  the  accident, 
but  that  he  had  let  him  take  lanterns  occasionally.  He  could 
not  remember  the  last  time  before  the  accident  that  he  had 
loaned  Parker  a  lantern,  but  it  was  within  two  or  three  nights. 
He  had  taken  the  lantern  about  four  times  in  six  weeks.  He 
lighted  it  himself  in  the  yard  or  shipping  room,  and  then 
brought  it  to  Parker's  machine  and  left  it  there. 

John  H.  Barrows  testified  that  he  had  made  out  the  report 
of  the  injury  filed  with  the  Industrial  Accident  Board,  but 
said  nothing  about  a  cigarette  as  being  its  cause.  As  to  wages, 
he  stated  that  the  plant  has  been  very  busy  for  a  year  past, 
working  overtime,  night  men  working  seventy-seven  and  one- 
half  hours  during  the  first  five  working  nights  and  five  and 
one-half  hours  on  Saturday,  —  a  total  of  eighty-three  hours,  at 
16J  cents  per  hour.  Regular  time  would  be  fifty-eight  hours 
at  the  same  rate.  Regular  time  for  a  night  man  is  sixty 
hours,  without  overtime. 

Clarence  A.  Cook  testified  that  the  shops  run,  when  not 
busy,  fifty-eight  hours  per  week;  when  busy,  until  9.30  at 
night,  pay  being  given  for  a  total  of  eighty-three  hours.    Some- 
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times  the  day  force  runs  until  9.30,  and  the  others  come  on 
at  6  o'clock  and  work  all  night. 

The  evidence  as  to  the  use  of  a  cigarette  by  the  employee 
was  not  convincing,  and  is  dismissed  by  the  committee  as  not 
being  a  factor  in  causing  his  death.  The  witness  Suprenant 
testified  to  having  found  a  cigarette  in  one  of  the  three  ma- 
chines used  by  Parker;  and  although  it  was  thrown  out  of  the 
window,  he  swore  that  it  was  the  identical  cigarette  found 
by  him  in  said  machine,  when  questioned  at  the  hearing. 
He  further  testified  that  it  was  a  "Zira"  cigarette.  There 
was  no  evidence  by  him  or  any  one  else  that  Parker  had 
ignited  that  cigarette,  or  any  cigarette,  on  the  night  of  the 
injury.  Another  witness,  Loveridge,  testified  that  he  saw 
Parker  rolling  or  making  a  cigarette,  having  an  unlighted  match 
in  his  hand  while  so  engaged  in  making  the  cigarette,  but  he 
did  not  see  him  light  the  cigarette.  This  could  not  have 
been  a  "Zira"  cigarette,  since  a  "Zira"  is  a  manufactured 
article.  Another  question  arises  as  to  whether  a  man  may 
conveniently  hold  a  match  in  his  hand  while  rolling  or  making 
a  cigarette.  It  is  rather  improbable  that  Parker  held  a  match 
in  his  hand  if  he  was  making  a  cigarette. 

Lamps  and  torches  were  used  in  the  factory  at  times,  and 
Parker  had  occasionally  used  a  lamp  in  connection  with  his 
work;  and  the  evidence  is  that  a  lamp,  according  to  the 
testimony  of  Mrs.  Ada  Parker  and  Mrs.  Mary  Bailey,  and 
either  a  lamp  or  light,  according  to  the  testimony  of  Robert 
Disbury,  was  the  cause  of  the  fatal  injury,  this  being  the 
reason  given  by  the  said  employee  upon  his  death  bed  at 
the  hospital  at  a  time  when  he  knew  that  death  was  only  a 
question  of  a  few  hours.  He  made  no  mention  of  cigarettes 
in  any  way.  The  lamp  was  all  ablaze  and  he  threw  it  from 
him  in  an  endeavor  to  escape  his  terrible  fate.  Such  a  state- 
ment, made  under  such  solemn  circumstances,  with  the  knowl- 
edge that  only  a  few  moments  separated  him  from  death, 
must  be  given  full  consideration  and  weight.  The  fact  that 
there  is  no  aflSrmative  evidence  to  show  that  a  lantern  was 
found  is  not  of  weight,  in  view  of  the  further  fact  that  the 
fire  alarm  was  sounded  and  many  firemen  had  been  in  the 
factory,  which,  with  the  resulting  confusion,  might  well  have 
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rendered  a  search  made  some  six  or  eight  hours  after  the 
accident  for  any  apparent  cause  unavailing.  It  has  been 
shown  in  evidence  that  Parker's  clothing  was  saturated  with 
oil,  and  that  everywhere  he  ran  oil  dripped  and  pieces  of 
clothing  fell,  followed  by  flames  from  the  oil  drippings.  Where 
did  the  oil  come  from?  Neither  his  clothing  nor  the  burlap 
apron  he  wore  could  ordinarily  have  been  so  saturated  with 
oil  that  it  would  drip  onto  the  floor  and  burst  into  flames 
when  his  burning  clothes  dropped  off.  The  probable  and 
reasonable  cause  of  the  presence  of  oil  in  such  excess  quantity 
may  well  be  traced  to  the  lantern,  which  the  deceased  himself 
stated  on  his  death  bed  was  the  real  cause  of  the  injury. 

The  committee  agreed  that  the  average  weekly  wages  of 
Albert  Parker  were  $11,  and  so  finds.  The  committee  further 
finds  that  the  personal  injury  which  caused  the  death  of 
Albert  Parker,  the  said  employee,  arose  out  of  and  in  the 
course  of  his  employment,  and  that  Ada  Parker,  the  widow 
who  lived  with  him  as  his  wife  at  the  time  of  his  death,  is 
conclusively  presumed  to  be  wholly  dependent  upon  him  for 
support,  and  that  the  said  Ada  Parker  is  therefore  entitled 
to  the  payment  of  $5.50  weekly  for  a  period  of  three  hundred 
weeks  from  the  date  of  the  injury  on  Sept.  16,  1913. 

Joseph  A.  Parks. 
William  Acton. 
Thos.  a.  Tripp. 


Case  No.  497. 

Michael  O'Brien,  Employee. 
Taylor-Burt  Company,  Employer. 

_  m 

Employers'   Liability  Assurance   Corporation,   Ltd.,   In- 
surer. 
Wm.  Teahan,  M.D.,  Physician. 

Employee  justified  in  engaging  his  Own  Physician  and 
Reasonable  Fee  awarded  for  Services  rendered. 

The  employee,  not  being  satisfied  with  the  medical  services  furnished  by  the 
insurer's  physician,  engaged  his  own  physician  and  claimed  compensation 
on  account  of  his  liability  to  said  physician  for  the  services  rendered.  It 
was  agreed  that  the  employee  was  justified  in  engaging  his  own  physician. 

Hddt  that  the  employee  was  entitled  to  a  reasonable  allowance  for  medical  services. 
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Report  of  CommiMee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Michael 
O'Brien  v.  Employers'  Liability  Assurance  Corporation,  Ltd., 
this  being  case  No.  497  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  James  Clark, 
190  East  Dwight  Street,  Holyoke,  representing  the  employee, 
and  Thomas  H.  Kirkland,  31  Elm  Street,  Springfield,  rep- 
resenting the  insurer,  heard  the  parties  and  their  witnesses  at 
the  Aldermanic  Chamber,  City  Hall,  Holyoke,  Mass.,  on 
Tuesday,  Dec.  9,  1913,  at  2  p.m.  T.  Francis  Maher,  Esq., 
appeared  for  the  insurer  as  counsel,  and  the.  employee  was 
not  represented  by  counsel. 

The  question  in  dispute  is  the  amount  to  be  allowed  the 
employee  in  payment  of  Dr.  Teahan's  bill  during  the  first 
two  weeks  following  the  injury. 

Michael  O'Brien,  the  injured  employee,  while  working  for  the 
Taylor-Burt  Company,  was  injured  July  9,  1912,  at  5.45  p.m. 

Dr.  William  Teahan  testified:  — 

O'Brien  caroe  to  my  office  and  at  first  I  did  not  want  to  treat  him. 
It  seems  after  he  was  hurt  he  went  to  the  company's  doctor,  Dr.  Witherell, 
and  he  sewed  up  the  wound  in  some  way  and  then  turned  him  over  to 
Dr.  Minor,  who  saw  O'Brien  three  or  four  times.  O'Brien  was  not 
satisfied  with  the  treatment  of  Dr.  Minor.  He  had  a  wound  on  his 
left  arm  about  3  inches  long,  running  from  the  ulnar  to  the  radial  side. 
This  was  superficially  sutured  and  the  wound  was  suppurating.  There 
was  hair  still  on  his  arm,  which  would  indicate  it  was  rather  hastily 
sewed  in  the  office  of  the  doctor.  Between  the  sutures  pus  was  oozing 
out.  The  muscles  and  tendons  had  been  severed  and  there  was  no 
attempt  to  unite  them,  and  as  a  result  three  of  his  fingers  contracted 
into  the  palm  of  his  hand.  In  an  operation  of  this  kind  we  do  not  look 
for  good  results.  Considering  I  had  three  physicians  at  the  operation, 
$150  is  very  reasonable.  This  bill  of  $150  is  primarily  for  the  operation. 
If  we  did  not  operate  on  his  hand,  it  would  have  been  useless.  This 
operation  took  about  two  hours.  When  a  person  is  operated  on,  a 
siu*geon  charges  for  the  operation,  and  the  rest  of  the  visits  which  are 
necessary  are  included  in  the  primary  fee.     After  the  operation  I  called 
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at  the  hospital  about  every  day  for  six  weeks.  There  was  need  of  two  as- 
sistants in  this  operation,  one  to  mop  up  the  blood  and  the  other  to 
retract  the  muscle.  I  paid  these  men  each  $10.  Then  there  was  the 
doctor  who  gave  the  ether,  and  his  fee  was  S5.  Dr.  Rosenbull  gave  the 
ether  and  Drs.  Brady  and  Doolan  assisted. 

Dr.  Witherell  testified :  — 

O'Brien  came  to  my  office  and  had  a  wound  on  his  left  arm  about  3 
inches  long,  and  it  was  bleeding  quite  a  good  deal.  Suggested  that  he 
go  to  the  hospital  because  it  was  a  hospital  case,  but  he  did  not  want  to. 
I  closed  the  wound.  I  did  not  suture  the  muscles,  but  did  suture  the 
skin  and  did  it  up  antiseptically.  I  just  saw  him  that  day,  July  9,  1912. 
I  was  going  away  on  a  vacation,  but  he  reported  at  my  office  just  the  same 
and  Dr.  Minor  treated  him.  For  an  operation  of  this  kind  shoidd  think 
I  might  get  $75,  but  it  would  depend  on  how  much  I  had  to  attend  to 
him  afterwards.  I  don't  think  there  is  anything  to  show  the  minimmn 
or  maximimi  price  for  these  operations. 

Dr.  Minor  testified:  — 

It  was  my  duty  to  look  after  Dr.  Witherell's  cases  when  he  went 
away,  and  Mr.  O'Brien  was  one  of  them.  When  he  came  to  see  me  the 
day  after  the  injury  I  took  down  the  dressing,  cleansed  the  wound  as 
best  I  could,  and  did  not  disturb  the  arm  very  much.  I  put  it  up  in 
the  same  position  as  I  found  it,  put  on  a  clean  bandage,  and  the  last 
time  I  saw  him  his  arm  was  swollen  considerably,  but  we  expect  this  in 
a  condition  of  this  sort.  His  fingers  were  somewhat  flexed,  but  because 
of  the  amount  of  swelling  I  did  not  think  that  was  very  much  amiss. 
In  fact,  I  did  not  test  the  fingers  because  I  knew  some  operation  had 
been  performed,  and  I  did  not  want  to  disturb  it.  I  saw  him  three  times, 
and  then  Dr.  Teahan  telephoned  that  Mr.  O'Brien  had  come  to  him 
and  he  was  going  to  look  after  the  case. 

It  was  agreed  that  Michael  O'Brien  was  justified  in  hiring 
Dr.  Teahan. 

On  this  evidence  we  find  that  Michael  O'Brien  is  entitled 
to  payment,  to  the  amount  of  $125,  for  medical  attention 
covering  the  first  two  weeks  following  the  injury,  the  only 
question  in  this  case  being  the  amount  of  the  doctor's  bill. 

James  B.  Carroll. 
James  Clark. 
Thomas  H.  Kirkland. 
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Casm  No.  499. 

ft 

Annie  Malloy,  Wroow  of  William  J.  Malloy,  Employee. 

William  J.  Fallon,  Employer. 

Fidelity  and  Casualty  Company  of  New  York,  Insurer. 

Personal   Injury,    resulting   fatally,    and    arising    out 
OF  A  Quarrel  precipitated   by  the   Employee,   not 

COVERED  BY  ACT. 

The  employee  received  a  personal  injury,  resulting  fatally,  by  reason  of  a  quarrel 
-with  a  fdlow  employee,  said  quarrel  being  precipitated  by  the  deceased 
without  cause.  The  employee  struck  another  employee,  the  latter  clinching 
with  him,  and  the  deceased  fell  back  against  the  machine.  He  never  regained 
consciousness. 

Held,  that  the  injury  did  not  arise  out  of  and  in  the  course  of  the  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Annie  Malloy, 
widow  of  William  J.  Malloy,  v.  Fidelity  and  Casualty  Com- 
pany of  New  York,  this  being  case  No.  499  on  the  files  of  the 
Industrial  Accident  BDard,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Richard 
Baker,  Esq.,  122  Calumet  Street,  Roxbury,  representing  the 
widow,  and  Benjamin  B.  Piper,  Esq.,  53  State  Street,  Boston, 
Mass.,  representing  the  insxu^er,  heard  the  parties  and  their 
witnesses  in  the  Hearing  Room,  1  Beacon  Street,  Boston, 
Mass.,  Monday,  Aug.  10,  1914,  at  9.30  a.m. 

John  M.  Morrison,  Esq.,  represented  the  insurer. 

It  was  agreed  that  the  average  weekly  wages  of  the  employee, 
William  J.  Malloy,  were  $11;  that  the  injury  occurred  on 
Sept.  30,  1913,  and  that  the  employee  died  without  regaining 
consciousness. 

The  only  point  in  dispute  was  as  to  whether  the  injury  arose 
out  of  and  in  the  course  of  his  employment,  the  insurer  claim- 
ing that  the  employee's  death  was  the  result  of  a  quarrel  with 
a  fellow  employee,  as  a  result  of  which  he  received  the  injury 
which  caused,  his  death.    William  Malloy,  the  employee,  was 
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a  machine  operator  in  the  currying  department  of  the  welting 
manufactory  of  the  subscriber,  William  J.  Fallon,  and  re- 
ceived the  injury  which  caused  his  death  by  reason  of  a 
fractured  skull,  caused  by  coming  in  contact  with  the  "jack" 
of  his  machine,  which  was  in  operation  at  the  time. 

Mrs.  Annie  Malloy,  widow  of  the  deceased,  testified  that  she 
lived  with  her  husband  at  the  time  of  his  death. 

Frederick  H.  Townsend,  33  Forest  Street,  Roxbury,  testified 
that  he  was  foreman  for  the  employer,  and  that  both  Michael 
Shannon  and  the  employee  Malloy  were  "good,  sober  and 
industrious  workers,"  the  former  working  for  the  subscriber 
for  about  six  years  and  the  latter  from  May  until  September. 
On  the  morning  of  the  injury  Mr.  Townsend  went  into  the 
o£5ce  a  few  minutes  before  7  and  changed  his  clothing,  pro- 
ceeding to  the  workroom  shortly  after  that  hour.  Mr.  Malloy, 
with  a  smile  and  a  wink,  told  him  that  he  wished  he  woidd 
make  Mr.  Shannon  get  to  work  at  7  o'clock,  the  same  time 
as  the  rest  of  the  men.  Shannon  was  stooping  down  at  the 
time,  probably  lacing  his  shoes,  and  Mr.  Townsend  did  not 
say  anything.  He  did,  perhaps,  smile.  He  then  left  the  room, 
and  in  a  short  time  heard  that  Malloy  had  been  seriously 
injured.  He  returned  and  found  MalMy  on  the  floor  near 
his  machine.  A  call  was  sent  for  the  ambulance  and  Malloy 
was  taken  to  the  Relief  Station.  He  was  unconscious  and  did 
not  regain  consciousness. 

John  Critch,  16  Shirley  Street,  Roxbury,  testified  that  he 
was  a  fellow  employee  of  Malloy's  and  had  worked  for  the 
subscriber  for  about  nine  years.  On  the  morning  of  the  injury 
he  saw  Malloy  standing  on  a  pile  of  leather  about  14  to  16 
inches  high.  Shannon  and  Sharkey  were  near  by  in  conversa- 
tion. Without  warning,  so  far  as  he  knew,  Malloy  hit  Shannon 
on  the  jaw  and  the  latter  fell  to  the  floor.  This  occurred  shortly 
after  7  o'clock.  Malloy  waited  for  Shannon  to  artse,  and  then 
made  another  lunge  with  his  arm.  They  both  clinched,  Malloy 
falling  back  against  the  machine  and  being  hit  only  once  by 
it.    He  never  regained  consciousness. 

Michael  Shannon,  Woodville  Avenue,  Boston,  testified  that 
he  had  worked  five  or  six  years  for  his  employer  and  that  bis 
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relations  with  Malloy,  the  deceased^  had  always  been  friendly. 
On  Sept.  30,  1913,  he  got  in  shortly  after  7  o'clock,  and  Malloy 
wanted  to  know  why  he  did  not  get  in  earlier.  He  told  Malloy 
that  he  had  ''too  much  mouth''  so  early  in  the  morning. 
This  conversation  occurred  after  Mr.  Townsend  passed  by. 
Shannon  was  standing  at  his  machine  at  the  time,  changing 
his  clothes,  when  Malloy  gave  him  a  punch  in  the  jaw.  He 
was  not  prepared  for  such  an  occurrence  and  fell  to  the  floor. 
When  he  got  up,  he  was  not  ugly  about  it,  but  clinched  with 
Malloy  because  he  was  afraid  the  latter  would  hit  him  again 
and  he  wanted  to  get  away.  While  in  the  clinch,  Malloy 
fell  backward  on  his  machine,  which  was  in  operation,  and  was 
hit  by  it.  He  received  a  wound  on  the  forehead  and  never 
regained  consciousness. 

Martin  Sharkey,  37  Dennis  Street,  Roxbury,  testified  that 
he  had  worked  for  the  subscriber  for  over  two  years  and  knew 
both  of  the  participants  in  the  quarrel.  He  heard  a  great 
deal  of  loud  talk  on  the  morning  of  the  injury  from  Malloy, 
and  later  saw  Malloy  strike  Shannon  on  the  jaw.  Shannon 
fell  to  the  floor  and  after  he  got  up  Malloy  struck  at  him  again, 
and  both  clinched.  In  breaking  away  from  the  clinch,  Malloy 
fell  on  the  machine  and  was  injured.  Sharkey  went  to  his 
assistance,  Mr.  Critch  stopping  the  machine,  and  both  took 
him  away  from  it. 

The  evidence  shows  that  the  personal  injury  received  by 
the  employee,  William  J.  Malloy,  did  not  arise  out  of  and  in 
the  course  of  his  employment  and  the  committee  so  finds. 
The  injury  did,  however,  arise  out  of  a  quarrel  precipitated, 
apparently  without  cause,  by  the  said  employee,  and  his 
death,  which  was  probably  instantaneous,  had  no  connection 
with  his  employment.  The  sudden  and  unforeseen  result  of 
the  employee's  criticism  of  the  lateness  of  a  fellow  employee, 
and  what  appears  to  have  been  his  unwarranted  attack  upon 
the  said  fellow  employee  because  of  the  latter's  resentment 
of  his  criticism,  shows  that  such  ''horse  play"  should  be 
discouraged  in  every  possible  way  in  order  that  serious  and 
even  fatal  injuries  should  not  occur.  The  most  serious  phase 
of  the  case  under  consideration  Is  the  plight  of  the  dependent 
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widow,  to  whom  the  committee  camiot,  under  the  law,  award 
compensation.  The  claim  of  the  said  widow  must  therefore 
be  dismissed. 


Joseph  A.  Pabes. 
Benjamin  B.  Piper. 


Richard  H.  Baker  dissents. 


Ca8b  No.  608. 

Thomas  H.  Melet,  Employee. 

A.  T.  Stearns  Lumber  Company,  Employer. 

Massachusetts  Employees  Insurance  Association,  Insurer. 

ADDnioNAL  Compensation  awarded  separately  on  Ac- 
count op  the  Permanent  Incapacity  for  Use  op  the 
Right  Hand  and  the  Little  Finger  op  Left  Hand. 
Supreme  Judicial  Court  affirms  Decision  of  Board. 

The  evidence  shows  that  the  employee  received  a  personal  injury  which  caused 
the  right  hand  and  the  little  finger  of  the  left  hand  to  be  permanently  in- 
capacitated for  use. 

Hdd,  tiiat  the  employee  was  entitled  to  "additional"  compezxsation  for  fifty  weeks 
for  the  permanent  incapacity  of  the  hand,  and  twelve  weeks  for  the  permanent 
incapacity  of  the  finger. 

Review  before  the  Industrial  Accident  Board. 

Decinori,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Deciaion,  —  The  Supreme  Judicial  Ck>urt  affirms  the  findings  of  the  committee 
.of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.^  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Thomas  H.  Meley  v. 
Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  508  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Francis 
J.  Horgan,  Esq.,  6  Beacon  Street,  Boston,  Mass.,  representing 
the  employee,  and  Francis  V.  Barstow,  Esq.,  63  State  Street, 
Boston,  Mass.,  representing  the  insurer,  heard  the  parties  and 
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their  witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
Board,  Pemberton  Building,  Boston,  Mass.,  Friday,  Nov.  14, 
1913,  at  10  A.M. 

It  was  agreed  that  the  employee  received  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment,  and  that 
his  average  weekly  wages  were  $14.07.  He  was  employed  as  a 
machine  hand  in  the  molding  room,  and  while  cutting  finishing 
material  his  hand  slipped  and  fell  on  the  circular  saw,  which 
cut  through  the  fifth  metacarpal  bone  and  tissues,  through  the 
entire  front  of  the  right  hand,  and  through  the  third  and  fourth 
fingers  of  the  left  hand.  He  is  totally  incapacitated  for  work 
and  will  be  so  mcapadtated,  on  account  of  the  injury,  for  an 
indefinite  period. 

The  question  at  issue  was  as  to  the  amount  of  additional 
compensation  due  under  chapter  445,  Acts  of  1913,  effective  at 
the  time  of  the  injury,  the  insurer  and  the  employee  not  being 
able  to  agree,  the  insurer  claiming  that  not  more  than  twenty- 
five  weeks'  additional  compensation  was  due,  and  the  employee 
claiming  that  he  was  entitled  to  twelve  weeks'  additional  com- 
pensation on  account  of  the  injury  to  the  fourth  finger  of  the 
left  hand,  and  to  the  payment  of  fifty  weeks'  additional  com- 
pensation for  the  loss  of  the  use  of  the  right  hand,  which  he 
claimed  was  incapable  of  use. 

William  M.  Brooks,  M.D.,  for  the  insurer,  testified  that  he 
examined  the  employee  on  Oct.  20,  1913,  and  found  that  there 
was  a  saw  cut  across  the  palms  of  both  hands,  most  of  the 
flexor  tendons  of  the  right  hand  being  cut.  All  that  remained 
of  the  condition  of  the  left  hand  is  stiffness  of  the  little  finger, 
and  this  stiffness  is  permanent  because  there  is  no  power  of 
flexion.  It  is  always  in  the  way,  and  if  amputated  there  would 
be  full  use  of  the  left  hand.  The  right  hand  was  cut  across; 
there  is  no  power  of  flexion  in  it  and  the  fingers  cannot  be 
spread.  He  has  a  certain  amount  of  use  of  the  thumb,  and  he 
will  undoubtedly  have  quite  a  little  use  of  it,  and  could  use  it 
as  a  hook  to  carry  things.  A  curved  steel  splint  could  be  used 
which  would  not  hurt  the  hand,  and  it  would  be  much  better 
than  amputation.  The  flexor  tendons  are  cut  in  the  thumb. 
Smnming  up,  the  doctor  concluded  that  there  is  very  little 
power  to  hold  anything  between  the  thumb  and  hand,  and  as 


406         MASSACHUSETTS  WORKMEN'S  COBfPENSATION  CASES. 

to  his  ability  to  use  it  to  work  with^  it  can  be  used  only  to  the 
extent  of  using  it  as  a  hook.  It  might  improve  a  little^  but 
not  much,  and  it  will  always  practically  remain  the  same.  The 
little  finger  of  the  left  hand  is  useless.  The  right  hand  is  in- 
capable of  use  except  as  a  support  for  a  hook.  He  cannot  do 
any  work  now. 

Dr.  Samuel  H.  Calderwood,  who  examined  the  injured  em- 
ployee as  the  impartial  physician  appointed  by  the  Industrial 
Accident  Board,  stated  that  the  right  hand  is  permanently 
disabled,  having  become  contracted  in  the  process  of  healing. 

Upon  this  evidence  the  committee  of  arbitration  finds  that 
the  employee,  the  said  Thomas  H.  Meley,  received  a  personal 
injiuy  arising  out  of  and  in  the  course  of  his  employment,  and 
that  he  is  entitled  to  compensation  at  the  rate  of  $7.04  per 
week,  said  compensation  having  been  paid  him  weekly  in  ac- 
cordance with  the  terms  of  the  act  by  the  said  insurer. 

We  find  that  he  is  now  totally  incapacitated  for  work,  and 
that  the  period  of  his  total  incapacity  is  indeterminable.  The 
committee  of  arbitration  finds  that  the  right  hand  of  the  said 
employee  has  been  so  injured  as  to  be  incapable  of  use,  and 
that  the  incapacity  of  the  right  hand  is  permanent,  there  being 
due  the  said  employee  on  account  of  this  incapacity,  in  accord- 
ance with  chapter  445,  Acts  of  1913,  a  weekly  payment  of 
$7.04  for  a  period  of  fifty  weeks  from  the  date  of  the  injury. 
May  21,  1913,  making  a  total  sum  due  of  $352. 

The  committee  also  finds  that  the  little  finger  of  the  left 
hand  is  so  injured  as  to  be  incapable  of  use,  and  that  the  in- 
capacity of  the  said  finger  is  permanent,  there  being  due  the 
said  employee  on  account  of  this  incapacity,  in  accordance  with 
chapter  446,  Acts  of  1913,  additional  weekly  payments  of  $7.04 
for  a  period  of  twelve  weeks  from  the  date  of  the  injury,  —  a 
total  of  $84.48. 

The  committee  finds  that  the  total  sum  due  on  account  of 
additional  compensation  is  $436.48,  and  there  is  also  due  for 
an  indeterminate  period,  on  account  of  total  incapacity  for 
work,  a  weekly  paymeut  of  $7.04  ^for  a  period  not  to  exceed 
five  hundred  weeks,  and  an  amount  not  to  exceed  $3,000,  sub- 
ject to  a  change  in  the  status  of  the  employee,  depending  upon 
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his  ability  to  earn  wages  at  work  which  he  can  obtain,  and 
which  the  incapacity  due  to  the  injury  will  not  prevent  him 
from  performing. 

Joseph  A.  Parks. 

Francis  J.  Horgan. 
F.  V.  Barstow  dissents. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  Thursday,  Dec.  4,  1913,  at  3.45  p.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 

Decree  of  Supreme  Judicial  Court  on  Appeal, 

Sheldon,  J.  It  is  admitted  that  compensation  rightly  was 
awarded  to  Meley  for  a  total  incapacity  for  work.  In  Sulli- 
van's Case,  218  Mass.  141,  the  only  question  raised  upon  the 
insurer's  appeal  is  whether  he  was  entitled  to  any,  and  what, 
additional  compensation  for  the  injuries  to  his  hand  under  the 
provisions  of  the  Workmen's  Compensation  Act,  St.  1911,  c. 
751,  Part  II.,  §  11,  as  amended  by  St.  1913,  c.  445.  This 
amendment  provides  that  the  additional  amounts  to  be  paid, 
"in  case  of  the  loss  of  a  hand,  foot,  thumb,  finger  or  toe,"  shall 
also  be  paid  "in  case  the  injury  is  such  that  the  hand,  foot, 
thumb,  finger  or  toe  is  not  lost,  but  so  injured  as  to  be  inca 
pable  of  use:  provided,  that  when  the  incapacity  ceases  the  said 
additional  payments  shall  also  cease."  The  insurer  contends 
that  the  words  "incapable  of  use"  require  a  total  incapacity 
for  use.  Assiuning  this  to  be  so,  it  has  been  found  by  the  In- 
dustrial Accident  Board,  affirming  the  findings  of  the  committee 
of  arbitration,  that  the  right  hand  of  this  employee  "has  been 
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SO  injured  as  to  be  incapable  of  use,"  and  that  the  incapacity 
is  permanent.  If  this  finding  was  warranted  upon  the  evi- 
dence, it  is  conclusive.  (Herrick's  Case,  217  Mass.  Ill;  Bent- 
ley's  Case,  218  Mass.  158,  160.)  We  cannot  say  that  it  was 
unwarranted.  The  hand  was  cut  across  and  most  of  the  flexor 
tendons  were  severed.  Those  in  the  thumb  were  cut.  A  phy- 
sician testified  that  the  hand  was  permanently  disabled.  The 
Board  was  not  required  to  accept  as  decisive  the  testimony  of 
the  physician  called  by  the  insurer.  Even  that  testimony  went 
litti|e  farther  than  to  say  that  some  things  might  be  carried  on 
thejithumb  as  a  hook,  and  that  a  steel  splint  might  be  used 
which  would  not  hurt  the  hand,  and  that  this  would  be  much 
better  than  amputation.  But  we  find  no  evidence  that  even 
with  such  an  appliance  there  would  be  any  real  ability  to  use 
the  hand.  Certainly  it  could  be  found  that  the  normal  use  of 
the  hand  was  wholly  gone,  so  that  the  hand  was  ''  so  injured  as 
to  be  incapable  of  use."  The  incapacity  of  use  need  not  be 
tantamount  to  an  actual  severance  of  the  hand;  it  is  enough 
that  the  normal  use  of  the  hand  has  been  taken  entirely  away. 
This  is  the  reasoning  of  Garcelon  v.  Commercial  Travelers 
Eastern  Accident  Association,  184  Mass.  8,  and  Grenest  v. 
L'Union  St.  Joseph,  141  Mass.  417. 

Still  further  compensation  was  allowed  to  .Meley  on  the  find- 
ing that  the  little  finger  of  his  left  hand  was  so  injured  as  to  be 
incapable  of  use.  Plainly,  the  finding  of  fact  was  warranted. 
But  the  insurer  contends  that  the  hands  are  not  to  be  consid- 
ered separately,  and  that  additional  compensation  cannot  be 
given  for  the  incapacity  to  use  one  finger  of  the  other  hand. 
The  insurer's  argument  has  some  plausibihty,  but  the  plain 
words  of  the  statute  are  against  it.  It  is  settled  that  the  stat- 
ute provisions  are  to  be  construed  liberally  for  the  protection 
of  the  injured  employee,  whose  rights  to  compensation,  either 
at  common  law  or  under  the  Employers  Liability  Act  (St.  1909, 
c.  514,  §§  127  et  seq.),  it  has  taken  away.  (Donovan's  Case, 
217  Mass.  76,  79.) 

It  cannot  be  said  that  this  appeal  was  prosecuted  without 
any  reasonable  ground,  and  we  ought  not  to  charge  '^the  whole 
cost  of  the  proceedings"  upon  the  insurer,  under  the  provisions 
of  St.  1911,  c.  751,  Part   III.,  section   14.     Accordingly,   we 
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need  not  consider  whether  the  words  ^' whole  cost^'  mean  all 
the  expenses  which  reasonably  have  been  incurred,  or  include 
only  the  amounts  which  would  be  included  in  the  taxable  costs 
of  ordinary  civil  actions. 
The  decree  of  the  Superior  Court  must  be  affirmed. 

So  ordered. 


Casb  No.  511. 

Max  Krulla,  Employee. 

Gem  MANxrFACTTJRiNG  Company,  Employer. 

Casualty  Company  op  America,  Insurer. 

Employee,  who  was  Diligent  in  his  Search  por  Work 

AND    UNABLE    TO    OBTAIN    SaME    BY    REASON    OF    THE    IN- 
CAPACITY DUE  TO  THE  InJURY,  ENTITLED  TO  COMPENSATION. 

The  employee  received  a  personal  injury  which  necessitated  the  severance  of  two 
fingers  of  the  right  hand,  and  was  subsequently  furnished  work  which  he  was 
unable  to  perform.  He  was  thereupon  discharged,  and  the  insurer  declined 
to  pay  compensation.  The  employee  searched  diligently  for  work,  but  was 
unable  to  obtain  any  work  which  he  could  perform  because  of  the  incapacity 
due  to  the  injury. 

Held,  that  he  was  entitled  to  compensation  on  the  basis  of  no  wage-earning  capacity. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Max  Krulla  v.  Cas- 
ualty Company  of  America,  this  being  case  No.  511  on  the  files 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Walter 
Isidor  of  Boston,  representing  the  employee,  and  Atherton 
N.  Hunt  of  Boston,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  in  the  Aldermanic  Chamber,  City  Hall, 
Everett,  Mass.,  on  Tuesday,  Nov.  18,  1913,  at  10.30  a.m. 

It  was  agreed  by  the  attorneys  that  Max  Krulla  was  em- 
ployed by  the  Gem  Manufacturing  Company,  and  that  while 
in  the  course  of  his  employment  on  Oct.  28,  1912,  he  was  in- 
jured, losing  the  first  two  fingers  of  his  right  hand,  and  that 
the  insurance  company  had  made  twenty-five  payments  of  $4 
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each  for  the  loss  of  the  two  fingers  by  severance,  and  had  paid 
$62.86  for  total  incapacity  to  March  1,  1913,  and  S8.20  partial 
incapacity  from  March  1,  1913,  to  May  10,  1913,  at  which 
time  he  left  the  employ  of  the  Gem  Manufacturing  Company. 

It  appeared  in  evidence  that  after  the  accident,  beginning 
with  March  1,  1913,  he  returned  to  work  at  the  factory,  though 
in  the  crippled  and  tender  condition  of  his  hand  the  work 
which  he  was  assigned  to  do  was  very  painful,  and  that  he 
continually  reported  that  he  was  unable  to  do  the  work.  The 
acid  on  some  of  the  waste  which  it  was  his  duty  to  pick  up 
also  made  the  injured  hand  inflamed  and  very  painful,  and  on 
May  10  he  felt  unable  to  continue  the  work.  He  told  his  em- 
ployers that  it  was  impossible  for  him  to  continue  working  as 
he  had  done,  and  he  was  discharged. 

It  appeared  in  evidence  that  he  was  diligent  in  his  search  for 
work;  that  he  had  visited  employment  offices  and  went  to  the 
Legal  Aid  Society,  but  that  for  a  period  of  two  months  after 
his  discharge  he  was  unable  to  obtfdn  any  work  which  he  could 
do.  He  then  secured  a  position  at  S3  a  week,  with  a  promise 
of  a  raise  in  the  future  of  50  cents  a  week,  in  a  grocery  store, 
carrying  out  orders  in  a  basket  on  his  arm.  When  he  works 
with  his  hand,  he  testifies,  it  becomes  sore  and  the  wound 
bleeds.    There  are  still  scabs  on  the  hand. 

We  find,  therefore,  that  KruUa  is  entitled  to  total  compen- 
sation for  two  months  from  May  10,  and  to  one-half  the  differ- 
ence between  the  $3  which  he  is  at  present  earning  and  the 
amoimt  he  earned  before  the  accident,  to  be  continued  until 
such  time  as  he  secures  a  higher  rate  of  wages,  and  that  this 
partial  incapacity,  as  measured  by  the  law,  is  $2.65  per  week. 
We  also  find  on  the  evidence  produced  that  the  insurance  com- 
pany paid  him  only  $4  a  week  for  twenty-five  weeks  for  the 
loss  by  severance  of  the  two  fingers,  when  the  payments  should 
have  been  $4.15  a  week,  and  that  they  paid  him  only  $4  during 
his  period  of  total  incapacity,  when  they  should  have  paid  him 
$4.15  a  week,  and  that  he  should  be  paid  this  difference  by  the 
insurance  company. 

Dudley  M.  Holhan. 
Walter  Isidor. 
Atherton  N.  Hunt. 
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Case  No.  521. 

Mrs.  Mary  Fleming,  Mother  and  Next  Friend  of  Thomas 

F.  Fleming,  Employee. 
United  Shoe  Machinery  Company,  Employer. 
Massachusetts  Employees  Insurance  Association,  Insurer. 

Inflammatory  Disease  of  Eye  accelerated  by  a  Personal 
Injury  arising  out  of  and  in  the  Course  of  the  Em- 
ployment. Impossible  to  determine  whether  Dis- 
ordered Condition  of  Eye  was  Trachoma,  Conjunc- 
tivitis OR  Other  Affected  Condition. 

While  the  employee,  a  boy  of  sizteen,  was  operating  a  milling  machine,  a  piece 
of  emeiy  flew  into  his  right  eye.  A  fellow  employee  removed  the  particle  of 
emery  a  day  or  two  after  the  injury,  using  the  end  of  a  bone  or  ivory  handle  of 
a  tooth  brush  for  the  purpose.  The  eye  was  badly  inflamed  at  the  time  of 
the  removal  of  the  piece  of  emery,  and  the  evidence  showed  that  the  injury 
itself,  together  with  the  physical  effects  of  removing  from  the  eye  the  piece 
of  emery  with  the  sharp  end  of  a  tooth  brush,  aggravated  and  accelerated  a 
sluggish,  inflammatory  disease  of  a  chronic  nature  to  such  an  extent  as  to 
cause  total  incapacity  for  work.  The  classification  of  the  disordered  condition 
of  the  eye  before  the  injury  seems  impossible  to  be  determined  with  certainty, 
—  whether  it  was  trachoma  or  conjunctivitis  or  other  affected  condition. 

UM,  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Dednon.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
oODunittee  of  arbitration,  except  as  such  findings  are  altered  or  changed  by 
this  decision. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Thomas  F.  Fleming, 
by  his  mother  and  next  friend,  Mrs.  Mary  Fleming,  v.  Massa- 
chusetts Employees  Insurance  Association,  this  being  case  No. 
521  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  John  H. 
Sheedy  for  the  employee,  and  Theodore  A.  Tufts  for  the  in- 
surer, being  duly  sworn,  heard  the  parties  and  their  witnesses 
at  City  Hall,  Beverly,  Friday,  Nov.  28,  1913,  at  10.30  a.m. 

The  committee  finds  that  the  employee,  a  boy  of  sixteen 
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years  of  age,  upon  April  10,  1913,  received  an  injury  arising 
out  of  and  in  the  course  of  his  employment.  While  at  work 
operating  a  milling  machine  a  piece  of  emery  flew  into  his  right 
eye,  causing  the  injury. 

The  boy  was  taken  by  a  fellow  worker  to  an  emergency  or 
first  aid  department  maintained  by  the  employer  at  the  plant, 
for  the  purpose  of  having  the  particle  removed,  but  the  phy- 
sician or  nurse  happened  to  be  out.  He  was  then  taken  to  a 
fellow  employee,  Arthur  J.  Boswell,  a  tool  maker  and  machin- 
ist, who  had  considerable  skill  in  removing  foreign  particles 
from  eyes.  Boswell  removed  the  piece  of  emery,  and  testified 
that  before  so  doing  he  cleaned  his  hands  with  fresh  dry  waste, 
and  used  the  end  of  a  bone  or  ivory  handle  of  a  tooth  brush. 
He  had  sharpened  the  end  of  this  nearly  to  a  point,  and  had 
cut  this  end  clean  with  a  knife  for  the  purpose  of  producing  a 
sterilized  condition,  as  he  stated,  before  using  it.  He  touched  the 
particle  of  emery  with  the  end  of  this  handle,  and  the  particle 
adhered  to  the  handle  and  was  removed.  This  was  either  on 
the  first  or  second  day  following  the  injury.  The  eye  was  then 
badly  inflamed.  The  boy  continued  at  work  during  the  usual 
hours  until  April  18,  1913,  when  he  was  discharged  by  his 
superintendent  for  not  doing  his  work  to  the  satisfaction  of  the 
superintendent. 

The  boy  testified  that  he  was  then  able  to  do  his  work  at 
the  machine  properly,  but  the  committee  finds  on  the  weight 
of  all  the  evidence  that  his  work  was  not  as  well  done  as  usual 
by  reason  of  the  injured  condition  of  the  eye,  and  that  this  was 
the  reason  of  his  discharge.  The  superintendent  was  not  pro- 
duced by  the  insurer  before  the  committee. 

The  boy's  mother  took  him  to  the  Massachusetts  Eye  and 
Ear  Infirmary  for  treatment  on  April  19,  1913,  and  thereafter 
to  Dr.  Charles  W.  Haddock  of  Beverly.  According  to  the 
testimony  of  Dr.  Haddock  at  the  hearing,  the  boy  was  in  such 
a  condition  on  account  of  his  injured  eye  on  May  7  that  he 
was  then  unable  to  use  it  in  connection  with  work.  The  eye 
was  then  suffering  from  the  disease  of  trachoma  or  follicular 
conjimctivitis,  well-recognized  germ  diseases,  and  not  caused 
primarily  by  an  injury.    The  boy  had  not  suffered  from  either 
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of  these  diseases  before  the  accident,  nor  from  any  other 
troubles  of  the  eye. 

It  appeared  that  his  father  at  the  time  of  the  accident  showed 
signs  of  having  suffered  previously  from  trachoma  to  some  ex- 
tent, but  at  the  time  of- the  boy's  accident  the  condition  of  the 
trachoma  in  the  father  was  that  of  an  old  contracted  form  of 
the  disease  of  years'  duration.  The  inflammation  and  suffering 
in  the  affected  eye  of  the  boy  were  continuous  from  the  time 
of  the  accident  for  several  months  following,  during  which  his 
diseased  condition  was  plainly  manifest. 

His  average  weekly  wages  at  the  time  of  the  injury  from 
the  emery  particle  were  (6.50. 

He  was  not  able  to  resume  work  as  a  practical  matter  by 
reason  of  the  infected  condition  of  the  eye,  and  did  not  do  so 
until  Aug.  1,  1913.  On  August  1,  when  he  resumed  work, 
his  eye  was  swollen  and  not  yet  recovered.  It  was  suggested 
in  the  medical  testimony  that  the  trachoma  might  have  been 
gotten  from  contact  with  the  articles  used  by  the  father;  but 
it  seems  that  the  disease  in  the  father's  case  was  then  quies- 
cent, and  the  boy  had  never  gotten  it  before  from  him,  and  it 
did  not  break  out  in  the  boy's  eye  until  immediately  following 
the  injury  from  the  foreign  particle.  The  pointed  handle  of 
the  tooth  brush  had  been  used  frequently  by  Arthur  J.  Boswell 
in  removing  particles  from  the  eyes  of  other  workers,  and  the 
disease  could  easily  have  been  conveyed  to  the  boy  by  this 
implement  used  on  other  employees. 

From  the  fact  that  the  disease  broke  out  in  the  boy's  eye 
immediately  following  the  use  of  this  implement,  the  com- 
mittee finds  that  the  infection  was  communicated  by  this 
cause,  and  it  was  not  unreasonable  for  the  boy  to  be  treated 
by  Mr.  Boswell,  who  had  practical  skill  in  removing  such 
particles. 

The  committee  finds  that  the  trachoma  or  follicular  con- 
junctivitis was  the  natural  result  of  the  reasonable  attempt  to 
relieve  the  condition  of  the  eye  from  the  particle,  and  hence 
the  injury  arose  out  of  and  in  the  course  of  his  employment. 
He  was  totally  disabled  thereby  to  Aug.  1,  1913,  when  his  in- 
capacity for  work  ceased  and  he  returned  to  work.    He  is  en- 
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titled  to  a  compensation  at  the  rate  of  $4  per  week  from  April 
25,  1913,  the  fifteenth  day  after  the  injury,  to  said  Aug.  1, 1913, 
viz.,  fourteen  weeks,  amounting  to  $56. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

David  T.  Dickinson. 
John  H.  Sheedy. 
Theodore  A.  Tufts  dissents. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  on  Thursday,  Feb.  5,  1914,  at 

10  A.M. 

No  new  evidence  was  introduced,  the  Board  adopting  a 
report  of  the  evidence  and  findings  of  the  committee  of  arbi- 
tration, except  as  such  findings  are  altered  or  changed  by  this 
decision  of  the  Board. 

It  was  agreed  to  authorize  an  impartial  examination  of  the 
employee,  as  provided  by  Part  III.,  section  8,  of  the  Workmen's 
Compensation  Act. 

M.  Victor  Safford,  M.D.,  the  impartial  physician  appointed 
by  the  Board,  reported  in  substance  as  follows:  — 

An  examination  of  the  eyes  of  Thomas  Fleming  shows  that  his  eyelids 
are  the  seat  of  a  sluggish  inflammatory  disease  of  a  chronic  character.  .  .  . 
The  disease  is  of  such  a  character  and  in  such  a  stage  that  I  cannot  safely 
make  a  definite  statement  as  to  its  probable  duration.  I  know  from  tiie 
appearance  of  the  condition  that  it  must  have  existed  for  months,  but 
would  not  dare  to  say  whether  it  had  existed  for  one  year  or  two  years  or 
three  years,  or  perhaps  longer.  Trachoma  is  a  conta^ous  disease,  but  we 
have  not  yet  discovered  the  specific  organism  of  the  disease,  nor  do  we 
know  the  exact  conditions  essential  to  infection  with  the  organism.  So 
far  as  we  know,  it  is  entirely  possible  for  a  case  of  trachoma  to  be  contracted 
in  the  manner  alleged  in  this  instance,  either  directly  by  the  fingers,  or 
implements,  in  the  coiu^  of  manipulation  to  remove  the  piece  of  emery 
said  to  have  struck  the  eyeball,  or  indirectiy,  by  abrading  and  irritating 


FLEMING  V.  BfASSACHUSETTS  EMPLOYEES  INSURANCE  ASS'n.        415 

the  eyeball  bo  that  the  eye  became  susceptible  to  the  trachoma  inf ection 
from  some  other  somt^e.  We  certainly  do  not  know  that  trachoma  could 
not  be  contracted  in  this  way.  Even  assuming  that  ihe  disease  of  the 
boy's  eye  is  not  trachoma,  we  cannot  say  that  it  is  not  a  contagious  dis- 
ease, and  that  it  was  not  contracted  in  the  manner  above  described.  .  .  . 
It  is  entirely  possible  and  quite  probable  that  Thomas  Fleming  may  have 
had  trachoma  in  an  early  stage  for  a  long  time  before  the  occurrence 
of  the  disease  was  realised  by  himself  or  by  any  members  of  his  family. 
In  fact,  it  usually  happens  that  the  existence  of  one  of  the  insidious, 
slowly  prc^pressing  cases  of  trachoma  is  discovered  as  the  result  of  an 
accidental  aggravation  of  the  disease  caused  by  some  sort  of  mechanical 
irritation  of  the  eye,  or  by  an  acute  infection  with  some  other  diseased 
organisms.  This  leads  the  individual  to  seek  medical  treatment,  and  the 
physician  finds  the  trachoma.  After  a  while  the  troublesome  symptoms 
will  disappear,  but  the  trachoma  still  continues,  perhaps  without  causing 
serious  annoyance,  until  something  else  occurs  to  bring  on  another  active 
inflammatory  exacerbation.  .  .  . 

All  the  medical  testimony  that  has  been  brought  to  my  attention  in 
this  case  relates  to  the  existence  of  trachoma.  Trachoma  is  primarily  a 
disease  of  the  eyelids.  What  primarily  made  this  case  a  subject  for  your 
consideration  was  an  injury  to  the  eyeball.  There  is  nothing  in  the  medical 
testimony  I  have  seen  which  indicates  that  Thomas  Fleming  was  not 
incapacitated  for  work  by  reason  of  the  injury  to  the  eyeball  from  the 
piece  of  emery,  and  efforts  at  its  removal,  and  that  he  would  not  have 
been  incapacitated  for  work  from  such  cause  for  a  longer  or  shorter  period, 
regardless  of  this  question  of  trachoma.  It  is  not  necessary  to  presuppose 
infection  to  account  for  the  inflammation  of  an  eyeball  which  would 
incapacitate  a  person  for  work  for  a  while  at  least.  The  tissues  of  the 
eyeball  are  so  delicate  and  sensitive  that  a  piece  of  emery,  and  the  method 
employed  for  its  removal,  in  this  instance,  might  be  sufficient  to  set  up  a 
troublesome  temporary  inflammation  in  anybody's  eye.  In  fact,  from 
what  the  boy  told  me,  one  would  be  justified  in  assuming  that  such  a 
result  did  follow,  unless  there  were  positive  testimony  to  the  contrary. 
The  first  medical  testimony  I  have  relative  to  the  condition  of  the  boy's 
eye  in  this  case  is  that  of  Dr.  Haddock,  who  first  saw  the  boy  on  May  7, 
practically  a  month  after  the  accident.  From  the  simmiary  of  Dr.  Had- 
dock's testimony  which  has  been  fiunished  me,  I  cannot  make  out  whether 
he  regarded  either  trachoma  or  follicular  conjunctivitis  as  the  sole  cause 
of  the  condition  of  the  boy's  eye,  as  he  foun4  it,  or  considered  the  disease 
as  complicating  an  injiuy.  Anyway,  in  a  case  of  this  sort  I  don't  know 
how  anybody  could  estimate  the  extent  to  which  a  disability  resulting 
from  the  inflammation  caused  by  a  foreign  body  and  its  removal  from  the 
eyeball  might  have  been  prolonged  by  some  accidental  infection  by  the 
abrasion  of  the  eyeball,  or  by  a  pre-existent  trachoma. 

The  evidence  on  which  I  base  my  assumption  that  there  was  sufficient 
cause  in  this  case  to  produce  a  troublesome  inflammation  of  anybody's 
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eyeball,  interferiiig  with  work,  irrespective  of  the  existence  of  trachoma, 
is  as  follows:  my  examination  shows  that  the  boy's  eyeball  has  suffered 
no  permanent  damage  of  practical  importance  directly  attributable  to  the 
injury,  but  I  find  on  the  eyeball  a  scarred  spot  such  as  might  have  been 
produced  by  the  inflammation  following  attempts  at  the  removal  of  a 
foreign  body. 

The  boy  testified  to  me,  and  it  appears  as  a  matter  of  record,  that  he 
got  the  piece  of  emery  in  his  eye  on  April  10,  1913.  He  tells  me,  but  it 
does  not  appear  as  a  matter  of  record,  I  think,  that  somebody  in  the 
factory  made  an  imsuccessful  attempt  to  remove  it  with  the  end  of  a 
match  the  same  day,  but  this  testimony  is  not  important  to  my  condu* 
sion.  It  has  been  agreed  that  the  foreign  body  was  not  removed  until  the 
following  day,  when  it  was  removed  by  Mr.  Boswell,  who  used  a  sharp- 
ened tooth  brush  handle  for  the  purpose.  By  this  time,  as  the  boy  testi- 
fied to  me,  the  eye  was  markedly  inflamed,  as  it  might  be  expected  it 
would  be.  The  removal  is  described  in  the  report  of  the  committee  of 
arbitration  in  the  following  language:  ''He  touched  the  particle  of  emery 
with  the  end  of  this  handle  and  the  particle  adhered  to  the  handle."  Now 
anything  which  has  been  on  an  eyeball  since  the  day  before  is  not  going 
to  adhere  to  a  stick  of  this  sort  with  suflicient  force  to  permit  it  to  be 
lifted  off  the  eye.  Even  if  the  particle  merely  lay  on  the  surface  of  the 
eyeball  when  introduced  into  the  eye,  by  the  next  day  it  would  be  par- 
tially imbedded  at  least  in  the  swollen  tissues,  and  certainly  require  some 
little  force  or  digging,  anyway,  to  remove  it.  The  removal,  in  this  way, 
of  a  particle  from  a  sensitive,  inflamed  eyeball  with  such  an  implement 
as  was  used  is  bound  to  result  in  more  or  less  injury  to  the  delicate  cover- 
ing of  the  eyeball  in  the  vicinity  of  the  particle,  the  extent  of  the  injury 
depending  both  on  luck  and  the  dexterity  of  the  handler  of  the  imple- 
ment. Usually  no  serious  results  follow,  but  such  is  not  always  the  case. 
Persons  whose  eyes  have  been  seriously  injured  in  just  this  way  are  turn- 
ing up  for  treatment  at  eye  hospitab  every  day,  and  within  a  week  I 
have  seen  reference  to  a  public  address  by  an  eminent  eye  surgeon,  in 
which  he  warns  against  the  practice  of  workmen  permitting  fellow  em- 
ployees to  attempt  to  remove  foreign  bodies  from  their  eyes.  There  is  no 
valid  evidence  to  support  the  contention  that,  first,  the  disease  of  the  eyes 
from  which  Thomas  Fleming  is  suffering  at  present  resulted  directly  or 
indirectly  from  getting  a  piece  of  emery  in  his  eye  on  April  10,  1913. 
While  such  possibility  is  conceivable,  it  is  far  more  probable  that  the  dis- 
ease already  existed  at  that  time,  and  the  accident  or  efforts  at  the  re- 
moval of  the  foreign  body  from  the  eye  merely  served  to  aggravate  the 
disease  and  call  attention  to  it.  Second,  that  the  accident  or  efforts  at 
removal  of  the  foreign  body  from  the  eyeball  may,  of  themselves,  have  been 
sufficient  to  set  up  an  infliammation  of  the  eye  which  would  have  caused 
temporary  disability  even  though  trachoma  or  other  disease  of  the  eye 
had  not  existed. 

M.  ViCTOB  Saffobd,  M.D. 
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The  Board  finds  that  the  personal  injury  received  by  the 
employee,  the  said  Thomas  Fleming,  on  April  10,  1913,  together 
with  the  physical  effects  of  removing  from  the  eye  the  piece  of 
emery  with  the  sharp  end  of  a  tooth  brush  on  the  following 
dfty»  aggravated  and  accelerated  a  sluggish,  inflammatory  dis- 
ease of  a  chronic  nature  to  such  an  extent  as  to  cause  total  in- 
capacity for  work  from  that  date  to  Aug.  1,  1913,  when  all 
incapacity,  as  «  result  of  the  injury,  ceased.  The  classification 
of  the  disordered  condition  of  the  eye  before  the  injury  seems 
impossible  to  be  determined  with  certainty,  —  whether  it  was 
trachoma  or  conjunctivitis  or  other  affected  condition.  (Clover, 
Clayton  &  Co.  v.  Hughes,  3  B.  W.  C.  C.  275;  M'Innes  v. 
Dunsmuir  and  Jackson,  Ltd.,  1  B.  W.  C.  C.  226;  Lloyd  v,  Sugg 
&  Co.,  2  W.  C.  C.  5;  Ystradowen  Colliery  Co.  v.  Griffiths,  2 
B.  W.  C.  C.  357.) 

The  Board  finds  that  there  is  due  the  said  employee,  on 
account  of  total  incapacity  for  work  resulting  from  said  injury, 
a  weekly  compensation  of  $4  from  April  24,  1913,  the  fifteenth 
day  after  the  injury,  to  Aug.  1,  1913,  viz.,  fourteen  and  one- 
seventh  weeks,  amounting  to  $56.57. 

James  B.  Carroll. 
Dudley  M.  HoL&iAN. 
David  T.  Dickinson. 
Edw.  F.  McSweenby. 
Joseph  A.  Parks. 


Casb  No.  522. 

Edward  Nolan,  Employee. 
J.  D.  Shattuck,  Employer. 
New  England  Casualty  Company,  Insurer. 

Valvular  Heart  Trouble  not  caused   by  an  Accumula- 
tion of  Strains,  as  claimed. 

The  evidence  showed  that  the  condition  of  valvular  heart  trouble  from  which  the 
employee  Buffered  was  not  caused  by  an  accumulation  of  strains  in  carrying 
and  lifting  materials,  as  claimed. 

Hdd,  that  he  was  not  entitled  to  compensation. 


418         MASSACHUSETTS  WOBKMEN's  COMPENSATION  CASES. 


Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Edward  Nolan  t.  New 
England  Casualty  Company,  this  being  case  No.  522  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Robert  T. 
Russell,  for  insurer,  and  Clarence  A.  Bunker,  for  employee, 
heard  the  parties  and  their  witnesses  in  the  Hearing  Room  of 
the  Industrial  Accident  Board,  Pemberton  Building,  Boston, 
Mass.,  on  Monday,  Dec.  1,  1913,  at  10  a.m. 

In  this  case  the  employee  claimed  that  he  had  caused  a  val- 
vular leakage  in  the  heart  by  an  accumulation  of  strains  in 
carrying  and  lifting  materials  and  articles  in  the  course  of  his 
employment.  The  employee's  testimony  was  not  sufficient  to 
show  that  such  a  strain  was  caused  by  any  particular  occasion 
or  instance.  The  opinion  of  an  impartial  physician,  appointed 
by  the  Board,  was  that  strains  such  as  the  employee  testified 
he  had  undergone  would  not,  on  any  reasonable  probability, 
have  been  the  cause  of  such  a  valvular  trouble  of  the  heart. 

The  committee  therefore  finds  that  said  employee  did  not 
receive  the  trouble  complained  of  by  reason  of  an  injury  arising 
out  of  and  in  the  course  of  his  employment,  and  that  he  is  not 
entitled  to  compensation. 

David  T.  Dickinson. 
Robert  T.  Russell. 
Clarence  Alfred  Bunker. 
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Ca0B  No.  532. 

Henky  Frank  Hatchman,  Employee. 

Hotel  Plaza  Company,  Employer. 

New  England  Casualty  Company,  Insurer. 

Average  Weekly  Wages  include  Tips  or  Gratuities  re- 
ceived BY  Employees  during  the  Course  of  their 
Employment. 

The  employee  received  a  monthly  wage  of  $30  in  cash,  and  meals  to  the  value  of 
$30  more  from  his  employer.  These  earnings  were  increased  by  tips  or  gra- 
tuities from  the  guests  of  the  hotel,  an  average  monthly  income  of  $80  being 
received  from  that  source,  said  tips  or  gratuities  being  received  by  the  said 
employee  because  of  the  polite  and  attentive  treatment  accorded  the  guests, 
in  accordance  with  the  conditions  of  his  emplojrment.  The  insurer  claimed 
that  compensation  should  be  based  upon  a  monthly  wage  of  $60. 

Held,  that  tips  or  gratuities  are  earnings,  and  that  the  employee's  compensation 
should  be  based  upon  all  his  earnings. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  afi&rms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  CommiMee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Henry  Frank  Hatch- 
man  V.  New  England  Casualty  Company,  this  being  case  No. 
532  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks> 
representing  the  Industrial  Accident  Board,  chairman,  Thomas 
F.  Waldron,  Esq.,  of  Boston,  representing  the  insurer,  and 
William  T.  Atwood  of  Boston,  representing  the  employee, 
heard  the  parties  and  their  witnesses  at  the  Board  Room,  Pem- 
berton  Building,  Boston,  Mass.,  Monday,  Nov.  24,  1913,  at 

10  A.M. 

Henry  Frank  Hatchman,  while  in  the  course  of  his  employ- 
ment by  the  Hotel  Plaza  Company,  on  Aug.  14,  1913,  slipped 
on  the  floor  and  sprained  his  right  ankle.  The  injury  was  ac- 
knowledged by  the  insurer,  but  there  was  a  disagreement  as  to 
the  average  weekly  wage,  the  injured  employee  claiming  that 
the  tips  he  received  as  a  waiter  should  be  counted  in  his  average 
treekly  wage,  and  the  case  went  to  arbitration  on  that  issue. 
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Henry  Frank  Hatchman  testified  that  he  had  been  a  waiter 
for  eighteen  years.  He  had  worked  formerly  in  the  Parker 
House  and  in  the  Touraine,  and  in  those  places  his  tips  had 
averaged  from  $110  to  $115  per  month.  The  Hotel  Plaza^ 
where  he  was  employed  at  the  time  of  the  injury,  is  what  is 
called  a  transient  house,  and  the  tips  ran  much  higher  than 
in  a  hotel  where  private  families  live.  The  average  during 
the  time  he  worked  there,  which  was  a  dull  season,  in  July 
and  August,  was  $18  to  $20  per  week.  The  stipulated  wages 
paid  waiters  by  employers  were  $30  per  month  and  meals.  A 
part  of  the  duties  of  a  waiter  was  to  be  polite  and  attentive 
to  guests,  and  in  return  he  was  permitted  to  keep  as  a  part  of 
his  earnings  the  tips  given  him  by  the  customers  or  guests  of 
the  hotel.  Such  politeness  and  attentiveness  on  the  part  of 
the  waiter  towards  the  guests  were  in  fulfillment  of  the  duties 
imposed  upon  the  servant  by  the  master,  and  understood  by 
the  waiter  as  a  part  of  the  conditions  of  his  employment.  A 
successful  waiter  was  a  valuable  asset  to  the  hotel. 

Mrs.  Sarah  Hatchman,  wife  of  the  injured  employee,  cor- 
roborated her  husband's  testimony  as  to  the  amount  of  tips  he 
received,  stating  that  he  gave  her  the  money  every  night,  and 
that  the  amounts  ran  as  high  as  $6.50  and  $7,  and  never  less 
than  $3.50  per  night.  She  also  testified  that  she  had  taken 
care  of  her  husband  for  four  weeks  after  the  accident  night  and 
day,  and  during  the  first  two  weeks  she  had  paid  out  for  medi- 
cines, crutches,  absorbent  cotton,  alcohol,  anklets,  etc.,  $11.10. 

Joseph  Hymes,  manager  of  the  Hotel  Plaza,  testified  that 
employees  are  not  hired  in  contemplation  of  their  making  any 
money  whatsoever  in  addition  to  their  monthly  salary  and 
board.  They  receive  $30  per  month  and  meals,  which  are  worth 
$1  per  day,  making  a  total  of  $60  per  month  that  the  job  would 
be  worth.  When  waiters  are  engaged,  tips  are  not  reckoned  in 
any  way,  shape  or  form. 

Edward  P.  Powers,  M.D.,  and  James  O.  Lacaillade,  M.D., 
testified  regarding  their  treatment  of  the  injured  man,  and  a 
report  of  an  examination  made  by  Frederic  J.  Cotton,  M.D., 
was  submitted.  It  was  agre^  that  the  employee  was  still  in- 
capacitated for  work. 

The  committee  finds  on  this  evidence  that  the  employee^ 
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Hatchman^  received  the  going  market  rate  of  wages  of  $30  a 
month  in  cash,  and  meals  to  the  value  of  $30  from  his  em- 
ployer; and  that  these  earnings  were  increased  by  tips  or  gra- 
tuities from  the  guests  of  the  hotel  by  an  average  monthly  in- 
come of  $80,  said  tips  or  gratuities  being  received  by  the  said 
employee  because  of  the  polite  and  attentive  treatment  accorded 
the  guests  in  accordance  with  the  conditions  of  his  employment. 
The  committee  rules  and  finds  that  these  tips  or  gratuities  are 
earnings  of  said  employee,  and  should  be  considered  as  a  part 
of  his  average  weekly  wages  as  defined  in  section  2,  Part  V.,  of 
the  act.  The  committee  finds,  therefore,  that  his  average 
weekly  wages  are  $32.66  a  week,  and  being  totally  incapacitated 
for  work  he  is  entitled  to  the  payment  of  the  maximiun  of  $10 
a  week  during  the  continuance  of  ^aid  total  incapacity,  dating 
from  Aug.  28,  1913,  the  fifteenth  day  after  the  injury.  The 
employee  is  also  entitled  to  the  payment  of  a  reasonable  sum 
for  money  expended  for  or  on  account  of  his  liability  for  medi- 
cal services  and  medicines  during  the  first  two  weeks  after  the 
injury. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to  re- 
view and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III., 
of  the  Workmen's  Compensation  Act,  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
Thomas  F.  Waldron. 
WiLLLAJtf  T.  Atwood. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  Thursday,  Jan.  15,  1914,  at  3.30 
P.M.,  and  affirms  and  adopts  the  findings  of  the  committee  of 
arbitration. 

The  Board  fmrther  finds  that,  according  to  the  custom  in 
the  conduct  of  the  business  of  the  hotel  in  which  the  employee 
was  engaged,  and  the  prevailing  custom  in  the  hotel  business 
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generally,  the  employee,  in  common  with  other  waiters  of  the 
hotel,  received  and  was  permitted  to  keep  as  his  own  tips  or 
gratuities  received  from  the  patrons  of  the  hotel  and  the  dining 
room  in  which  the  services  rendered  by  him  were  performed. 
The  custom  of  tipping  was  well  known  to  the  employer,  and 
the  employee  entered  into  contractual  relations  with  him  with 
the  expectation  that  his  earnings  would  be  materially  increased 
by  the  receipt  of  tips  or  gratuities. 

It  has  been  held  in  many  English  workmen's  compensation 
cases  that  "earnings"  need  not  necessarily  come  from  the  em- 
ployer, and  where  the  emplojinent  is  of  such  a  nature  that  the 
habitual  giving  and  receiving  of  tips  is  open  and  recognized, 
as  in  this  case,  and  known  to  and  recognized  by  the  employer, 
as  was  also  the  case  here,  the  money  thus  received  becomes  a 
part  of  the  "average  weekly  wages"  of  the  employee,  and 
brings  said  money  within  the  meaning  of  these  words  as  used 
in  the  statute.  "Average  weekly  wages"  are  defined  to  mean 
the  "earnings  of  the  injured  employee  during  the  period  of 
twelve  calendar  months  immediately  preceding  the  injury," 
and  the  earnings  of  the  said  employee  were  $30  monthly  in 
cash  from  his  employer,  $30  monthly  from  his  employer  in 
meals,  and  tips  or  gratuities  from  the  guests  of  the  hotel  to  the 
amount  of  $80  monthly,  making  an  average'  weekly  wage  of 
$32.66.  (Penn  r.  Spiers  &  Pond,  Ltd.,  1  B.  W.  C.  C.  401; 
Knott  V.  Tingle,  Jacobs  &  Co.,  4  B.  W.  C.  C.  55;  Skailes  t. 
Blue  Anchor  Line,  Ltd.,  4  B.  W.  C.  C.  16;  Great  Northern 
Railway  Co.  v.  Dawson,  7  W.  C.  C.  117.) 

The  Industrial  Accident  Board  finds  that  the  said  employee 
is  totally  incapacitated  for  work  as  a  result  of  a  personal  in- 
jury arising  out  of  and  in  the  course  of  his  employment,  the 
period  of  said  total  incapacity  being  indeterminable,  and  that 
there  is  due  the  said  employee  a  weekly  payment  of  $10,  the 
maximum  under  the  statute,  dating  from  Aug.  28,  1913,  the 
fifteenth  day  after  the  injury,  and  continuing  during  the  period 
of  his  incapacity  for  work,  in  accordance  with  the  terms  of  the 
act. 

James  B.  Cabroll. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 
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Case  No.  536. 

Mrs.  Rosana  Farrell,  Widow  and  Dependent  of  John  A. 

Farrell  (Deceased),  Employee. 
John  E.  Cousens  Coal  Company,  Employer. 
Casualty  Company  of  America,  Insurer. 

Fatal  Injury  to  Employee  by  Reason  of  Strain  in  crank- 
ing A  Coal  Delivery  Wagon  causes  Hemorrhage  in 
Brain,  said  Injury  arising  out  of  the  Employment. 

The  employee  received  a  fatal  injury  by  reason  of  the  cranking  of  a  coal  delivery 
wagon,  the  strain  of  his  effort  in  turning  the  crank  causing  a  small  blood 
vessel  to  break  in  the  pial  membrane  of  the  brain.  The  testimony  showed 
that  he  collapsed,  falling  to  the  ground  in  an  unconscious  condition.  A  re- 
currence of  the  hemorrhage  caused  death. 

Hddt  that  the  personal  injiiry  arose  out  of  and  in  the  course  of  his  emplosrment. 

Report  of  CommiMee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mrs.  Rosana  FarreU, 
widow  and  dependent  of  John  A.  FarreU,  deceased  employee, 
V.  Casualty  Company  of  America,  this  being  case  No.  536  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson, chairman,  Owen  H.  Lynch  for  the  widow,  and  Clinton 
L.  Bancroft  for  the  insurer,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial 
Accident  Board,  Dec.  9  and  16,  1913. 

The  committee  finds  that  the  deceased  employee,  John  A. 
Farrell,  on  Aug.  30,  1913,  was  in  the  employ  of  John  E.  Cousens 
Coal  Company,  and  on  said  day  received  an  injury  arising  out 
of  and  in  the  course  of  his  said  employment,  which  resulted  in 
his  death  on  Sept.  3, 1913.  At  the  time  of  the  injury,  on  August 
30,  he  was  cranking  a  coal  delivery  wagon  preparatory  to  un- 
loading. 

The  committee  finds  on  the  preponderance  of  the  evidence 
that  the  strain  of  his  effort  in  turning  the  crank  caused  a  small 
blood  vessel  to  break  in  the  pial  membrane  of  the  brain.  The 
testimony  showed  that  he  collapsed  while  turning  the  crank. 
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immediately  falling  to  the  ground  in  an  unconscious  or  semi- 
conscious condition. 

Dr.  Timothy  Leary,  medical  examiner  of  Suffolk  County, 
who  performed  the  autopsy,  testified  at  the  hearing,  and  it 
appeared  from  his  testimony  in  connection  with  the  other  evi- 
dence submitted,  that  the  first  break  in  the  cerebral  blood 
vessel  must  have  been  great  enough  to  have  provoked  tem- 
porary hetnorrhage  and  unconsciousness;  that  the  hemorrhage 
stopped  and  consciousness  returned;  that  the  hemorrhage  then 
broke  out  again  later  through  the  weak  spot  and  into  the  ven- 
tricles of  the  brain,  and  thereby  caused  death  on  September  3. 

The  couMnittee  finds  that  the  claimant  was  the  wife  of  the 
deceased  and  was  living  with  him  at  the  time  of  his  death,  and 
that  she  was  wholly  dependent  upon  him  for  support  at  the 
time  of  the  injury,  that  his  average  weekly  wages  at  the  time 
of  said  injury  were  $14.70.  The  employee  lost  four  weeks* 
time  during  the  twelve  calendar  months  immediately  preceding 
the  date  of  the  injury,  and  this  four  weeks  was  deducted  from 
the  period  of  fifty-two,  making  the  divisor  forty-eight  and  thus 
arriving  at  said  average  weekly  wages.  The  earnings  of  the 
deceased  during  the  period  of  twelve  months  inmiediately  pre- 
ceding the  date  of  the  injury  were  divided  by  forty-eight.  The 
claimant,  said  Mrs.  Rosana  Farrell,  is  entitled  to  a  weekly  com- 
pensation of  $7.35  for  a  period  of  three  hundred  weeks  from 
Aug.  30,  1913,  the  date  of  the  injury. 

David  T.  Dickinson. 
Owen  H.  Lynch. 
Clinton  L.  Bancroft. 
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Case  No.  554. 

Emile  Vitale,  Employee. 

Stone's  Express,  Inc.,  Employer. 

Fidelttt   and    Deposit   Company   of   Maryland,    Insurer. 

Board  decides  that  Compensation  shall  cease  if  Em- 
ployee fails  to  have  Simple  Operation  performed 
within  Reasonable  Time  after  Insurer  requests  it. 

The  evidence  before  the  committee  of  arbitration  showed  that  the  employee  was 
incapacitated  for  work  by  reason  of  a  personal  injury,  due  to  infection. 

Heldt  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration,  and  decides  that  compensation  shall  cease  if  em- 
ployee declines  to  have  a  simple  operation  performed  upon  request  of  insurer. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee,  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Emile  Vitale  v.  Fidel- 
ity and  Deposit  Company  of  Maryland,  this  being  case  No. 
554  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Mr.  Arthur  F. 
Keefe,  for  employee,  and  Mr.  Addison  M.  Goldsmith,  for  in- 
surer, heard  the  parties  and  their  witnesses  in  the  Aldermanic 
Chamber,  City  Hall,  Lynn,  Mass.,  on  Monday,  Dec.  15,  1913, 
at  10.30  A.M. 

The  committee  finds  that  this  employee  on  Sept.  11,  1913, 
received  an  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment. He  was  employed  as  an  expressman,  and  while 
handling  boxes  the  point  of  a  wire  nail  ran  into  a  finger  of  his 
right  hand.  He  notified  his  superintendent  orally  of  the  occa- 
sion and  cause  of  the  injury,  but  has  not  given  a  written  notice. 

The  committee  finds  that  his  employer  and  insurer  had  knowl- 
edge of  the  injury  and  that  the  employee  is  not  disentitled  to 
compensation  by  reason  of  the  lack  of  a  written  notice.    The 
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finger  became  infected  through  blood  poisoning,  and  a  surgical 
operation  was  performed  thereon.  He  was  totally  incapacitated 
from  work  thereby  until  Nov.  18,  1913,  when  he  obtained  work 
with  the  Houghton  Heel  and  Leather  Company.  He  had  at  a 
previous  period  worked  for  this  last-named  employer,  and 
when  he  took  this  work  on  November  18  his  right  hand  was  partly 
disabled  from  work  by  reason  of  the  injured  finger,  and  he  ob- 
tained the  position  largely  out  of  consideration  for  him  as  a 
former  employee.  The  average  weekly  wages  of  the  employee 
at  the  time  of  the  injury  were  $13,  and  the  average  weekly 
wages  from  Nov.  18,  1913,  to  Dec.  6,  1913,  from  the  Houghton 
Heel  and  Leather  Company,  were  $6.33;  from  December  6  to 
December  13  his  average  weekly  wages  have  been,  and  will 
probably  continue,  at  the  rate  of  $12. 

The  committee  therefore  finds  that  the  employee  is  entitled 
to  $58.78  as  compensation  up  to  Dec.  13,  1913,  and  from  said 
December  13  is  entitled  to  a  compensation  of  50  cents  per 
week,  the  latter  being  one-half  the  difference  between  his  pres- 
ent average  weekly  wage  of  $12  and  that  of  $13,  which  he  was 
earning  at  the  time  of  the  injury.  The  employee  would  prob- 
ably find  difficulty  in  obtaining  work  at  an  average  weekly 
wage  as  much  as  $12  if  he  should  lose  his  present  position  by 
reason  of  his  present  physical  condition,  resulting  from  the 
injury  to  said  finger. 

The  amount  of  compensation  now  due  at  the  date  of  this 
hearing,  viz.,  $58.78,  was  reached  by  this  computation:  seven 
and  three-sevenths  weeks,  viz.,  from  September  26,  the  fifteenth 
day  after  the  injury,  to  Nov.  18,  1913,  for  total  incapacity,  at 
the  rate  of  $6.50  a  week;  three  weeks'  partial  incapacity  at  the 
rate  of  $3.33  per  week,  viz.,  from  November  18  to  Dec.  6,  1913; 
one  week's  partial  incapacity  from  Dec.  6  to  Dec.  13,  1913,  at 
the  rate  of  50  cents  per  week. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
IIL,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  amendments. 
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The  committee  further  finds  that  there  is  due  $24.50  for 
reasonable  medical  services  furnished  to  the  employee  during 
the  first  two  weeks  after  the  injury. 

David  T.  Dickinson. 
Arthur  F.  Keefe. 
Addison  M.  Goldsmith. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  Thursday,  Feb.  19,  1914,  at  10  a.m. 

Mr.  Albert  E.  Wiswall  of  the  Houghton  Heel  and  Leather 
Company,  an  employer  of  the  claimant  since  the  injury  he  re- 
ceived in  his  former  employment,  testified  as  to  the  earnings 
of  the  claimant  from  about  the  middle  of  November,  1913,  to 
the  middle  of  February,  1914.  It  appeared  from  the  evidence 
introduced  that  the  average  weekly  earnings  of  the  claimant 
after  said  injury  in  his  former  employment  were  $9,  and  the 
Board  so  finds.  His  average  weekly  wages  at  the  ti{ne  of  the 
injury  in  the  express  business,  were  $13,  and  the  claimant  has 
been  reduced  in  his  grade  of  employment  by  reason  of  the  in- 
capacity for  his  former  occupation  of  expressman,  with  the  re- 
sult that  the  difference  between  his  average  weekly  earnings 
before  and  since  the  injury  is  $4. 

His  incapacity  for  his  former  occupation,  which  was  caused 
by  the  injury,  is  an  entirely  stiff  finger,  which  is  in  the  way  of 
the  other  fingers,  and  which  has  rendered  two  phalanges  per- 
manently useless. 

The  Board  finds  that  the  claimant  is  entitled  to  a  weekly 
compensation  of  $2  for  his  partial  incapacity,  being  one-half 
the  difference  between  his  former  and  present  average  weekly 
earnings  as  aforesaid,  and  to  continue  during  said  partial  in- 
capacity; that  said  compensation  for  partial  incapacity  shall 
be  paid  from  Feb.  19,  1914,  the  date  of  this  hearing;  and  that 
there  is  also  due  the  claimant  an  additional  compensation  of 
$6.50  a  week  for  a  period  of  twelve  weeks  from  the  date  of  the 
injury,  $78,  by  reason  of  said  finger  having  been  rendered 
permanently  incapable  of  use. 
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The  Board  finds  that  by  a  simple  operation  said  finger  can 
be  removed,  so  that  his  former  capacity  for  work  in  the  express 
business  will  be  restored,  and  that  it  is  reasonable  that  he 
undergo  such  operation;  and  that  upon  a  request  being  made 
upon  him  by  the  insurer  he  have  this  operation.  His  compen- 
sation for  partial  incapacity  shall  cease  if  he  fails  to  have  it 
performed  within  a  reasonable  time  thereafter. 

-This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
HI.  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

James  B.  Carroll. 
Dttdlet  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 


Cass  No.  558. 

Louisa  Cottam,  Employee. 

Stafford  Mills,  Employer. 

American  Mutual  Liabilitt  Insurance  Company,  Insurer. 

Employee  is  incapacitated  for  Work  by  Reason  op  Neu- 
rosis DUE  TO  Personal  Injury,  and  is  entitled -to 
Compensation. 

This  employee  had  been  incapacitated  for  work  by  reason  of  a  personal  injury 
arising  out  of  and  in  the  course  of  her  employment,  and  compensation  was 
paid  for  a  certain  period  of  time.  The  impartial  physician  appointed  by  the 
Board  informed  the  committee  of  arbitration  that  the  employee  was  **a  fakir, 
whether  intentionally  or  otherwise,"  and  that  she  was  evidently  in  good 
physical  condition. 

Held,  that  she  was  not  entitled  to  further  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  finds  and  decides,  upon  new  and  ma- 
terial evidence,  that  the  employee  is  incapacitated  by  reason  of  a  condition  of 
neurosis,  due  to  the  injury,  and  is  entitled  to  compensation. 
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Report  of  Committee  of  ArhUratUm. 

The  arbitration  comxnfttee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Louisa  Cottam 
V.  American  Mutual  Liability  Insurance  Company,  this  being 
case  No.  558  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  James 
Tansy,  Second  Street,  Fall  River,  representing  the  employee, 
and  Femald  Hanson,  Esq.,  Fall  River,  Mass.,  representing  the 
insurer,  heard  the  parties  and  their  witnesses  in  the  Committee 
Room,  No.  35,  City  Hall,  Fall  River,  Mass.,  Friday,  Dec.  19, 
1913,  at  1.30  P.M. 

The  insurer  terminated  the  payment  of  the  weekly  compen- 
sation in  this  case  at  the  expiration  of  the  fourth  week  after 
the  injury,  on  the  ground  that  no  incapacity  for  work  existed 
at  that  time.  Shortly  afterwards  the  employee  was  requested 
to  report  at  the  hospital,  and  after  five  or  six  weeks'  delay  she 
was  examined  by  Dr.  Thomas  Almy.  Upon  receipt  of  his  re- 
port the  insurer  oflFered  to  pay  her  to  date  of  his  examination, 
but  this  offer  was  refused. 

Dr.  Thomas  Almy  testified  that  he  examined  the  employee 
on  Nov.  3,  1913,  and  found  that  she  had  been  injured  by  a 
flying  shuttle,  the  said  shuttle  striking  her  on  the  breast  and 
arm.  At  the  time  of  the  examination  she  had  partial  motion 
of  the  elbow  and  shoulder,  and  he  could  find  no  evidence  of 
any  disability  so  far  as  the  use  of  the  arm  was  concerned.  The 
injured  employee  claimed  that  she  had  diiBSculty  in  using  arm, 
but  he  expressed  the  opinion  at  that  time  that  the  muscles  and 
movements  would  improve  and  be  benefited  by  use.  In  his 
opinion  her  disability  was  purely  in  thinking  that  she  could 
not  use  the  arm. 

Dr.  John  B.  Trainor,  who  examined  the  employee  on  Nov. 
•22,  1913,  as  the  impartial  physician  appointed  by  the  Indus- 
trial Accident  Board,  testified  that  he  found  a  perfectly  normal 
arm,  and  there  were  no  objective  signs  of  any  injury,  except 
that  she  expressed  the  view  that  it  became  tired  very  easily. 
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It  takes  considerable  time  after  an  injury  before  confidence  is 
restored.  |If  she  had  a  tired  joint  it  would*  be  a  handicap^  but 
he  could  not  find  any  evidence  of  this»  Her  arm  would  improve 
daily  by  use,  as  she  became  accustomed  to  her  work.  He  ex- 
pressed the  opinion  that  it  would  tire  her  and  perhaps  give  some 
pain,  but  still  she  could  work.  There  is  no  scar  or  stiffness  of 
the  joints  and  she  can  make  all  the  normal  movements. 

Mrs.  Louisa  Cottam,  the  injured  employee,  testified  that  at 
the  time  of  the  injury  she  was  a  weaver  in  the  Stafford  Mills, 
and  that  if  she  were  well  now  she  would  go  back  to  work.  A 
representative  of  the  insurer  had  offered  to  pay  her  a  total  of 
eight  weeks'  compensation  in  all.  Her  average  weekly  wages 
were  $9. 

James  Whitehead,  secretary  of  the  Weavers'  Union,  testified 
as  to  his  part  in  assisting  Mrs.  Cottam  to  obtain  compensation 
and  his  advice  to  her,  upon  her  statement  that'  she  was  not 
well,  to  decline  to  accept  compensation  for  a  limited  time. 

Dr.  John  Westall  testified  as  to  the  facts  of  the  injury,  and 
that  he  found  a  slight  discoloration  of  the  breast  on  the  left 
side.  The  more  important  injury  was  that  to  the  left  arm, 
about  2^  to  3  inches  below  the  elbow  in  the  external  part  over 
the  flexor  muscles,  slightly  to  the  left.  He  believed»there  was 
an  injury  to  one  or  two  nerves,  but  improvement  had  been 
gradual,  the  swelling  diminishing  regularly  until  it  disappeared 
altogether.  There  were  then  no  visible  signs  of  the  injury,  but 
the  injury  to  the  nerves  gave  her  a  tired  feeling.  He  expressed 
the  opinion  that  he  did  not  think  she  could  perform  the  duties 
required  of  her  in  the  weaving  room  of  the  mill.  He  suggested 
an  examination  by  a  neurologbt,  and  believed  that  some  slight 
deficiency  in  the  nerve  action  would  be  found.  She  is  unable 
to  do  work  which  she  would  have  to  do  in  the  mill.  Use  would 
help  arm. 

The  employee  was  referred  by  agreement  to  Dr.  Daniel  J. 
Fennelly,  a  neurologist,  as  the  impartial  physician  appointed  by 
the  Board  under  the  authority  of  section  8,  Part  III.,  of  the 
act,  and  his  report  follows:  — 

P.  E.  W.  D.  and  N.  —  Pupil,  normal.  Tongue,  central  normal,  upper 
extremities  normal;  no  marks  or  scars  to  be  seen  from  the  injury;  left 
graap  slightly  weaker  than  right,  which  patient  makes  more  pronounced 
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during  testing.  Sensation  in  all  parts  of  body  normal,  including  left  arm. 
Reflexes  in  lower  extremities  normal  and  equal.  Heart  slightly  enlarged, 
neutral  regurg  murmur  head  at  apex,  trans,  oxilla  (old  lesion)  of  no  ac- 
count at  present. 

Diagnosis:  Neutral  regurg,  otherwise  neg. 

Summary:  This  patient  is  a  fakir  whether  intentionally  or  otherwise, 
as  she  is  evidently  in  good  physical  condition  at  present  but  for  the  car- 
diac trouble,  which  does  not  even  give  her  shortness  of  breath. 

Upon  all  the  evidence  the  committee  of  arbitration  finds  that 
the  employee,  Louisa  Cottam,  received  a  personal  injury,  aris- 
ing out  of  and  in  the  course  of  ber  employment,  on  Tuesday, 
Aug.  26,  1913,  and  that  all  incapacity  for  work  as  a  result  of 
said  personal  injury  ceased  on  Nov.  22,  1913,  the  date  of  the 
examination  made  by  Dr.  John  B.  Trainor,  the  impartial  phy- 
sician appointed  by  the  Board;  and  the  committee  finds  that 
there  is  due  the  employee  a  total  sum  of  $48.21,  this  being  ten 
and  five-sevenths  weeks'  compensation  at  14.50  per  week,  cov- 
ering the  time  from  Sept.  9,  1913,  to  Nov.  22,  1913,  inclusive, 
less  any  payments  already  made  by  the  insurer  to  said  em- 
ployee. 

Joseph  A.  Parks. 

Fernald  L.  Hanson. 

James  Tansy. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Remew, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  case  as  an  entirely  new  matter,  at  Room 
35,  City  Hall,  Fall  River,  Mass.,  on  Saturday,  March  7,  1914, 
at  10.30  A.M.,  and  finds  and  decides  as  follows:  — 

The  findings  of  the  committee  of  arbitration  which  heard  the 
case  originally  were  fully  justified  on  the  evidence  before  it, 
the  reports  filed  by  Drs.  John  B.  Trainor  and  Daniel  J.  Fen- 
nelly  showing  that  all  incapacity  for  work  ended  on  Nov.  22, 
1913,  to  which  date  compensation  was  allowed. 

New  and  material  evidence  was  presented  to  the  Board,  on 
review,  in  addition  to  that  presented  before  the  committee  of 
arbitration.  Dr.  John  W.  Coughlin,  who  examined  her,  testify- 
ing that  while  she  is  thirty-five  years  old  she  has  the  mentality 
of  a  child  of  fifteen.    Not  having  seen  her  before  the  injury  he 
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does  not  know  whetlier  this  mental  deficiency  existed  prior  to 
that  time  or  not.  In  her  testimony  the  employee  appeared 
garrulous,  incoherent  and  of  almost  incredible  obstinacy.  For 
example,  it  was  established  beyond  doubt  that  the  accident 
occurred  on  Aug.  26,  1913.  Yet  although  it  was  repeatedly 
pointed  out  to  her  that  this  could  not  be  true,  she  persisted 
in  reiterating  that  it  happened  on  Sept.  9,  1913,  declaring  that 
she  was  right  as  to  the  date  and  all  the  other  witnesses  wrong. 
Dr.  John  Westall,  her  attending  physician,  testified  that  since 
the  injury  she  told  him  and  others  a  circumstantial  account  of 
having  some  substance  blown  into  her  ear  which  caused  swell- 
ings and  eruptions,  but  that  there  appeared  to  be  no  basis  for 
the  story.  On  another  occasion  she  went  to  Dr.  Westall  and 
told  him  a  clearly  imaginary  story  of  having  all  the  bones  in 
her  back  and  shoulders  put  out  of  place.  The  employee  ac- 
cused Dr.  Daniel  J.  Fennelly,  the  expert  impartial  physician 
who  examined  her  for  the  3oard,  of  having  made  an  inadequate 
examination.  She  claimed  he  did  not  examine  the  injured  left 
arm  at  all.  The  physician  explained  that  he  used  an  instru- 
ment on  the  right  arm  to  get  the  blood  pressure,  and  had  made 
a  careful  examination  of  the  injured  arm.  The  employee 
claimed  that  on  certain  days  she  was  unable  to  use  the  right 
arm  on  account  of  pain  due  to  the  injury  to  the  left  arm.  She 
was  not  able  to  resume  work  because  of  the  incapacity  due  to 
the  injury.  Drs.  Coughlin  and  Westall  also  testified  that  she 
was  not  able  to  resume  work  on  account  of  neurosis,  following 
the  injury.  Drs.  Fennelly  and  Trainor  said  there  were  no  ob- 
jective signs  of  the  injury,  the  former  agreeing  that  neurosis 
was  not  uncommon  in  a  case  like  this,  considering  the  peculiar 
mental  characteristics  of  the  employee.  Dr.  Fennelly  stated 
that  he  believed  the  employee  "has  unconsciously  made  h»- 
self  believe  that  there  is  something  the  matter  with  that  arm 
and  cannot  do  things  with  it.'^  The  employee  testified  as  to 
her  relations  with  the  representative  of  the  insurer,  Mr,  Orton 
A.  Peck,  who  she  said  first  paid  her  two  weeks'  compensation 
and  then  after  an  interval  of  four  weeks  offered  her  a  total  of 
eight  weeks'  compensation  if  she  would  sign  a  settlement  re- 
ceipt. She  declined  the  offer  because  she  was  unable  to  resume 
work.    She  said  she  was  not  now  able  to  resume  work. 
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Dr.  John  W.  Courtney,  the  impartial  nerve  specialist  named 
by  the  Board  to  examine  her,  reported  in  substance  that  he 
made  a  complete  examination  and  covered  the  entire  nervous 
system.  "As  a  result  thereof  I  have  to  report  to  you  that  I 
found  no  evidence  of  any  tangible  injury  anywhere.  The  con- 
dition in  the  left  arm  is  what  we  term  a  neurosis,  Le,,  a  state 
of  local  irritability  of  certain  nerves.  Into  this  condition  the 
mental  factor  largely  enters,  and  so  long  as  the  patient  believes 
in  the  local  disability,  just  so  long  does  this  disability  exist  in 
fact.  Hence,  in  the  case  in  hand  I  advise  giving  the  patient 
several  weeks'  more  rest.  My  reason  for  so  advising  is  that 
the  patient  is  slowly  relinquishing  the  idea  that  something 
serious  is  the  matter  with  her  arm,  and  that  it  will  take  the 
length  of  time  suggested  above  to  entirely  eradicate  the  fear 
of  disease  from  her  mind.  If  one  attempts  to  force  her  to  the 
conviction  that  the  arm  is  all  right  even  now,  the  result  will 
be  a  postponement  of  recovery  for  many  months." 

In  this  .case,  the  only  test  seems  to  be  whether  the  Industrial 
Accident  Board  believes,  admitting  that  there  is  no  physical 
impairment  to  the  arm  as  a  result  of  the  injury,  whether  or 
not  this  employee  is  malingering,  or  whether  she  is  suffering 
from  a  nervous  mental  or  hysterical  effect  of  the  injury,  in 
which  latter  case  the  employee's  right  to  compensation  should 
not  cease. 

The  Board  appreciates  that  a  favorable  decision  to  the  said 
employee  may  be  alleged  to  be  a  precedent  which  would  sub- 
sequently open  the  door  to  malingerers  who,  if  they  would 
claim  with  suflBcient  pertinacity  that  a  serious  mental  effect 
remained  as  a  consequence  of  a  physical  injury,  would  be  en- 
titled to  compensation.  The  decision  of  the  Board  in  this  case 
is  made,  however,  with  the  distinct  understanding  that  it  shall 
not  constitute  a  precedent,  for  the  reason  that  the  Board  finds 
as  a  fact  that  a  great  deal  of  the  employee's  mental  attitude 
can  be  traced  to  the  lack  of  sympathy  on  the  part  of  the  Fall 
River  representative  of  the  American  Mutual  Liability  In- 
surance Company;  and  the  Board  further  believes  if  the  insurer 
or  its  agent  had  shown  ordinary  tact  and  sympathy  in  this 
case  it  would  probably  have  been  closed  and  the  employee 
been  at  work  many  weeks  ago.    There  is  a  real  responsibility 
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resting  on  insurance  companies,  in  common  with  all  other  per- 
sons interested  in  the  act,  to  work  against  the  evil  of  malinger- 
ing, and  these  cases  should  be  so  conducted  in  the  settlements 
as  to  give  no  ground  for  the  mental  attitude  of  persecution 
which  is  shown  here. 

Upon  all  the  evidence  the  Board  finds  that  the  employee 
is  a  woman  of  subnormal  mental  capacity,  who  is  now  incapaci- 
tated for  work  as  the  result  of  a  condition  of  neurosis  that  is 
due  to  the  injury,  and  she  is  apparently  convinced  that  she 
cannot  work  and  continues  to  be  so  convinced  notwithstanding 
the  fact  that  there  is  no  evidence  of  any  tangible  injury  any- 
where. The  mental,  nervous  or  hysterical  effects  of  an  accident, 
such  as  this  employee  sustained,  are  just  as  much  a  ''personal 
injury"  as  are  the  physical  effects.  (Eaves  v.  Blaenclydach 
Colliery  Co.,  Ltd.,  2  B.  W.  C.  C.  329;  Pugh  v.  London,  Brigh- 
ton and  South  Coast  Ry.  Co.,  2  Q.  B.  248;  Yates  u.  South 
Kirby,  etc..  Collieries,  3  B.  W.  C.  C.  418.) 

The  Board  finds  that  Louisa  Cottam,  the  said  employee,  re- 
ceived a  personal  injury  arising  out  of  and  in  the  course  of  her 
employment  on  Aug.  26,  1913,  and  that  she  is  now  totally  in- 
capacitated for  work  by  reason  of  a  condition  of  neurosis  fol- 
lowing said  injury,  said  total  incapacity  continuing;  and  follow- 
ing the  recommendation  of  the  expert  impartial  specialist,  the 
Board  awards  a  weekly  compensation  of  $4.50  from  Sept.  9, 
1913,  the  fifteenth  day  after  the  injury,  to  April  15,  1914,  a 
total  of  J140.14,  less  compensation  for  two  weeks  already  paid 
by  said  insurer  to  said  employee,  making  the  sum  of  $131.14 
due,  all  compensation  to  cease  on  April  15,  1914. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 
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Ca8B  No.  5o9. 

William  T.  Sullivan,  Employee. 

Strathmore  Paper  Company,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Sot4Uiime    Judicial    Court    decides    that    Employee    who 
diligently    endeavors    to    secure    Employment    and 

FAILS  TO  OBTAIN  SaME  BECAUSE  OF  INCAPACITY  DUE  TO 

THE    Injury    is    entitled    to    Compensation    on    the 
Basis  of  Total  Incapacity  for  Work. 

The  employee  lost  his  arm  by  reason  of  a  personal  injury  arising  out  of  and  in  the 
course  of  his  employment.  For  a  period  of  five  months,  from  May  31,  1913, 
to  Oct.  25,  1913,  he  did  not  work.  He  diligently  endeavored  to  secure  em- 
ployment, and  was  unable  to  secure  same  because  of  the  loss  of  his  arm.  The 
employee  obtained  a  position  as  watchman  on  Oct.  26, 1913,  and  has  since  earned 
an  average  weekly  wage  of  $15.  The  evidence  showed  that  on  May  31,  1913, 
he  was  capable  of  performing  the  work  which  he  finally  procured,  or  any  work 
which  a  one-armed  man  could  ordinarily  perform. 

Held,  that  the  employee  was  totally  incapacitated  for  work  during  the  period  from 
May  31,  1913,  to  Oct.  25,  1913. 

Review  before  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Deciaion.  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  William  T.  Sullivan 
V.  American  Mutual  Liability  Insurance  Company,  this  being 
case  No.  559  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  arbitration  committee,  consisting  of  James  B.  Carroll, 
chairman,  representing  the  Industrial  Accident  Board,  W.  J. 
LaFrancis,  representing  the  employee,  and  Harry  R.  Elder,  repre- 
senting the  insurer,  heard  the  parties  at  the  Auditor's  Room, 
Court  House,  Springfield,  Mass.,  Monday,  Dec.  1,  1913,  at 
9.30  A.M. 

John  Morrison,  Esq.,  represented  the  insurance  company. 

It  was  agreed  in  this  case  that  the  balance  of  the  fifty  weeks' 
specific  compensation  for  the  loss  of  his  arm  is  to  be  paid  him 
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by  the  insurance  company,  and  it  is  agreed  that  beginning  on 
October  26,  when  he  went  to  work  at  $15  a  week,  he  is  entitled 
to  one-half  the  difference  between  $15  and  $20.67,  i.e,,  $2.84 
a  week,  to  be  continued  during  his  partial  incapacity  for  work, 
in  accordance  with  section  10,  Part  II.,  of  the  act. 

The  only  question  for  our  decision  is  this:  Is  he  entitled  to 
compensation  between  the  31st  of  May  and  October  26,  and  if 
so,  at  what  rate?  The  insurance  company  contended  that  on 
the  thirty-first  day  of  May  he  was  able  to  go  to  work,  and  that 
his  compensation  should  cease  because  he  was  able  to  go  to 
work,  independently  of  whether  he  was  able  to  procure  work. 
The  testimony  was  substantially  as  follows :  — 
WilUam  T.  Sullivan,  living  at  68  Park  Street,  Springfield, 
testified  as  follows:  — 

On  February  7,  while  in  the  employ  of  the  Strathmore  Paper  Company, 
I  met  with  my  accident.  This  accident  necessitated  the  amputation  of 
my  right  arm,  which  took  place  the  same  day  I  was  hurt.  I  was  treated 
by  Drs.  Downey  and  Sweet.  Neither  of  these  doctors  is  my  family  physi- 
cian, but  I  took  the  ones  that  were  nearest  to  hand.  They  dressed  my 
arm,  examined  it,  talked  it  over  with  me  and  told  me  to  call  again  if  it 
bothered  me.  It  did  bother  me,  and  so  I  called  again,  and  up  to  Septem- 
ber I  expected  another  operation.  Dr.  Sweet  says  it  may  take  weeks  and 
it  may  take  months  to  take  the  pain  out  of  my  arm,  and  then  it  will  be 
time  to  operate  again.  The  last  time  Dr.  Sweet  saw  me  was  along  in 
September  some  time.  The  pain  in  my  arm  is  just  as  severe  to-day  as  it 
was  two  days  after  the  amputation,  the  only  difference  is  I  was  under 
morphine  then.  The  morphine  treatment  continued  about  three  weeks. 
Dr.  Sweet  is  a  siu*geon  and  Dr.  Downey  is  a  medical  doctor,  but  Dr. 
Sweet  took  as  much  care  of  me  as  Dr.  Downey  did.  Dr.  Sweet  saw  me 
evety  day  for  over  six  weeks,  and  after  that  perhaps  two  or  three  times 
a  month.  Dr.  Downey  was  attending  me  for  my  nerves.  When  I  left 
the  hospital  I  was  in  a  very  poor  condition  mentally.  Dr.  Downey  saw 
me  in  May,  and  he  told  me  that  he  thought  it  would  be  good  for  me  if  I 
could  get  something  to  do.  I  was  told  when  I  went  to  the  Strathmore 
Paper  Company  that  as  soon  as  the  new  mill  was  completed  they  would 
give  me  a  position.  This  was  along  the  latter  part  of  May.  At  the  time 
this  was  suggested  I  told  them  that  I  was  in  no  condition  to  go  to  work, 
neither  mentally  nor  physically.  I  was  living  at  Springfield  and  this  posi- 
tion was  in  Woronoco. 

When  the  position  was  offered  me  I  told  them  I  would  think  the  matter 
over  and  call  later.  About  the  latter  part  of  May  I  went  back  and  they 
told  me  the  job  still  remained  the  same  and  they  would  let  me  know 
The  doctor  told  me  at  that  time  that  he  thought  I  would  be  able  to  try 
and  I  would  have  tried  it  if  I  could  have  gotten  a  position.    I  have  looked 
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for  work  and  other  people  have  looked  for  it  for  me.  I  would  have  taken 
any  kmd  of  a  job  that  I  thought  I  could  do.  From  the  last  of  May  I 
started  to  look  for  work,  but  at  that  tune  I  really  was  not  able  to  work 
and  am  not  now.  The  position  spoken  of  in  May  did  not  present  itself 
until  the  twenty-sixth  day  of  October.  This  position  is  that  of  a  night 
watchman  in  the  new  mill.  Very  often  I  called  to  see  about  this  position, 
but  the  answer  was  always  that  as  soon  as  the  mill  was  completed  I  would 
be  put  to  work. 

The  following  letter  from  Dr.  Downey,  one  of  the  attending 
physicians,  was  introduced  at  this  time:  — 

To  the  American  Mutual  Liability  Insurance  Company, 

Yoxu"  letter  written  to  Dr.  Sweet  and  served  to  me,  and  would  say  in 
reply,  that  in  my  opinion  Mr.  Sullivan  was  physically  able  to  resume 
such  emplo3nnent  that  a  one-armed  man  could  be  capable  of  doing  as 
early  as  June  1,  or  at  least  by  the  15th  of  June,  and  so  advised  him  at 
that  time,  thinking  employment  would  reheve  his  mental  excitement  and 
nervous  condition. 

Dr.  H.  a.  Downbt. 

Nov.  12,  1913. 

The  committee  of  arbitration  finds  that  from  May  31,  1913, 
to  Oct.  25,  1913,  inclusive,  the  employee  did  not  work,  and 
that  he  diligently  endeavored  to  procure  employment,  but  was 
unable  to  obtain  work  because  of  the  loss  of  his  arm;  and  we 
further  find  that  on  May  31,  1913,  he  was  capable  of  perform- 
ing the  work  which  he  finally  procured,  or  any  work  which  a 
one-armed  man  could  ordinarily  perform. 

We  therefore  find  that  he  was  in  fact  unable  to  obtain  any 
work  at  which  he  could  earn  wages  during  the  period  from  May 
31,  1913,  to  Oct.  25,  1913,  inclusive,  and  that  he  is  entitled  to 
compensation,  in  accordance  with  the  provisions  of  the  act,  at 
the  rate  of  $10  a  week,  amounting  to  $211.43. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to  re- 
view and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III., 
of  the  Workmen's  Compensation  Act,  and  the  general  provi- 
sions of  said  act  and  its  amendments. 

James  B.  Carroll. 
W.  J.  LaFrancis. 
Harrt  R.  Elder. 
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Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review, 

The  claim  for  review  having  been  jSled,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  Pemberton 
Building,  Boston,  Mass.,  on  Friday,  Jan.  2,  1914,  at  10  a.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

Sheldon,  J.  This  employee  sustained  an  injury  which  neces- 
sitated the  amputation  of  his  right  arm,  and  for  which  it  is 
admitted  that  he  was  entitled  to  compensation.  But  the  in- 
surer contends  that  on  May  31  following  the  accident  he  was 
physically  able  to  go  to  work,  and  that  for  this  reason  his  right 
to  be  compensated  for  an  incapacity  for  work  ceased  on  that 
day,  regardless  of  the  question  whether  he  was  or  was  not  able 
to  procure  work.  The  facts  found  by  the  committee  of  arbitra- 
tion, and  on  review  by  the  Industrial  Accident  Board,  are  that 
from  May  31  to  October  25  he  did  not  work;  that  he  diligently 
endeavored  to  secure  employment  and  was  unable  to  obtain 
work  because  of  the  loss  of  his  arm;  but  that  on  May  31  he 
was  capable  of  doing  the  work  which  he  finally  procured,  or 
any  work  which  a  one-armed  man  could  ordinarily  perform. 
Upon  these  facts,  and  as  an  inference  therefrom,  it  further  was 
found  that  he  was  in  fact  unable  to  obtain  any  work  at  which 
he  could  earn  wages  during  the  period  from  May  31  to  October 
25;  and  he  was  awarded  compensation  for  total  incapacity  for 
work  during  that  time. 

Our  statute  provides  for  a  weekly  compensation  while  "the 
incapacity  for  work  resulting  from  the  injury  is  total."  (St. 
1911,  c.  751,  Part  II.,  §  9.)  The  expression  "incapacity  for 
work"  was  taken  from  the  English  Workmen's  Compensation 
Act  of  1906,  in  which  it  was  provided  that  the  amount  of  com- 
pensation to  be  paid   "where  total  or  partial  incapacity  for 
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work"  resulted  from  the  injury  should  be  certain  weekly  pay- 
ments. Accordingly,  decisions  of  the  English  courts  fixing  the 
meaning  there  to  be  given  to  these  words  are  of  weight. 
(McNicol's  Case,  215  Mass.  499,  501.) 

The  same  words  were  used  in  an  earlier  English  statute; 
and  it  was  held  by  the  Court  of  Appeal  in  Clark  v.  Gas  Light 
and  Coke  Co.,  21  T.  L.  R.  184,  that  the  object  of  the  act  was 
to  give  compensation  for  an  inability  to  earn  wages,  and  that 
if  an  injured  employee,  after  repeated  efforts,  could  not  get  an 
opportunity  to  earn  wages,  a  finding  that  his  earning  power 
was  gone  and  therefore  that  he  was  under  an  "incapacity  for 
work"  was  warranted,  although  he  had  a  physical  capacity  to 
work  and  earn  money.  The  same  principle  has  been  affirmed 
in  other  English  decisions:  that  an  inability  to  obtain  work 
resulting  directly  from  a  personal  injury  is  an  incapacity  for 
work  within  the  meaning  of  this  act,  although  a  like  inability 
resulting  from  some  other  cause,  such  as  an  altered  condition 
of  the  labor  market,  would  not  be  so.  The  inability  to  get  work 
is  evidence  tending  to  show  an  incapacity  for  work,  although 
it  will  not  always  be  conclusive.  (Radcliffe  v.  Pacific  Steam 
Navigation  Co.  (1910),  1  K.  B.  865;  Cardiff  v.  Hall,  4  B.  W. 
C.  C.  159  (1911),  1  K.  B.  1009;  Brown  v,  J.  I.  Thornycroft  & 
Co.,  Ltd.,  5  B.  W.  C.  C.  386.) 

This  doctrine  of  the  English  courts  was  settled  finally  in  two 
decisions  of  the  House  of  Lords.  (Ball  v.  William  Hunt  & 
Sons,  Ltd.,  5  B.  W.  C.  C.  459,  overruling  same  case  in  the 
Court  of  Appeal  (1911),  1  K.  B.  1048;  and  MacDonald  v. 
Wilson's  &  Clyde  Coal  Co.,  5  B.  W.  C.  C.  478.) 

In  our  opinion  these  decisions  are  correct  in  principle.  The 
object  of  our  statute  was  to  give  compensation  for  a  total  or 
partial  loss  of  the  capacity  to  earn  wages.  (Gillen's  Case, 
215  Mass.  96,  99.)  If,  as  in  this  case,  the  injured  employee, 
by  reason  of  his  injury,  is  unable,  in  spite  of  diligent  efforts, 
to  obtain  employment,  it  would  be  an  abuse  of  language  to  say 
that  he  was  still  able  to  earn  money,  —  that  he  still  had  a  ca- 
pacity for  work,  even  though  his  physical  powers  might  be 
such  as  to  enable  him  to  do  some  kinds  of  work  if  practically 
the  labor  market  were  not  thus  closed  to  him.  He  has  become 
unable  to  earn  anything;  he  has  lost  his  capacity  to  work  for 
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wages  and  to  support  himself;  not  by  reason  of  any  change  in 
the  market  conditions,  but  because  of  a  defect  which  is  personal 
to  himself,  and  which  is  the  direct  result  of  the  injury  that  he 
has  sustained.  He  is  deprived  of  the  benefit  which  the  statute 
promises  to  him  if  he  is  told  that  because  he  could  do  some 
work  if  he  could  get  it  he  is  not  under  an  incapacity  for  work, 
although  by  reason  of  his  injury  he  can  obtain  no  opportunity 
to  work.  But  we  said  in  Donovan's  Case,  217  Mass.  76,  that 
the  statute  was  to  be  construed  broadly  for  the  purpose  of 
carrying  out  its  manifest  purpose. 

The  Industrial  Accident  Board  had  a  right  to  find  that  this 
employee  was  totally  incapacitated  for  work  until  October  25, 
and  to  award  him  compensation  upon  that  basis.  The  decree 
of  the  Superior  Court  must  be 

Affirmed. 


Case  No.  562. 

Mary  Flanagan,  Employee, 

Chace  Mills,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

E.  A.  McCarthy,  M.D.,  Physician. 

When  Insurer  does  not  furnish  Medical  Attendance  it 
must  pay  a  Reasonable  Fee  for  the  Services  of 
Physician  engaged  by  Employee. 

The  employee  received  a  serious  injury,  and  no  attempt  was  made  on  the  part  of 
either  the  insurer  or  employer  to  "furnish"  medical  attendance  of  any  kind, 
the  employee  being  sent  home  in  a  carriage  furnished  by  the  employer,  and 
nothing  being  said  to  her  about  medical  attendance.  Upon  her  arrival  home 
she  sent  for  the  physician,  a  specialist  in  injuries  such  as  she  had  sustained. 
He  gave  her  skillful  and  helpful  treatment  and  presented  a  reasonable  bill  for 
the  services  rendered. 

Held,  that  the  insurer  did  not  furnish  medical  attendance,  as  required  by  the  act, 
and  that  the  bill  of  the  physician  should  be  paid. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  afi&rms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  conunittee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mary  Flanagan  v. 


FLANAGAN  V.  AMERICAN  MUTUAL  LLVBILITY  INSURANCE  CO.        441 

American  Mutual  Liability  Insurance  Company,  this  being 
case  No.  562  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  John  W. 
CoughUn,  M.D.,  399  North  Main  Street,  Fall  River,  represent- 
ing the  employee,  and  Spencer  Borden,  Fall  River,  Mass.,  rep- 
resenting the  insurer,  heard  the  parties  and  their  witnesses  in 
the  Committee  Room,  No.  85,  City  Hall,  Fall  River,  Mass., 
Friday,  Dec.  19,  1913,  at  10  a.m. 

The  sole  question  in  dispute  was  the  bill  of  the  physician, 
the  employee  having  filed  a  request  for  a  hearing  before  a  com- 
mittee of  arbitration  in  which  she  stated  the  cause  of  the  disa- 
greement to  be  the  failure  of  the  insurer  to  "pay  Dt.  Eugene 
A.  McCarthy  for  services  rendered  me  during  the  .first  two 
weeks  after  the  injury,  and  for  the  payment  of  which  I  am 
liable,  in  amount  $41." 

There  was  no  disagreement  as  to  the  date  of  the  injury, 
which  was  April  17,  1913,  nor  was  there  any  dispute  as  to  the 
said  injury  being  covered  under  the  Workmen's  Compensation 
Act.  The  insurer,  through  its  attorney,  Orton  A.  Peck,  Esq., 
entered  an  objection  to  the  proceedings,  claiming  that  the  com- 
mittee had  no  jurisdiction.  The  objection  is  therefore  noted  in 
the  record.  The  said  attorney  for  the  insurer  was  afterwards 
given  the  right  to  cross-examine  witnesses  and  present  any 
evidence  that  he  desired,  without  prejudice  to  his  right  to  take 
up  the  objection  recorded  as  to  the  jurisdiction  of  the  com- 
mittee of  arbitration. 

Mary  Flanagan,  the  injured  employee,  testified  that  she  re- 
ceived a  personal  injury  arising  out  of  and  in  the  course  of  her 
employment  on  the  morning  of  April  17,  1913,  her  hip  being 
fractured  by  reason  of  a  fall  on  the  floor.  She  was  sent  to  her 
home  in  a  vehicle  provided  by  the  mill  oflBcials,  but  no  proffer 
of  medical  or  hospital  services  was  made,  and  not  being  able 
to  read  she  had  no  knowledge  of  any  printed  notice  advising 
employees  that  such  attendance  could  be  obtained  at  the  Union 
Hospital.  She  had  no  personal  knowledge  that  any  employee 
had  ever  received  treatment  at  the  Union  Hospital  for  an 
injury  occurring  in  the  mill.    She  sent  for  Dr.  Eugene  A.  Mc- 
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Carthy  shortly  after  her  arrival  home,  and  received  treatment 
from  him  in  accordance  with  an  itemized  bill  which  was  offered 
in  evidence.  On  April  18,  1913,  the  doctor  sent  her  to  the 
Union  Hospital  for  the  purpose  of  having  an  X-ray  taken,  and 
she  went  expressly  on  the  condition  that  she  would  not  be  com- 
pelled to  remain  there.  An  ambulance  took  her  from  her  home 
to  the  hospital  and  back  again.  She  considered  herself  legally 
liable  for  the  bill  of  the  physician,  and  asked  that  the  insurer 
pay  her  the  amount  due  the  doctor  for  services  rendered  during 
the  first  two  weeks  after  the  injury.  The  insurer  had  not  fur- 
nished medical  attendance  at  any  time  during  her  injury,  but 
had  written  her  from  New  Bedford,  under  date  of  April  25, 
1913,  as  follows:  "We  have  a  report  of  your  injury  at  the 
Chace  Mills  on  April  17,  1913.  We  would  say  that  you  may 
be  treated  free  of  cost  to  you  during  the  first  two  weeks  after 
your  injury  at  the  Union  Hospital,  Fall  River.  We  cannot  pay 
your  own  doctor." 

Dr.  Eugene  A.  McCarthy  testified  that  he  was  a  specialist 
in  the  treatment  of  bone  diseases  in  the  orthopedic  department 
of  the  Union  Hospital.  He  gave  Mary  Flanagan  special  first- 
aid  attention  on  April  17,  charging  $5  therefor,  and  made  12 
other  visits  during  the  first  two  weeks  after  the  injury,  to  wit, 
on  April  17,  1913,  18,  19,  20,  21,  22,  23,  24,  25,  27,  29  and  30, 
charging  $3  per  visit,  all  of  these  visits  being  required.  His 
regular  charge  to  those  who  could  afford  to  pay  was  ordinarily 
$5  per  visit,  but  he  understood  that  cases  under  the  Workmen's 
Compensation  Act  were  to  be  treated  on  an  industrial  basis, 
and  he  charged  only  $3  per  visit.  The  serious  nature  of  the 
injury  may  be  more  readily  understood  when  it  is  known  that 
the  physician  continued  treatment  since  April  30,  1913,  and  the 
patient  is  still  under  his  care. 

Dr.  Thomas  F.  Gunning  testified  as  to  the  reasonableness  of 
the  physician's  fee. 

The  committee  of  arbitration  finds  upon  this  evidence  that 
the  employee,  Mary  Flanagan,  was  not  furnished  medical  or 
hospital  services  within  the  meaning  of  section  5,  Part  H.,  of 
the  act  at  the  time  of  the  injury  nor  at  any  time  thereafter. 
The  posting  of  a  notice  in  the  mill  did  not  "furnish"  medical 
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attendance,  nor  can  it  be  said  that  the  letter  dated  April  25, 
1913,  "furnished"  medical  attendance  to  the  employee. 

The  employee  had  received  what  was  admittedly  a  serious 
injury,  —  an  injury  so  serious  that  she  is  now  totally  incapaci- 
tated for  work  thereby,  although  eight  months  have  elapsed 
since  its  occurrence.  No  attempt  was  made  on  the  part  of 
either  the  insurer  or  employer  to  "furnish"  medical  attendance 
of  any  kind,  the  employee  being  sent  home  in  a  carriage  fur- 
nished by  the  employer,  and  nothing  being  said  to  her  about 
medical  attendance.  Upon  her  arrival  home  she  sent  for  the 
physician,  a  specialist  in  injuries  such  as  she  suffered  from. 
He  gave  her  skillful  and  helpful  treatment  and  presented  a 
reasonable  bill  for  the  services  rendered.  She  is  legally  liable 
to  the  physician  for  its  payment,  and  the  insurer  is  in  turn 
liable,  under  the  act,  to  the  employee  for  the  payment  of  the 
bill  in  the  full  sum  as  rendered. 

The  committee  of  arbitration  therefore  finds  that  the  in- 
surer did  not  furnish  medical  services  to  the  employee  within 
the  meaning  of  section  5,  Part  II.,  of  the  act,  and  finds  that 
there  is  due  Mary  Flanagan,  the  said  employee,  the  sum  of 
$41  for  medical  services  rendered  by  Eugene  A.  McCarthy, 
M.D.,  during  the  first  two  weeks  after  the  injury,  to  wit,  from 
April  17,  1913,  to  April  30,  1913,  inclusive. 

Joseph  A.  Parks. 
Jno.  W.  Coughlin. 
Spencer  Borden. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  on  Thursday,  Jan.  22,  1914,  at 
10.30  A.M.,  and  affirms  and  adopts  the  findings  of  the  committee 
of  arbitration. 

The  main  question  involved  in  this  case  is  the  right  of  an 
employee  to  obtain  necessary  and  reasonable  medical  attention 
when  the  insurer  has  neglected  to  furnish  such  attendance,  as 
required  by  section  5,  Part  II.,  of  the  act,  and  the  further  right 
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of  an  employee  to  be  reasonably  compensated  for  the  amount 
expended  or  the  liability  incurred  for  said  attendance. 

The  insurer  also  raised  the  question  of  the  jurisdiction,  first, 
of  the  committee  of  arbitration,  and  second,  of  the  Industrial 
Accident  Board,  on  the  ground  that  there  was  no  dispute  be- 
tween the  parties  as  to  the  payment  of  compensation. 

The  Board  rules  that  the  furnishing  of  medical  services  dur- 
ing the  first  two  weeks  after  the  injury,  being  the  only  benefit 
received  during  the  said  first  two  weeks  after  the  injury,  may 
properly  be  regarded  as  compensation,  being  the  equivalent 
thereof,  and  if  the  parties  fail  to  agree  as  to  the  payment  of  a 
reasonable  fee  for  medical  services  necessarily  rendered  during 
the  said  period,  the  matter  is  properly  before  a  conmiittee  of 
arbitration  in  the  first  instance,  and,  on  review,  before  the 
Industrial  Accident  Board. 

The  evidence  shows  that  the  employee's  hip  was  fractured 
by  reason  of  a  fall  on  the  floor  of  the  mill  in  which  she  was 
employed,  and  that  she  was  sent  to  her  home  in  a  vehicle  pro- 
vided by  the  mill  oflScials,  no  proffer  of  medical  or  hospital 
services  being  made  to  her  until  nine  days  after  the  injury. 
She  was  not  able  to  read  or  write,  and  had  no  knowledge  of 
the  information  contained  in  a  printed  notice  posted  at  her 
place  of  employment,  that  medical  attendance  could  be  ob- 
tained at  the  Union  Hospital,  nor  had  she  any  personal  knowl- 
edge that  any  employee  had  ever  received  treatment  at  said 
hospital  for  an  injury  received  in  the  mill.  The  mill  authori- 
ties were  aware  of  her  serious  condition  at  the  time  of  the  in- 
jury and  did  not  send  her  to  the  Union  Hospital  for  treatment. 
Upon  her  arrival  home  she  sent  for  a  competent  physician, 
who  rendered  skillful  and  helpful  treatment,  presenting  a  reason- 
able bill  to  the  employee  for  the  services  rendered. 

Section  5,  Part  II.,  of  the  act  provides  that  "during  the  first 
two  weeks  after  the  injury  the  association  shall  furnish  reason- 
able medical  and  hospital  services,  and  medicines  when  they 
are  needed."  The  insurer,  being  required  under  said  section 
to  furnish  reasonable  medical  services  and  not  having  furnished 
them,  the  employee  is  entitled  to  the  payment  of  compensation 
covering  the  fee  of  the  physician  engaged  by  her  to  a  reasonable 
amount. 
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The  Industrial  Accident  Board  finds  upon  all  the  evidence 
that  the  insurer  did  not  furnish  medical  services  to  the  em- 
ployee; that  the  bill  of  $41  for  medical  services  by  Eugene  A. 
McCarthy,  M.D.,  is  a  reasonable  and  proper  fee  for  all  services 
rendered  during  the  first  two  weeks  after  the  injury,  and  that 
there  is  due  from  the  insurer  to  the  said  employee,  Mary  Flana^ 
gan,  the  sum  of  $41  on  account  of  medical  services  furnished 
by  said  physician. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 


Case  No.  565. 

Ellen  V.  Sponatski,  Widow  of  Charles  J.  Sponatski,  Em- 
ployee. 
LxTNDiN  Steel  Casting  Company,  Employer. 
Standard  Accident  Insurance  Company,  Insurer. 

Insanity  and  Suicide  having  Causal  Relation  to  Injury 
which  results  in  loss  of  vision  a  personal  injury 
arising  out  of  and  in  the  course  of  the  employ- 
MENT. Insurer  appeals  Case  to  Supreme  Judicial 
Court. 

The  employee  received  a  personal  injury  by  reason  of  the  spattering  of  molten  lead 
into  his  eye,  causing  total  loss  of  vision  in  said  eye.'  Nearly  a  month  later,  as 
the  result  of  a  fit  of  insanity  which  the  weight  of  the  evidence  showed  had  a 
causal  connection  with  the  injury,  he  threw  himself  from  the  window  of  the 
hospital  in  which  he  was  being  treated  and  received  injuries  which  caused  his 
death. 

Held,  that  the  death  of  the  employee  by  suicide  followed  a  fit  of  insanity  having 
causal  relation  to  the  personal  injury,  and  that  the  widow  was  entitled  to 
compensation. 

Review  before  the  Industrial  Accident  Board. 

Deeinan.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Ellen  V.  Sponatski, 
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widow  of  Charles  J.  Sponatski,  v.  Standard  Accident  Insurance 
Company,  this  being  case  No.  565  on  the  files  of  the  Industnal 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Bdw»r4  C- 
Creed,  Esq.,  representing  the  widow,  and  Philip  Mansfield, 
Esq.,  representing  the  insurer,  heard  the  parties  and  their  wit- 
nesses in  the  Hearin^Room  of  the  Industrial  Accident  Board, 
201  Pemberton  Buildmg^gpston,  Mass.,  on  Monday,  Dec.  Id, 
1913,  at  10  A.M.,  and  attft^offices  of  Messrs.  Dickson  & 
Knowles,  53  State  Street,  BostonTWigSv^  ^^  Tuesday,  Dec.  16, 

1913,  at  2.30  p.m.  ^  -^^      •       •  ir 

We  find,  therefore,  that  the  deceased  SponlS^^  ^|^*'^  ^^^" 
ing  for  his  employer  met  with   an  accident  o|?  ^       * ' 

Sept.  17,  1913,  by  the  spattering  of  molten  leadV^^"^  *  ^ 
into  his  eye.    It  occurred  in  the  employer's  factor^fc  *^ 
out  of  and  in  the  course  of  the  employment  of  ^^^^^^ij,*!! 
The  average  weekly  wage  of  the  employee  was  $18.6lt        . 
Sponatski,  who  is  the  widow  of  the  employee,  was  livii^ 
her  husband  at  the  time  of  the  accident  and  was  dep< 
upon  him  for  support.  , 

We  find  and  decide  as  a  fact  that  the  accident  injured   v 
eyesight  of  the  deceased,  caused  the  loss  of  his  eye,  caused 
nervous  and  mental  derangement,  caused  insane  hallucinations 
and  caused  him,  while  mentally  deranged,  in  a  state  of  insanity  -^ 
and  under  the  influence  of  hallucination,  by  an  irresistible  im- 
pulse, to  commit  suicide,  and  that  the  accident  was  the  sole, 
direct  and  proximate  cause  of  the  suicide. 

We  make  these  findings  of  fact.  They  are  fully  supported 
by  the  evidence  and  expert  opinions,  and  no  other  conclusion 
of  fact  seems  possible. 

In  regard  to  the  defendant's  requests  for  rulings  in  requests 
numbers  1,  2,  3,  4  and  11,  the  requests  seem  to  state  the  cor- 
rect principles  of  law,  but  upon  properly  applying  the  principles 
involved  to  the  evidence,  we  find  upon  the  facts  against  the 
defendant  or  employer,  and  in  favor  of  the  claimant  for  com- 
pensation.    In  regard  to  all  the  other  requests,  our  finding 

^  The  evidence  beard  by  the  oommittee  of  arbitration  is  reported  in  all  its  material  aspects 
by  the  Industrial  Accident  Board,  and  will  be  found  in  the  pages  which  follow  the  findinca  and 
decision  of  said  board  on  review. 
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upon  the  facts  is  contrary  to  the  finding  urged  by  the  counsel 
for  the  employer,  and  is  in  favor  of  the  claimant  for  compen- 
sation. ^ 

There  is  no  dispute  open  in  regard  to  the  principles  of  law 
involved,  as  this  decision  is  reached  upon  a  finding  that  the 
facts  are  opposed  to  the  claims  urged  by  the  employer  and 
insurer. 

We  find,  therefore,  that  the  claimant  is  entitled  to  recover 
full  compensation  for  the  death  of  her  husband,  upon  whom 
she  was  dependent,  as  provided  by  the  Workmen's  Compensa- 
tion Act,  and  that  she  is  entitled  to  recover  S9.33  a  week  for 
a  period  of  three  hundred  weeks,  making  a  total  of  $2,799, 
from  the  insurance  company. 

Dudley  M.  Holman. 
Edward  C.  Creed. 

Dissenting  Opinion. 

I  am  obliged  to  dissent  in  this  case,  because  I  feel  that  I 
am  bound  by  Daniels  v.  New  York,  etc.,  Railroad,  183  Mass. 
393.  I  am  of  the  opinion  that  there  is  no  liability  for  a  death 
by  suicide  under  the  act,  unless  the  death  is  the  result  of  an 
uncontrollable  impulse,  or  is  accomplished  in  delirium  or  frenzy, 
caused  by  the  accident.  It  is  very  plain  to  me  that  the  de- 
ceased in  this  case  contemplated  suicide,  because  he  wrote  a 
letter  which  is  inconsistent  with  any  other  thing.  I  am  also 
of  the  opinion  that  the  deceased  was  mentally  unbalanced,  and 
were  it  not  for  the  Daniels  case  I  should  find  in  favor  of  the 
widow.  But  until  the  courts  have  held  that  the  rule  laid  down 
in  that  adjudicated  case  is  not  applicable  in  a  matter  of  this 
kind,  I  feel  bound  by  it. 

Philip  Mansfield. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Board  heard  the 
parties  at  the  Hearing  Room,  New  Albion  Building,  Boston, 
Mass.,  on  Thursday,  Sept.  17,  1914,  at  10.45  a.m.,  and  afiirms 
and  adopts  the  findings  of  the  committee  of  arbitration. 

1   See  findings  and  decision  of  Industrial  Accident  Board. 
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The  employee  was  represented  by  J.  J.  Mansfield,  Esq.  The 
insurer  was  represented  by  Dickson  &  Knowles,  Esqs. 

On  Sept.  17,  1913,  about  10.30  a.m.,  Charles  J.  Sponatski, 
employee,  was  injured  when  some  molten  lead  spattered  into 
his  eye,  affecting  the  same  so  that  he  lost  the  sight  thereof. 

He  was  taken  to  the  Massachusetts  Eye  and  Ear  Infinnary. 

On  the  morning  of  Oct.  13,  1913,  while  insane,  as  a  result  of 
his  injury,  he  threw  himself  from  a  window  and  was  fatally 
injured,  death  resulting  two  days  thereafter.  The  question  at 
issue  is:  "Can  the  dependents  of  an  employee  who  is  injured, 
and  kills  himself  while  insane,  the  insanity  being  the  direct 
result  of  the  injury,  recover  compensation  under  the  Work- 
men's Compensation  Act?" 

From  the  expert  testimony  in  the  case,  the  testimony  of  the 
nurses,  and  the  evidence  of  his  wife  and  members  of  his  family, 
we  find  that  when  he  threw  himself  from  the  window  he  was 
insane.  We  further  find,  upon  all  the  evidence  in  the  case,  that 
this  insanity  was  brought  about  and  resulted  from  the  injury 
which  he  received  while  in  the  employ  of  the  Lundin  Steel 
Casting  Company,  on  or  about  Sept.  17,  1913. 

After  his  death  a  letter,  a  copy  of  which  is  as  follows,  was 
found  under  his  pillow:  — 

my  wife  folks  are  not  to  blame  for  anything  my  wife  was  a  pur  woman 
when  I  married  her  she  be  is  pure  to  this  day  she  is  not  to  blame  for  any- 
thing my  family  is  not  to  blame  for  anything  it  is  all  my  own  fault  (signed 
Martin  Sponatski.) 

While  there  was  no  direct  evidence  in  the  case  that  this  was 
in  his  own  handwriting,  considering  all  the  circumstances,  we 
find  that  the  letter  was  written  by  the  employee.  This  is  the 
only  evidence  that  we  are  able  to  find  in  the  case  tending  to 
show  that  he  contemplated  suicide,  and  there  is  nothing  in  the 
case  to  show  when  this  letter  was  written.  For  some  time 
before  the  act  of  suicide  he  exhibited  a  complete  change  in  his 
mental  make-up;  was  moody,  disagreeable,  thought  he  was  ac- 
cused of  stealing  money  belonging  to  another  patient,  thought 
that  somebody  was  in  the  room  when  nobody  was  present,  and 
in  many  ways,  by  his  actions  and  conduct,  indicated  that  he 
was  insane. 
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There  was  no  evidence  of  preparation  for  the  act  of  suicide; 
and  while  the  case  is  very  close  upon  the  question  of  whether 
or  not  the  death  of  the  deceased  resulted  from  an  "uncontroll- 
able impulse  and  without  conscious  volition  to  produce  death, 
or  whether  the  suicide  resulted  from  a  moderately  intelligent 
power  of  choice"  (Daniels  v.  New  York,  New  Haven  &  Hart- 
ford  R.R.  Co.,  183  Mass.  393,  page  400),  we  find  that  the 
suicide  did  result  from  an  ''uncontrollable  impulse  and  without 
conscious  volition  to  produce  death."  We  think,  however,  that 
the  rule  laid  down  in  the  Daniels  case  is  not  the  rule  to  be  fol- 
lowed under  the  Workmen's  Compensation  Act.  In  other 
words,  the  question  is  not  whether  the  consequence  is  a  reason- 
able and  probable  one,  but  whether  the  consequence  resulted 
from  the  injury. 

Dunham  v.  Clare,  4  Minton-Stenhouse,  102,  66  L.  T.  751. 
In  the  above  case  the  following  language  is  used  by  Collins, 
M.  R.:  "It  does  not  matter  how  improbable  or  unnatural  it 
might  have  appeared  that  death  should  result,  the  only  mate- 
rial question  is  whether  there  has  been  any  break  in  the  chain 
of  causation,  whether  any  new  act  has  intervened  between  the 
injury  by  accident  and  the  subsequent  death.  This  act  of 
Parliament  has  imposed  liability  to  pay  compensation  quite 
independent  of  any  question  of  contract  or  negligence."  And 
in  the  case  of  Southall  v.  Cheshire  County  News  Co.,  Ltd., 
5  B.  W.  C.  C.  251,  it  was  assumed  that  if  suicide  resulted  from 
the  injury,  the  dependents  were  entitled  to  recover.  It  was 
decided  in  this  case,  however,  that  there  was  no  evidence  to 
show  that  the  man  drowned  himself  while  insane,  that  it  was 
as  much  likely  that  it  resulted  from  an  accident,  and  not  from 
suicide.  And  in  the  case  of  Malone  v.  Cayzer,  Irvine  &  Co., 
1  B.  W.  C.  C.  27-45,  S.  L.  R.  351,  it  was  held  that  if  a  man 
lost  the  sight  of  one  eye  and  received  an  injury  to  the  other, 
and,  in  consequence,  his  nervous  system  broke  down  and  in- 
sanity followed  and  he  committed  suicide  thereof,  that  on  satis- 
factory proof  of  such  facts  the  widow  would  be  entitled  to 
recover. 

We  therefore  find  that  the  employee  met  with  an  injury  on 
the  13th  of  September,  1913,  which  brought  about  insanity, 
and  while  so  insane  he  committed  suicide;  that  the  insanity 
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and  suicide  resulted  from  the  injury,  and  that  the  injury  arose 
out  of  and  in  the  course  of  his  employment;  that  he  left  a 
widow  with  whom  he  lived  and  who  was  wholly  dependent 
upon  him  for  her  support;  and  that  his  average  weekly  wages 
were  $18.66.  We  therefore  find  that  the  widow  is  entitled  to 
recover  compensation  for  the  death  of  her  husband  at  the  rate 
of  $9.33  a  week  for  a  period  of  three  hundred  weeks. 

The  insurer  requested  that  all  the  evidence  be  reported,  and 
the  annexed  copy  of  the  testimony  was  taken  before  the  com- 
mittee of  arbitration,  which  is  all  the  material  evidence  in  the 
case. 

James  B.  Carroll. 

Dudley  M.  Holman. 

Davd)  T.  Dickinson. 

Joseph  A.  Parks. 

Testimony  before  Committee  of  Arbitration, 

It  was  agreed  that  the  accident  to  Charles  J.  Sponatski  oc- 
curred on  Wednesday,  Sept.  17,  1913,  at  10.30  a.m.;  that 
molten  lead  spattered  from  the  mold  into  his  eye  and  affected 
his  eyesight  so  that  he  lost  the  sight  of  his  eye.  It  occurred 
in  the  factory  where  he  was  employed,  and  it  was  agreed  that 
the  accident  arose  out  of  and  in  the  course  of  his  employment. 
The  amount  of  the  average  weekly  wage  varied  from  $16.52  to 
$21,  but  the  insurance  company  agreed  to  pay  one-half  of 
$18.66,  or  $9.33,  which  was  the  amount  arrived  at  as  the  cor- 
rect average  weekly  wage  by  the  auditor  of  the  Standard  Acci- 
dent Insurance  Company.  This  was  agreed  to  by  the  widow 
to  be  fair. 

While  Sponatski  was  under  treatment  at  the  Massachusetts 
Eye  and  Ear  Infirmary  he  threw  himself  out  of  a  window,  re- 
ceiving injuries  which  resulted  in  his  death.  The  insurance 
company  denies  liability  for  the  death  and  claims  that  it  was 
the  action  of  a  despondent  man  and  not  the  result  of  insanity. 
The  claimant  urges  that  it  was  the  result  of  insanity  which 
manifested  itself  previously  to  his  death,  and  was  the  result  of 
an  uncontrollable  impulse  while  mentally  unbalanced,  the  men- 
tal unbalance  being  caused  by  reason  of  the  accident. 

It  appeared  in  evidence,  on  the  testimony  of  John  Morely 
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Flockton,  who  had  known  Sponatski  for  a  dozen  years  or  more, 
that  he  was  a  man  of  a  cheerful  disposition,  and,  as  compared 
with  the  average  man,  very  even  disposition,  especially  in  re- 
gard to  business  reverses. 

Wanda  Anderson,  the  mother  of  Charles  J.  Sponatski,  testi- 
fied that  during  his  life,  his  boyhood,  through  his  youth  and 
through  manhood,  he  was  always  happy  and  industrious  and 
never  sick.  She  saw  him  first  after  the  accident  on  the  5th  of 
October  at  the  Massachusetts  Eye  and  Ear  Infirmary  on 
Charles  Street,  Boston,  when  he  told  her  he  was  all  nerved  up 
and  couldn't  sleep  nights  at  all.  She  talked  with  him  about 
an  hour.  His  actions  were  not  what  they  used  to  be.  He  com- 
plained of  pain  in  the  region  of  the  eye.  He  was  so  nervous 
that  after  she  got  home  she  told  her  boy,  Walter  Anderson,  to 
telephone  to  the  authorities  to  watch  and  look  out  for  him. 
She  said  there  had  never  been  any  insanity  in  the  family. 

John  Skomersky  testified  that  he  lived  at  36  Heath  Street, 
West  Everett,  and  was  an  uncle  of  Charles  J.  Sponatski.  Pre- 
vious to  the  accident  he  saw  him  as  often  as  once  every  two 
months;  that  lie  had  seen  him  this  way  for  five  or  six  years 
and  used  to  live  with  him  in  South  Boston.  He  testified  that 
during  the  time  he  lived  with  him  he  was  always  happy  —  not 
a  talker,  never  had  much  to  say,  but  was  always  cheerful. 
When  he  called  upon  him  the  day  before  he  died,  he  noticed 
a  change  in  his  appearance  and  conduct.  He  told  him  he  had 
an  awful  pain  in  his  head  and  he  thought  his  other  eye  was 
affected  already.  He  brought  some  fruit  in  his  pocket  and 
wanted  to  give  it  to  him,  but  Sponatski  said,  "Don't  you  pull 
it  out  because  I  am  accused  of  taking  S2  from  somebody  here, 
and  don't  you  take  it  out."  It  was  very  difficult  to  get  him 
to  talk,  and  he  had  to  insist  upon  his  answering.  He  saw  him 
on  Sunday. 

Ellen  V.  Sponatski,  living  at  114  Boston  Street,  Dorchester, 
testified  that  she  is  the  widow  of  Charles  J.  Sponatski.  Her 
family  consists  of  a  boy  and  a  girl.  Her  husband  was  twenty- 
eight  years  and  a  few  months  old  when  he  died.  They  had 
been  married  five  years,  Thanksgiving  Day.  She  had  known 
him  eight  years.  She  testified  that  he  was  cheerful  and  happy 
when  she  went  with  him,  and  when  they  were  married  it  was 
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just  the  same.  She  had  never  noticed  anything  peculiar  or 
unusual  about  his  conduct  or  talk  before  the  time  of  the  acci- 
dent. She  had  never  seen  him  despondent.  She  saw  him 
eleven  times  after  the  accident  —  every  visiting  day  except 
Sunday.  The  first  time  she  saw  him  was  the  Thursday  after 
the  accident,  which  occurred  on  Wednesday.  He  appeared 
well  and  happy.  He  had  no  great  pain.  She  remained  with 
him  about  an  hour.  She  went  to  see  him  again  on  Saturday 
of  that  week.  He  was  getting  along  very  nicely.  He  thought 
he  would  be  able  to  see.  He  complained  of  pain  on  the  top  of 
his  head  and  said  it  was  on  account  of  his  eye.  The  next 
visit  was  on  Tuesday  of  the  following  week.  He  said  he  was 
going  to  have  lots  of  trouble.  He  thought  his  eye  was  per- 
forating. 

I  went  to  see  Dr.  Alcosov.  I  waited  for  an  hour  but  couldn't  find  him, 
so  I  went  home.  He  was  happy  —  was  not  despondent.  He  thought  he 
would  be  better  the  next  day.  His  talk  was  about  the  eye.  I  next  saw 
him  Thursday  of  the  same  week.  I  had  to  wait  for  him.  He  was  down  in 
some  room  downstairs.  He  went  to  get  a  vision  taken.  After  he  came  up 
he  didn't  want  to  talk  at  all  for  ten  minutes.  He  said,*"  My  troubles  are 
commencing  now."  He  didn't  want  to  talk.  He  was  brooding  over  the 
eye  leaving  him.  He  made  no  complaint  of  pain.  There  were  drippings 
from  his  eye  on  his  face.  My  next  visit  was  on  Saturday.  He  didn't  want 
to  say  anything  at  all.  He  was  talking  about  the  eye  being  gone  on  him. 
He  said,  "  Now  what  am  I  going  to  do?  The  eye  is  gone.  What  am  I  go- 
ing to  do  DOW?"   He  said,  "  There  is  a  hole  there.   Put  your  hand  up." 

Q.  Was  there  a  hole  there?   A.  No,  I  didn't  see  any  hole. 

The  next  time  I  saw  him  was  Tuesday  of  the  following  week.  He  was 
brooding  over  the  eye  and  said  he  couldn't  sleep  at  all.  I  asked  him  how 
the  other  eye  was  and  he  shuddered  for  a  while  and  then  looked  at  me  and 
said,  "It  bothers  me,"  and  he  said,  "You  look  sick."  I  said,  "I  am  not 
sick."  I  said,  "Why  are  you  roasting  like  that?  Don't  they  open  the 
windows  in  the  night?"  He  said,  "Yes,  but  I  can't  sleep.  I  am  always 
perspiring."  And  then  I  asked  him  how  his  appetite  was  and  he  said, 
"  Pretty  good."  I  brought  one  of  the  children  with  me  and  he  didn't  want 
to  talk  to  her  at  all.  I  said,  "Take  her  in  your  lap,"  and  he  said,  "No,  I 
don't  want  her  in  my  lap."  He  had  been  fond  of  the  child  and  was  in  the 
habit  of  playing  with  the  child  every  time  I  went  to  the  hospital.  Before 
the  accident  —  at  home  —  he  was  crazy  over  the  children.  I  next  saw 
him  Thursday.  He  came  to  the  door  that  day  to  meet  me,  and  I  said, 
"How  are  you  to-day?  Are  you  better?"  He  said,  "No,  it  is  gone. 
You  can  see  it  is  gone."  I  said,  "No,  it  isn't  gone."  He  said,  "Put  your 
hand  there  again."    I  wouldn't  do  it.    I  was  kind  of  nervous.    He  said, 
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"You  see  yourself  that  I  have  no  eye."  I  told  him  it  was  only  a  cloud 
there  and  it  would  come  off.  He  said,  "  You  see  I  have  no  eye.  What  am 
I  going  to  do  now?  You  see  I  cannot  see  you  very  good  now.  What  am 
I  going  to  do  with  no  eye?"  I  said,  "The  eye  will  open.  It  will  be  all 
right."  I  told  him  the  compensation  act  sent  me  papers  and  I  told  him 
about  the  S9.33  I  was  going  to  get.  I  told  him  I  would  bring  the  papers 
Saturday  and  read  them  to  him  and  tell  him  about  it,  and  he  didn't  say 
yes  or  no.  He  was  not  interested.  He  just  bowed  his  head.  The  only 
thing  he  spoke  about  was  the  eye.  He  didn't  speak  about  the  children 
and  about  how  I  was  getting  along.  He  never  asked  me  anything  about 
how  I  was  managing  the  house.  The  next  time  I  saw  him  was  Saturday. 
I  brought  the  papers  in  the  bag  and  was  going  to  open  the  bag.  He  said, 
"Don't  open  the  wrist  bag."  I  said,  "Why  not?"  He  said,  "There  is  a 
man  behind  you  watching  you.  I  am  accused  of  taking  $2.  If  they  see 
you  opening  the  bag  they  will  think  I  am  giving  it  to  you."  I  had  brought 
some  stockings  and  wanted  to  give  them  to  him,  but  he  said,  "  Don't  take 
nothing  out  of  the  bag."  I  said,  "  I  will  read  you  the  papers  and  give  you 
the  handkerchiefs  I  brought,"  but  he  said,  "No,  I  don't  want  the  hand- 
kerchiefs." There  was  a  nurse  there,  and  I  said,  "He  is  very  discouraged 
to-day."  The  nm-se  just  looked  at  me,  and  he  said,  "  Don't  go  to  the  nurse, 
stay  right  here."  The  little  girl  wanted  to  go  to  the  bathroom,  and  I  said 
"Go  and  take  her,"  and  he  said,  "Go  over  yourself  and  take  her."  I  told 
him  I  didn't  know  where  it  was,  so  he  took  her  and  I  stood  in  the  doorway 
and  looked  after  them.  I  was  there  until  he  came  back  with  her.  I  said, 
"  I  have  some  apples  in  the  bag  if  you  would  like  to  have  them."  He  said, 
"  I  told  you  not  to  open  the  bag.  There  is  a  man  behind  you."  I  turned 
to  see  if  I  could  see  the  man,  but  there  was  no  man  there.  He  had  perspi- 
ration on  him.  He  looked  terrible.  He  had  no  shave  or  nothing,  and  I 
said,  "Why  don't  you  shave?"  He  said,  " Don't  I  look  all  right  to  you?" 
and  I  said,  "No,"  and  then  I  said,  "I  can't  see  you  Sunday,  your  brother 
is  coming.  I  will  come  Tuesday."  He  didn't  say  anything.  He  always 
kissed  the  baby  good-by,  but  he  never  kissed  her  that  day  and  he  didn't 
want  to  move  off  the  chair.  He  complained  of  pain  in  his  head.  He  said 
he  never  slept  in  the  hospital  since  he  went  there.  The  only  time  he  slept 
was  one  night  when  he  went  to  bed  at  half-past  7  and  slept  until  12,  and 
after  that  he  couldn't  sleep,  with  pain.  That  was  the  Saturday  before 
his  death.  The  next  time  I  saw  him  was  when  he  was  dying,  on  October 
13,  in  the  Massachusetts  General  Hospital. 

Q.  Was  he  conscious?  A.  He  looked  at  me.  I  said,  "What  did  you  do 
this  for?"  and  he  said,  "Give  me  that  revolver  and  I  will  kill  you  all." 
My  mother  was  there  and  my  sister,  and  he  made  a  movement  to  get  up 
and  that's  all  he  said. 

Q.  Did  you  receive  any  notice  from  his  mother  in  regard  to  his  con- 
dition? A.  Yes,  his  mother  sent  me  a  letter  saying  why  didn't  I  speak 
in  the  hospital  about  taking  care  of  him.  That  was  after  the  second  week 
—  after  he  lost  his  sight. 
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Q.  You  received  a  letter  from  whom?  A.  I  didn't  receive  a  letter. 
Her  son  came  and  said  why  didn't  I  go  over  and  tell  them  and  talk  to  some 
one  at  the  Eye  and  Ear  Infirmary  and  have  them  look  after  my  husband 
on  account  of  his  being  so  nervous. 

When  I  spoke  to  the  nurse  he  told  me  not  to  dare  get  up  because  she 
would  think  he  was  giving  me  the  money.  He  said,  ^^  You  are  going  to  get 
searched  in  the  office."  I  believed  him.  I  thought  it  was  the  truth.  He 
said  a  deaf  and  dumb  patient  lost  some  money  and  he  was  accused  of  taking 
it. 

A  letter  was  presented  to  her,  and  she  was  asked  if  it  was 
her  husband's  handwriting.  She  said  that  it  looked  something 
like  it,  but  he  wrote  better  than  that;  that  he  knew  how  to 
spell  —  the  letter  was  bad  writing  and  spelling. 

Q.    Does  it  look  like  your  husband's  handwriting?   A.    No,  it  doesn't. 

She  testified  that  her  home  relations  with  her  husband  were 
always  pleasant. 
Following  is  a  copy  of  the  letter  above  referred  to:  — 

my  wife  folks  are  not  to  blame  for  anything  my  wife  was  a  pur  woman 
^^hen  I  married  her  she  be  is  pure  to  this  day  she  is  not  to  blame  for  any- 
thing my  family  is  not  to  blame  for  anything  it  is  all  my  own  fault  (signed 
Martin  Sponatski.) 

In  the  upper  right-hand  corner  is  the  w^ord  "Sponatski"  and 
some  other  words  not  decipherable. 

Q.  Assuming  that  this  letter  was  written  by  your  husband,  what  do 
you  think  he  meant  when  he  said  ''my  wife's  folks  are  not  to  blame  for 
anji-hing"?  A.  If  he  wrote  the  note  he  must  have  meant  that  he  had  no 
trouble  with  them. 

Q.  What  did  he  mean  by  '*my  family  is  not  to  blame  for  an3rthing"? 
A.    He  had  no  trouble  with  his  family. 

Q.  ''  It  is  all  my  fault,"  what  did  he  mean  by  that?  A.  I  think,  what 
I  imagine  is,  on  account  of  having  no  eye  and  brooding  over  it  like  that, 
he  didn't  know  what  he  was  talking  about. 

Her  attention  was  called  to  the  signature  and  she  did  not 
positively  identify  it  as  his  signature.  There  was  no  revolver 
on  the  shelf  in  the  Massachusetts  General  Hospital  and  there 
was  no  shelf.  She  testified  that  he  did  not  recognize  her  readily. 
He  kept  staring  at  her  with  one  eye.  Asked  if  he  knew  who 
she  was,  she  testified:  — 
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I  imagine  he  did.  He  had  a  kind  of  a  smile  on  him,  but  I  suppose  he 
was  dying.  And  then  I  said,  *'Did  you  have  the  priest?"  He  didn't 
answer  me  and  I  asked  the  nurse  and  she  said  yes. 

Walter  Anderson  testified  that  his  mother  asked  him  to 
telephone  to  the  Eye  and  Ear  Infirmary,  and  that  he  told  the 
operator  at  the  switchboard  something  to  the  effect  that  Spon- 
atski  was  nervous  and  to  watch  him,  and  the  operator  informed 
him  that  she  would  notify  the  physician  in  charge.  He  tele- 
phoned the  message  during  the  noon  hour,  between  12  and  1 
o'clock. 

Peter  Edward  Sponatski,  brother  of  Charles  J.  Sponatski, 
testified  that  he  was  a  twin  brother,  and  that  up  to  five  years 
ago  he  had  seen  him  every  day.  Since  his  marriage  he  saw 
him  about  once  a  w^eek;  that  his  brother's  disposition  was 
something  like  his  own  —  not  looking  at  the  shady  side  of  life 
at  all..  He  seemed  cheerful  and  happy.  He  had  never  noticed 
anything  peculiar  in  his  actions  and  talk  before  the  accident 
—  no  delusions  about  seeing  people.  He  played  in  the  Wal- 
tham  Watch  Company's  Band.  His  brother  telephoned  to  him 
on  the  day  of  the  accident  and  stated  that  he  was  at  the  Eye 
and  Ear  Infirmary  and  asked  him  to  notify  his  wife.  He  went 
to  the  hospital  and  tried  to  get  in,  but  without  success.  He 
saw  him  the  following  Sunday  and  then  noticed  that  he  was 
worried.  "I  asked  him  if  he  could  see  out  of  his  eye  and  he 
said,  *No,'  he  could  just  see  a  mist.  I  told  him  to  close  his 
other  eye  and  shade  it  with  his  hand  and  look  at  me,  and  he 
did  and  he  said,  '  I  see  a  sort  of  shadow.  If  I  can  only  hold 
my  own  I  will  be  all  right.'  I  said,  'What  do  you  mean?'  He 
said, '  If  I  don't  lose  the  sight  of  the  other  eye.'  The  following 
Sunday  I  went  to  see  him  again,  but  then  he  was  w^orse  than 
the  previous  Sunday.  He  told  me  the  doctor  said  the  eye  was 
perforating.  I  tried  to  cheer  him  up.  '  If  I  get  out,'  he  said, 
'  looks  don't  go  a  great  ways  with  people.'  I  went  to  New  York 
the  following  week,  and  never  saw  him  again.  He  complained 
of  pain  right  behind  the  eye  and  said  he  was  unable  to  get  any 
rest."  He  was  shown  the  letter,  and  he  said,  "My  brother's 
handwriting  is  better  than  that,  and  I  would  not  say  that  it  is 
his."  Asked  to  look  at  the  signature,  he  said,  "No,  that  is 
not  his  handwriting." 
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Q.  What  do  you  make  that  word  out  to  be,  Martin  or  Charles?  A. 
It  looks  more  like  Martin  than  Charles. 

Q.    You  wouldn't  recognize  that  handwriting?    A.    No,  sir. 

Charles  G.  Dewey,  M.D.,  testified  that  he  received  his  medical 
degree  at  Dartmouth  and  later  was  a  postgraduate  of  Harvard 
Medical  School.  He  has  been  connected,  since  1886  with  vari- 
ous insane  hospitals  in  Northampton,  Taunton,  and  two  years 
at  the  McLean.  After  that  he  was  at  the  Boston  City  Hospital 
for  four  years.  In  1901,  at  the  death  of  Dr.  Jelley,  he  asso- 
ciated wdth  Dr.  Waterman  in  the  educational  departments. 
He  is  assistant  superintendent  at  the  Boston  City  Hospital. 

Q.    You  have  heard  all  the  evidence?    A.    I  have. 

Q.  So  that  without  recapitulating  the  testimony,  will  you  please  state 
whether  or  not,  in  your  opinion,  the  suicide  was  the  result  of  his  physical 
condition  as  caused  by  that  accident?   A.    I  should  think  it  probable. 

Q.  And  wouldn't  that  accident  be  sufficient  cause  to  result  as  this  did 
result?    A.    Yes,  in  my  opinion. 

Under  cross-examination  by  Mr.  Dickson,  he  testified  as 
follows:  — 

Q.  Just  what  do  you  mean  by  the  use  of  the  word  probable?  That  is, 
what  was  the  probable  cause  of  this  man's  committing  suicide?  A.  I 
mean  that  with  the  testimony  wliich  has  been  given,  there  was  probably 
a  mental  condition  developed  as  a  result  of  the  trauma;  that  he  had  hallu- 
cinations and  delusions,  and  as  a  result  committed  suicide. 

Q.  How  do  you  account  for  the  fact,  assuming  that  this  man  has  been 
what  has  been  testified  previous  to  the  accident,  —  a  man  in  good  physical 
and  good  mental  condition,  who  received  this  injury  on  the  seventeenth 
day  of  September;  the  eye  was  not  removed;  he  remains  in  the  hospital 
from  the  seventeenth  day  of  September  to  the  thirteenth  day  of  October; 
and  assuming  that  during  that  time  he  had  made  no  complaint  to  the 
doctors  in  attendance  or  to  the  nurses  that  he  had  been  suffering  from  any 
pain,  —  would  you  then  say  that  the  accident  itself  was  sufficient  cause 
for  this  man  committing  suicide?    A.    Yes. 

Q.  What  would  your  reasons  be,  or  what  reasons  would  you  give  to 
base  that  conclusion  on?  Assuming  that  this  accident  happened  on  Sep- 
tember 17;  he  remained  in  the  hospital  up  to  October  13;  the  eye  was  not 
removed;  and  assuming  he  had  made  no  complaints  to  the  doctor  in  charge 
or  to  the  niu'ses,  and  no  opiates  and  narcotics  given  to  him;  and  on  this 
morning  he  jiunps  from  the  window,  —  woiild  you  then  say  that  the  in- 
jury was  the  sole  cause  of  this  man's  jumping  from  the  window?  A.  I 
don't  beheve  in  sole  causes. 
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Q.  My  question  was,  was  it  the  sole  cause?  A.  I  don't  think  that 
we  ever  have  anything  where  one  thing  is  the  sole  cause. 

Q.  Eliminate  that  you  object  to  the  sole  cause,  take  the  injury  itself, 
and  couple  with  my  statement  that  he  made  no  complaint  to  the  doctors 
in  charge  or  to  the  nurses,  no  opiates  given,  —  was  the  injury  an  inducing 
cause  for  him  to  commit  suicide?  A.  I  do  not  see  why  it  could  not  be. 
The  fact  that  he  does  not  speak  to  the  nurses  or  doesn't  complain  of  pain, 
doesn't  mean  anything.  I  am  surprised  that  he  did  not,  but  many  a  man 
will  cover  up  his  delusions,  and  they  never  know  until  the  outburst. 

Q.  Doctor,  when  you  used  the  word  probable,  did  you  mean  any  more 
than  this:  that  you  might  have  several  causes  as  to  the  cause  of  this  man's 
death?  A.  I  don't  know  what  you  mean  by  that.  That  is  the  most 
probable  as  far  as  the  history*'  has  been  given. 

Q.    But  that  would  not  eliminate  other  causes?   A.    No. 

Q.  You  object  to  the  words  "sole  cause,"  Doctor.  In  your  experience 
as  an  expert  have  you  ever  known  of  a  case  of  a  man  who  had  the  injury 
Sponatski  had,  committing  suicide  under  the  condition  that  Sponatski 
did?   A.    I  don't  think  I  have  ever  known  of  one  committing  suicide. 

Q.  On  what  do  you  lay  the  basis  of  your  claim  that  the  injury  brought 
about  this  accident  to  this  particular  man?  Would  any  part  of  the  brain 
be  injured  from  the  injury  to  his  eye?  A.  I  don't  know.  It  might  and 
might  not. 

Q.  But  so  far  as  you  know  there  was  no  injury  to  the  brain?  A.  So 
far  as  I  know. 

Q.  (by  J.  J.  Mansfield).  Whether  or  not  it  is  possible  for  an  injury 
such  as  has  been  described  here,  by  the  spattering  of  molten  metal  in  the 
eye,  producing  the  conditions  described  here  and  causing  the  terrible  pain 
in  the  head,  —  the  top,  side  and  back  of  the  head,  —  whether  it  would 
indicate  some  nervous  state  or  some  abnormal  condition  of  the  brain? 
A.    I  think  it  might. 

Q.  Would  that  be  sufficient  cause  for  his  having  delusions  and  commit- 
ting suicide  —  acting  in  an  abnormal  way?   A.    Yes,  I  think  so. 

Q.  You  can  separate  these  cases;  there  may  be  a  loss  of  an  eye  which 
may  cause  one  efifect  and  the  loss  of  an  eye  cause  another?   A.    Yes. 

Q.  (by  Mr.  Holman).  If  this  man  brooded  over  this  injury  to  his  eye 
and  feared  that  the  other  eye  might  become  affected,  and  he  gave  himself 
up  to  those  thoughts  pretty  exclusively,  would  that  bring  about  a  mental 
disturbance  that  would  result  in  insanity?   A.    I  think  it  might. 

Q.  Would  it  be  a  sufficient  cause?  A.  Yes,  with  the  limitations  I 
gave  before  —  all  these  other  factors  entering  in. 

Q.  On  what  particular  thing  do  you  base  your  opinion  that  it  did? 
A.  It  is  recognized,  I  think  by  all  authorities  on  insanity,  that  trauma- 
tism, or  operations,  even,  on  the  eye,  are  more  frequently  foUowed  by 
mental  disturbances  than  almost  any  other  organ  in  the  body.  It  is  not 
so  uncommon  as  similar  accidents  to  other  parts  of  the  body.  That,  with 
the  absence  of  other  causes  as  far  as  we  have  access  to,  renders,  in  part, 
my  opinion  of  the  most  probable  cause. 
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Q.  In  arriving  at  that  decision  you  based  your  idea  somewhat  on  the 
fact  that  this  man  had  delusions,  as  was  apparent  by  his  speaking  of  a 
man  in  the  room  when  no  man  was  there?   A.    Yes. 

Q.  You  didn't  include  in  that  the  fact  that  he  spoke  of  a  revolver  when 
there  was  none?  Everything  that  happened  after  he  jumped  from  the 
window  should  be  excluded.   A.    No,  I  did  not  include  that. 

Q.  You  say  that  an  eye  injury  or  an  operation  to  an  eye  is  more  apt 
to  produce  mental  disturbances  than  an  injury  to  any  other  part  of  the 
body?   A.    Yes.    I  should  exclude  the  head. 

Q.  A  traumatic  injury  to  the  eye  would  be  the  next  exciting  cause? 
A.    I  think  so. 

Q.  (by  Mr.  Dickson).  Then  any  blow  might  produce  insanity?  A. 
Yes. 

Q.    The  same  as  a  concussion?   A.    Yes. 

Q.  From  what  the  wife  has  testified  to  her  husband  suffering  with 
these  pains  and  delusions,  wouldn't  you  have  expected  him  to  complain 
to  the  doctors  in  charge?   A.    Yes,  I  should  have  expected  it. 

Q.  In  your  opinion,  when  he  committed  suicide,  was  he  sane  or  in- 
sane?  A.    Judging  from  the  testimony,  I  think  he  was  insane. 

Q.  Is  there  anything  in  the  letter  to  indicate  to  you  that  the  mind  that 
framed  the  letter  was  that  of  an  insane  person?  A.  Taken  by  itself,  not 
necessarily. 

Q.  Coupled  with  the  evidence  in  the  case,  is  there  anjrthing  in  the 
letter  to  indicate  that  it  was  framed  by  an  insane  person?  A.  With  the 
testimony  that  has  been  given,  he  probably  was  insane. 

Q.  For  what  reason?  A.  He  hints  at  things  that  probably  were  de- 
lusions, but  whether  they  are  I  don't  know. 

Q.  Leave  the  letter  as  it  stands:  "My  wife's  folks  are  not  to  blame  for 
anything.  My  wife  was  a  pure  woman  when  I  married  her.  She  is  pure 
to  this  day.  She  is  not  to  blame  for  an3rthing."  So  up  to  this  time  he  has 
relieved  all  blame  for  this  act  from  his  wife's  folks  and  from  his  wife.  That's 
true,  isn't  it?   A.    I  presume  that's  what  he  has  reference  to. 

Q.  Could  there  be  anything  else?  A.  Yes,  I  should  think  that  could 
refer  to  something  in  the  past  which  has  not  come  out. 

Q.  Assimung  that  there  is  nothing  in  the  past,  just  from  the  evidence 
itself.  Then  what  could  you  say?  He  is  writing  a  logical  letter,  is  he  not? 
He  reUeves  two  of  responsibiUty,  —  his  wife's  family  and  his  wife.  "  My 
family  is  not  to  blame."  So  he  takes  the  responsibiUty  of  his  act  from  the 
shoulders  of  his  wife's  family,  his  wife  and  his  family.  Then  he  says,  "It 
is  all  my  fault."  Assuming  he  wrote  it  Sunday  or  Monday,  is  there  any- 
thing to  indicate  that  he  was  of  imsound  mind?  A.  It  is  of  unsound 
mind  most  decidectly. 

Q.  Why?  A.  I  think  he  refers  to  something  outside,  something  that 
has  gone  before,  or  which  he  thinks  has  gone  before.  He  wouldn't  go  to 
all  this  to  say  they  were  not  to  blame  for  his  committing  suicide.  There 
is  something  else  he  has  reference  to. 
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Q.  So  you  think  from  the  reading  of  the  letter  that  it  is  e\'idence  the 
man  is  insane?    A.    I  think  so. 

Q.  (by  Mr.  J.  J.  Mansfield).  Assimiing  that  he  was  a  man  of  good 
health,  cheerful  and  happy  in  his  family  relations,  and  he  meets  with  an 
accident,  — molten  metal  flown  in  his  eye,  —  and  that  is  the  calamity; 
whether  or  not,  then,  it  would  appear  that  it  was  a  sane  thing  to  do  — 
saying  that  he  himself  was  to  blame,  when  the  only  thing  that  existed  was 
a  terrible  accident  for  which  he  was  not  at  all  to  blame,  —  would  you  say 
that  that  letter  indicated  insanity?   A.    Yes. 

Q.  (by  Mr.  Dickson).  Assuming  this  man  had  received  such  an  acci- 
dent as  had  been  described,  would  you  form  an  idea  when  he  would  com- 
mence to  lose  his  mind  or  have  hallucinations?  A.  They  varj'  greatly. 
Sometimes  very  soon,  sometimes  several  days. 

Q.  Give  me  the  earliest  to  the  latest  time.  A.  I  have  known  cases 
—  I  am  thinking  now  of  an  operation  on  the  eye,  a  simple  affair,  where 
the  mental  condition  started  witliin  twenty-four  hours  after  the  operation. 

Q.  What  was  the  previous  history?  A.  A  normal  man,  rather  irri- 
table.   Other  cases  are  delayed  much  longer. 

Q.  What  was  the  age  of  this  man?  A.  I  think  he  was  somewhere 
from  seventy  to  eighty. 

Q.  Have  you  any  case  in  mind  of  such  a  man  as  this  man  was,  —  a 
powerful  fellow  of  twenty-eight  years  of  age?   A.    I  have  not. 

Q.  (by  Mr.  Holman).  W^ould  age  make  any  particular  difference  on 
the  effect  of  a  man's  mind  if  he  was  in  good  health  and  possession  of  his 
senses  before  the  operation?  Would  age  have  any  great  effect?  Would 
he  be  as  liable  to  worry  as  a  younger  man?  Where  would  you  look  for  the 
stronger  mental  effect?  A.  If  anything,  on  the  aged.  A  man  of  robust 
health  is,  as  a  rule,  more  capable  of  throwing  off  the  results  of  injury  than 
an  older  man. 

Q.  Your  opinion  in  regard  to  this  man's  sanity  or  insanity  isn't  based 
upon  that  letter,  is  it?    A.     No. 

Q.  Excluding  the  letter  altogether,  you  are  still  of  the  opinion  that  the 
man  was  insane?   A.    Yes,  so  far  as  the  testimony  given  here. 

Amanda  Manning,  head  nurse  at  the  Massachusetts  Eye  and 
Ear  Infirmary,  testified  that  she  had  charge  of  the  floor  on 
which  Sponatski  was,  and  that  she  had  charge  of  it  all  during 
the  time  he  was  there;  that  she  couldn't  remember,  because 
she  had  78  patients  on  the  floor,  whether  or  not  he  made  com- 
plaint of  pain  in  the  head.  He  had  another  nurse,  whose  name 
is  Miss  Lenetin. 

Q.  Did  any  one  ever  make  any  complaint  to  you  that  this  man  was 
suffering  pain?    A.    I  couldn't  say. 

Q.  Did  you  see  him  the  morning  that  he  jumped  out  of  the  window? 
A.    Yes. 
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Q.  Will  you  tell  the  board  of  arbitrators  just  what  you  said,  if  any- 
thing, that  morning;  and  just  what  you  saw?  A.  That  morning  I  was 
making  my  first  Visit  to  the  ward.  It  was  five  minutes  of  7,  and  Mr. 
Sponatski  was  sitting  on  the  window  sill,  leaning  against  the  frame,  and 
his  feet  were  up  against  the  other  side.  The  window  was  open  and  he  was 
looking  out,  and  I  spoke  to  him  and  asked  him  to  come  down.  He  turned 
around  and  gave  me  a  kind  of  wild  look.  I  thought  he  was  getting  off  the 
window  sill.  He  let  one  foot  down  and  raised  up  on  the  other  knee,  and 
at  that  he  got  up  on  the  window  sill  and  leaped  right  out. 

Q.  When  he  looked  out,  were  both  knees  on  the  window  sill?  A.  I 
couldn't  say  for  sure.    It  happened  very  quick. 

Q.    Is  there  an3rbhing  else  you  can  tell  us  or  is  that  all?   A.    That's  all. 

Q.     Did  you  ever  give  him  any  opiates?    A.    I  don't  remember. 

Q.  How  near  were  you  to  him  at  the  time  you  saw  him  sitting  in  the 
window?  A.  I  was  standing  in  the  door  and  the  ward  was  as  wide  as 
this  room. 

Q.    So  3''ou  were  within  15  or  16  feet  of  liim?    A.    About  that,  yes. 

Q.    Was  there  a  nurse  on  that  ward?   A.    Yes.    Miss  Lenetin. 

Q.  Was  she  on  duty?  A.  Yes,  we  made  the  visits  together.  She  was 
standing  at  the  door  with  me. 

Q.    Was  the  night  nurse  in  the  room  at  this  time?    A.    No. 

Q.    He  evidently  had  been  there  some  time?   A.    I  couldn't  say. 

Q.  >  From  the  fact  that  he  was  sitting  up  with  both  feet  on  the  window 
sill  with  his  back  against  the  frame,  it  would  indicate  to  you  that  he  hadn't 
just  hopped  up  there?    A.    Yes. 

Q.  He  had  been  left  alone  some  time?  A.  The  night  nxirse  had  just 
left.    Miss  Lenetin  is  the  day  nurse  and  Miss  Duval  the  night  nurse. 

Q.  (by  Mr.  J.  J.  Mansfield).  When  he  gave  you  the  wild  look  he 
didn't  have  the  expression  of  a  sane  man?   A.    Not  at  that  time. 

Q.  He  looked  insane?  A.  Yes,  he  had  a  wild  look.  He  looked  as  if 
he  was  frightened. 

Q.  Discouraged?  A.  No.  He  appeared  as  if  he  had  just  woke  up 
out  of  a  deep  thought.    Kind  of  wild. 

Q.  (by  Mr.  Dickson).  Did  you  find  the  letter,  Miss  Manning?  A. 
Miss  Lenetin  foimd  it  under  his  pillow.    She  brought  it  to  me. 

Q.    Is  this  the  letter  she  gave  you?   A.    Yes. 

Grace  Gertrude  Lenetin  testified  that  she  was  a  nurse  in  the 
Massachusetts  Eye  and  Ear  Infirmary  and  had  charge  of  ward 
N  on  Sept.  17,  1913.  She  knew  Sponatski,  and  had  charge  of 
the  ward  when  he  jumped  out  of  the  window.  She  was  a  day 
nurse.  There  were  seven  beds  in  that  ward.  She  had  three 
wards  under  her  observation  and  about  fifteen  beds.  She  did 
not  know  whether  they  were  all  filled. 


i 


SP0NAT8KI  V.  STANDARD  ACCmENT  INSURANCE  COMPANY.     461 

Q.  State  in  your  own  way  what  you  observed  with  reference  to  Sponair 
ski  from  the  time  he  came  to  the  hospital  to  the  time  he  jumped  from  the 
window.  A.  When  he  first  came  to  the  hospital  I  believed  he  could  see 
out  of  his  eye,  but  he  said  his  sight  was  getting  poorer.  He  was  discouraged 
and  quiet,  had  little  to  say.  There  was  no  reason  to  think  he  was  insane 
at  all. 

Q.  What  are  your  hours  on  duty?  A.  From  7  in  the  morning  to  8 
at  night.  I  saw  Sponatski  a  dozen  times  a  day  or  more,  but  talked  with 
him  very  little.  He  was  quiet  and  did  not  have  much  to  say.  The  first 
couple  of  nights  he  did  complain  of  pain,  but  he  was  given  a  treatment, 
and  the  eye  was  apparently  better  and  the  treatment  was  stopped. 

Q.  That  was  on  the  first  two  nights?  A.  When  he  first  came  in  the 
hospital.    I  couldn't  say  just  when. 

Q.    Did  you  ever  give  him  any  opiates?   A.    I  gave  him  nothing  at  all. 

Q.  Did  you  hear  anything  about  the  loss  of  S2  while  Sponatski  was  in 
ward  N  under  your  observation?  A.  Yes.  There  was  S2  stolen.  Some 
one  of  the  patients  had  taken  it.  There  was  $2  taken  while  Sponatski  was 
in  the  ward. 

Q.  Who  was  it  taken  from?  A.  The  deaf  and  dumb  boy  that  was 
there. 

Q.  Had  you  accused  Mr.  Sponatski  of  taking  it?  A.  No,  sir.  We 
didn't  accuse  any  person,  because  we  couldn't.  The  matter  was  not 
spoken  of. 

Q.  Who  found  the  letter  after  Sponatski  jumped  from  the  window? 
A.    The  deaf  and  dumb  boy  found  it. 

Q.  Is  that  the  letter  that  was  given  you  [shows  her  letter]?  A.  Yes, 
the  very  one. 

She  testified,  under  cross-examination  by  Mr.  Mansfield,  that 
she  is  nineteen  years  old  and  had  been  in  the  hospital  about 
nine  months  when  Sponatski  became  a  patient.  She  went  there 
inexperienced;  she  isn't  a  nurse;  the  hospital  is  not  considered 
a  training  school;  she  had  had  no  other  training;  she  did  not 
speak  to  Sponatski  about  the  loss  of  the  $2;  she  couldn't  say 
what  nights  it  was  that  he  complained  of  pains  in  his  head. 

Q.    What  was  the  treatment?    A.    I  couldn't  say. 

Q.  Who  gave  it  to  him?  A.  Whatever  doctor  was  on  service.  The 
services  change. 

Q.  What  is  the  system  there?  A.  They  have  a  sort  of  chart  on  the 
front  of  the  bed  showing  the  treatment  and  changes  from  hour  to  hour  and 
day  to  day. 

Q.    You  wouldn't  remember  what  that  said?    A.    No. 

Q.  From  your  experience  what  would  you  say  would  be  likely  to  have 
been  given  him?    What  was  usually  given  in  such  cases?    A.    I  couldn't 
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say  for  sure.  I  am  not  certain  of  the  treatment.  I  think  he  was  {letting 
what  is  called  coll3rrium  18. 

Q.    Is  that  a  private  mark?    A.    Yes. 

Q.  And  what  does  it  mean?  A.  It  is  a  preparation  of  olive  oil  and 
cocaine. 

Q.  And  that  had  an  effect  on  the  man,  did  it  not?  A.  It  helped  to 
soothe  the  pain. 

Q.  Did  it  have  an  immediate  effect?  A.  No.  He  was  getting  it  for 
quite  a  while  and  then  it  was  stopped,  because  he  said  his  eye  was  not 
paining  him.   It  was  given  to  him  every  four  hours.   It  soothed  the  pain. 

Q.    Did  you  see  him  jump  out  of  the  window?   A.    Yes. 

Q.  How  far  away  were  you?  A.  As  far  as  from  the  door  to  the 
window. 

Q.  How  long  before  he  jumped  out?  A.  Just  after  Miss  Manning 
spoke  to  him  he  hesitated  a  few  minutes;  he  looked  as  blank;  he  was  un- 
decided what  to  do. 

Q.  Did  he  have  a  wild,  staring  look?  A.  A  very  wild,  glassy  look. 
He  didn't  seem  to  act  as  though  he  heard  at  all  —  just  looked  blank. 

Q.  Just  as  an  insane  person  might?  A.  Yes.  He  had  a  vacant  stare 
as  though  he  didn't  see  you  —  as  though  he  was  picturing  things  he  didn't 
see;  things  in  his  imagination.  He  didn't  pay  a  bit  of  attention  to  us  at 
all  —  just  as  if  we  were  not  there. 

Q.    Acted  frightened?    A.    Yes. 

Katherine  Elizabeth  Duval  testified  that  she  was  a  night 
nurse  at  the  Massachusetts  Eye  and  Ear  Infirmary  on  or  about 
October  13.  She  had  been  a  night  nurse  for  more  than  two 
weeks.  She  had  the  whole  floor  under  her  observation  at  night. 
There  were  between  40  and  45  patients,  not  counting  the  nurs- 
ery. She  never  gave  Sponatski  any  opiates.  He  complained 
of  pain  the  first  three  or  four  nights  while  getting  treatment. 
Three  or  four  times  he  left  a  note  asking  them  not  to  awaken 
him  for  his  treatment. 

Q.  Was  it  the  treatment  that  the  other  young  lady  testified  to?  A. 
Yes. 

Q.    And  how  long  a  time  are  you  a  nurse?    A.    Seven  months. 

Q.  What  did  you  notice,  if  anything,  as  to  whether  or  not  Sponatski 
rested  at  night?  Whether  he  was  sleeping  or  not  sleeping?  A.  He 
seemed  to  sleep  very  well,  with  the  exception  of  the  first  few  nights. 

Q.  When  did  you  give  him  the  medicine?  A.  At  12  midnight  and  4 
in  the  morning. 

Q.  When  did  you  last  see  him  before  he  committed  .suicide?  A.  That 
morning  between  6.30  and  6.45. 
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Q.    Where  was  he?   A.    Sitting  on  the  window  sill. 

Q.  Did  he  say  anything  to  you  or  you  to  him?  A.  He  said  nothing. 
I  said,  **  Ix)ok  where  you  are  sitting/'  and  I  was  going  to  put  some  medicine 
in  the  cabinet. 

Q.  Did  he  make  reply?  A.  No,  he  didn't  answer  at  all  —  simply 
smiled. 

Q.    Had  you  given  him  treatment  that  night?  A.    No,  in  the  morning. 

Q.    What  time?   A.    It  was  between  5.30  and  6.30. 

Q.  Do  you  know  whether  or  not  he  was  awake  previous  to  5.30?  A. 
He  had  been  awake  at  4.30  when  I  went  through  the  wards. 

Q.  Do  you  know  whether  or  not  he  was  awake  when  you  went  through 
at  12  o'clock?  •  A.    No,  he  was  not  awake. 

Q.  Did  you  ever  say  anything  to  him  about  the  loss  of  the  S2?  A.  I 
didn't  know  anything  at  all  about  it. 

Q.    What  treatment  did  you  give  him?   A.    CoUyrium  18. 

Q.    Was  there  cocaine  in  that?    A.    Yes. 

Q.     Do  you  know  how  much?    A.    No. 
'    Q.    After  the  cocaine  he  would  go  to  sleep  again  for  a  half  hour?    A. 
Yes. 

She  testified  that  she  had  no  previous  experience  in  nursing. 

Dr.  Albert  A.  Gardner  Morse  testified  that  he  was  practic- 
ing physician  and  surgeon  in  Boston  for  twenty  years;  was  con- 
nected with  the  Massachusetts  Eye  and  Ear  Infirmary  in 
September,  1913,  as  visiting  surgeon  four  months  out  of  every 
year.  Sponatski  was  under  his  charge.  Collyrium  18  was  or- 
dered. It  is  olive  oil,  a  little  cocaine  and  some  atropine.  The 
cocaine  is  diluted  with  olive  oil. 

Q.  Can  you  tell  from  the  record  just  what  amount  of  cocaine  was  used? 
A.  One-half  of  1  per  cent,  solution  of  cocaine.  That  has  been  the  usual 
treatment  for  a  great  many  years  for  these  bums. 

Q.  At  any  time  did  he  complain  of  pain  in  his  eye  to  you?  A.  I 
think  he  did  complain  of  pain  in  his  eye,  but  it  was  rather  indefinite.  I 
never  saw  anything  to  lead  me  to  think  that  he  was  insane. 

Q.  Did  you  perform  an  operation  on  Sponatski's  eye?  A.  There 
was  a  little  operation  performed  on  the  eye  by  Dr.  Walker. 

Cross-examined  by  Mr.  J.  J.  Mansfield  and  asked  what  ex- 
perience he  had  in  the  treatment  of  insane  patients,  he  an- 
swered: — 

I  have  had  very  Httle  except  occasionally  some  patient  will  go  out  of 
hifi  head  in  the  infirmary.  In  such  cases  we  put  them  in  the  strong  room 
or  in  the  strait-jacket  and  have  a  special  nurse.  That  is  the  only  ex- 
perience I  have  had. 
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Q.  Were  one  or  two  drops  of  coUyrium  18  used  at  each  treatment? 
Was  that  the  quantity  ordered  by  you  for  this  patient?  A.  We  don't 
order  one  or  two  drops.  It  is  understood  that  they  use  a  reasonable 
amount  of  it. 

Q.  He  did  complain  to  you  of  some  pain?  A.  I  think  he  did  at  the 
beginning. 

Q.  Have  you  no  idea  during  how  long  a  time  altogether  that  patient 
was  treated?  A.    It  was  administered  all  the  time  he  was  there. 

Q.  Bums  are  spoken  of  as  being  in  different  degrees.  Can  you  say 
what  degree  of  bum  that  man  had?   A.    It  was  pretty  severe. 

Q.    In  what  degree?    A.    A  moderately  deep  bum. 

Q.    A  bum  of  the  third  degree?   A.    We  don't  use  that  term. 

Q.  Isn't  it  a  fact  that  doctors,  id  describing  bums  to  some  part  of  the 
outer  surface,  do  speak  of  them  as  being  in  the  first,  second  and  third 
degree?   A.    I  never  heard  of  it. 

Q.  Was  this  patient  ever  despondent?  A.  I  don't  recall  it.  As  far 
as  I  can  remember,  he  was  not. 

Q.  Do  you  know  anything  about  the  money  that  was  stolen?  A.  I 
don't  know  anything  about  it. 

Q.  (by  Mr.  Philip  Mansfield).  During  the  time  he  was  there  and 
prior  to  the  time  he  committed  suicide,  did  you  see  anything  about  him 
indicating  despondency?    A.    No.  sir. 

Dr.  George  Burgess  Magrath,  medical  examiner,  testified 
that  he  is  a  pathologist  and  has  been  a  medical  exanuner  for 
seven  years.  He  performed  an  autopsy  on  Sponatski  on  October 
14. 

Q.  As  a  result  of  your  examination,  what  is  your  conclusion  as  to  the 
cause  of  his  death?  A.  That  he  died  from  multiple  injuries,  fracture  of 
the  rib  and  spine,  with  resulting  shock,  and,  as  to  the  circumstances,  that 
these  were  caused  by  precipitation  from  a  height,  with  this  result. 

Q.    Did  you  make  examination  of  his  brain.  Doctor?   A.    Yes. 

Q.  What  was  the  exaimnation?  A.  Brain,  1,485  grams;  over  the 
rear  part  of  the  brain  was  a  blood  stain;  the  arteries  of  the  base  of  the 
brain  were  normal. 

Q.  From  such  an  examination  as  you  made  of  the  brain,  could  you 
tell  whether  the  man  was  or  was  not  insane?  A.  I  should  say  that  he 
did  not  have  any  form  of  insanity,  except  possible  general  paresis,  but  for 
any  other  form  I  could  not  express  an  opinion.  The  optical  nerves  were 
normal.  The  great  nerves  were  in  a  healthy  condition.  No  inflammation 
to  the  coverings  of  the  brain.  The  brain  was  in  a  perfectly  healthy  con- 
dition, save  for  this  slight  bleeding,  which  was  incident  to  the  falling  from 
a  heiglit.   There  was  no  demonstrative  injury  to  the  nerve. 
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Dr.  Clifford  Walker  testified  that  he  was  a  senior  house 
officer  at  the  Massachusetts  Eye  and  Ear  Infirmary  and,  while 
not  in  practice,  had  been  connected  there  for  a  year  and  a 
half.  He  took  the  degree  of  Bachelor  of  Science  at  the  Johns 
Hopkins  University,  followed  by  the  degree  of  Master  of  Sci- 
ence the  second  year  after  graduation.  He  was  with  Dr. 
Gushing  one  year  at  the  Johns  Hopkins  Hospital  at  Baltimore, 
and  from  there  he  came  to  the  Massachusetts  Charitable  Eye 
and  Ear  Infirmary,  where  his  services  commenced  in  July,  1912. 
He  was  on  service  on  Sept.  17,  1913;  he  took  charge  of  the 
Sponatski  ward  on  October  1;  he  did  not  change  the  treatment 
that  had  been  given  him. 

Q.    That  is  dropping  this  collyrium  18  into  the  eye?   A.    Yes. 

Q.    That  was  dropped  in  every  four  hours?   A.    Yes. 

Q.  Did  he  ever  make  complaint  of  suffering  pain?  A.  He  never 
made  complaint  to  me  of  suffering  pain. 

Q.  There  was  a  slight  operation  performed  by  you.  Will  you  tell  me 
on  what  date  that  was?  A.  That  was  discussed  the  first  day  I  came  on 
service.  The  eye  was  perforated.  The  operation  was  performed  the  fol- 
lowing day. 

Q.  How  long  did  the  operation  take?  A.  After  the  eye  was  cocainized 
—  it  takes  three  drops  of  4  per  cent,  cocaine  —  the  operation  takes  one  or 
two  seconds.    It  is  a  certain  snipping  off. 

Q.    Where  was  it  performed?   A.    At  the  bedside.    He  sat  in  the  chair. 

Q.  Is  there  anything  further  that  you  noticed  about  this  man  while 
under  your  care  from  the  1st  of  October  to  the  morning  he  committed 
suicide?  A.  Nothing,  except  that  he  was  somewhat  downcast  on  hearing, 
in  the  wards  aroimd,  that  his  vision  wouldn't  be  good  thereafter. 

Q.  Did  he  say  anything  to  you  about  losing  the  sight  of  his  eye?  A. 
No.  He  asked  just  one  question.  He  wanted  to  know  if  he  was  going  to 
get  the  sight  back  in  that  eye,  and  I  remember  telling  him  he  would  not 
get  it  back  in  all  probability. 

Q.  Have  you  any  idea,  Doctor,  how  long  a  time  that  was  before  he 
jumped  from  the  window?  A.  That  was  on  the  day  of  the  operation  — 
October  2. 

Q.  (by  Mr.  Philip  Mansfield).  Did  I  understand  the  doctor  to  say 
that  he  told  the  deceased,  at  some  time,  that  he  would  never  get  the  sight 
of  his  eye  back  in  aU  probability?  A.  Probably  not  get  the  sight  of  the 
eye  back  as  in  the  other  eye. 

Q.  (by  Mr.  J.  J.  Mansfield).  Did  you  mean  by  that,  total  loss  of  the 
sight  of  that  eye?  A.  No.  He  probably  would  have  light  perception, 
but  it  would  not  be  useful.   He  could  tell  light  from  dark. 

Q.  Is  that  of  much  importance?  It  would  be  of  no  use  to  him,  would 
it?   A.    No. 
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Q.  Who  cocainized  the  eye?  A.  The  nurse  put  in  the  first  and  second 
and  I  put  in  the  third  drop. 

Q.  Did  any  one  assist  you  in  the  operation?  A.  No.  It  was  a  per- 
fectly painless  operation,  and  he  was  not  a  nervous  patient. 

Q.  And  that  operation  was  made  necessary  by  reason  of  the  injur>' 
sustained  by  the  molten  metal  coming  in  contact  with  the  eye?   A.    Yes. 

Q.    That  was  the  direct  result  of  the  accident?   A.    Yes. 

Q.  You  paid  no  particular  attention  to  him?  A.  I  paid  a  little  more 
than  usual  attention  to  him  on  accoimt  of  the  fact  that  I  had  performed 
the  operation  on  him  the  second  day,  and  it  was  an  unusual  bum.  The 
whole  cornea  was  burned  off,  leaving  the  iris  exposed.  It  waa  a  very  un- 
usual condition  —  unusually  severe,  and  for  that  reason  I  always  looked 
at  him  and  followed  the  case  with  considerable  interest.  I  never  saw  such 
a  severe  bum  before. 

Q.  Then,  in  your  opinion,  it  must  have  been  very  painful,  was  it  not? 
A.    I  should  say  it  was  painful  the  first  three  or  four  days  only. 

Q.  Did  you  ever  talk  much  with  him?  A.  Not  particularly,  more 
than  to  ask  him  to  get  up  so  that  I  could  examine  the  eye,  and  that  is 
about  all. 

Q.  Didn't  even  ask  him  whether  he  had  pain?  A.  No,  it  was  ob- 
vious he  didn't  have  pain,  because  all  the  patients  I  have  had  anything 
to  do  with  complain  of  pain  if  they  have  any. 

Q.  Did  you  ever  hear  at  all,  until  you  were  present  at  this  hearing, 
anything  said  about  $2  or  any  sum  of  money  having  been  stolen  from  a 
deaf  and  dumb  boy?    A.    After  his  death,  but  not  before. 

Q.  Whom  did  you  hear  it  from?  A.  From  the  nurse.  I  think  it  was 
Miss  Manning  who  told  me  of  conversation  about  a  dollar  that  some 
patient  lost  and  that  he  was  accused  of  taking. 

Q.  (by  Mr.  Phiup  Mansfield).  Would  you  consider  him  a  brooding 
patient?  A.  He  might  have  brooded  some,  I  don't  know.  He  was 
quiet.  He  was  indifferent  about  the  operation,  did  as  he  was  told  to  do, 
sat  down,  asked  the  question,  and  I  told  him.    He  seemed  crestfallen. 

Q.  When  you  told  him  he  probably  never  would  get  the  sight  of  the 
eye  back,  did  he  betray  emotion?  A.  No,  not  as  much  as  I  have  seen 
patients  betray. 

Dr.  Joseph  W.  Courtney  testified  that  he  was  a  specialist  in 
diseases  of  the  mind  and  the  nervous  system,  and  had  made  a 
study  of  the  nervous  system  for  twenty-one  years.  He  had 
never  been  connected  with  any  insane  hospitals  or  insane 
boards. 

Q.  You  heard  all  the  evidence  as  to  this  man's  condition  at  the  time 
he  met  with  the  accident  and  what  his  condition  was  during  his  stay  in 
the  hospital?  A.  I  heard  all  the  testimony  with  the  exception  of  that 
given  by  his  mother. 
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Q.  Assuming  that  she  saw  her  son  on  the  5th  of  October  in  the  hospital 
and  she  brought  in  some  fruit  in  a  bag  and  he  tore  the  paper  bag  into  small 
pieces;  that  at  that  time  she  noticed  that  he  was  nervous,  and  she  had  her 
son  call  up  the  hospital  and  tell  them  to  look  after  him;  that  preceding  the 
accident  he  was  sunny,  and  that  he  was  nervous  and  depressed  at  that 
time  in  the  hospital.  There  was  no  insanity  in  the  family.  Now,  Doctor, 
what  in  your  opinion  was  the  cause  of  this  man  conmiitting  suicide?  A. 
1  think  it  is  the  result  of  the  depression  brought  about  by  the  thought  of 
future  disabihty  so  far  as  his  eye  was  concerned. 

Q.    Have  you  read  the  letter,  Doctor?    A.    Yes. 

Q.  "What  is  your  opinion  as  to  that?  Was  the  letter  written  by  a  sane 
or  insane  person  —  taken  in  connection  with  all  the  evidence?  A.  I  see 
no  evidence  of  insanitv  in  that  letter. 

Q.  Assuming,  on  the  Saturday  before  the  accident,  that  this  man  said 
to  his  wife,  "There  is  a  man  passing  in  front  of  us,"  when,  as  a  matter  of 
fact,  there  was  no  man  passing  in  front  of  him,  —  what  would  that  indicate 
to  you?  A.  That  is  an  illusion  or  delusion  or  hallucination,  and  is  very 
possibly  due  to  the  irritation  from  the  trouble  in  his  eye. 

• 
Under   cross-examination   bv   Mr.    J.   J.    Mansfield   he   was 

asked:  — 

Q.  Have  you  had  any  experience  in  insane  hospitals?  A.  I  have  had 
no  insane  cases. 

Q.  Would  dt  alter  your  opinion  to  know  that  he  saw  a  man  hiding 
there?    A.    No,  it  wouldn^t. 

Q.  You  remember  that  he  persisted  in  that  idea?  A.  I  think  that 
was  the  wife's  testimony. 

Q.  If  he  persistently  made  that  statement  and  thought  he  saw  a  man 
hiding  or  passing  by,  those  might  have  been  hallucinations  and  would 
indicate  an  insane  condition?  A.  If  he  complained  of  it  to  anybody 
with  whom  he  came  in  contact,  with  doctors  or  nurses  or  patients,  if  he 
ran  away  or  hid  from  him,  I  should  consider  him  insane,  otherwise  not. 

Q.  If  he  had  very  limited  opportunities  to  teU  nurses  or  doctors;  if 
the  doctors  made  hurried  rounds,  visiting  in  one-half  hour  three  floors, 
and  the  nurses  had  several  beds  or  wards  to  look  after  and  had  little  oppor- 
tunity to  look  after  the  patients,  you  wouldn't  expect  him  to  pursue  them 
and  tell  them?  A.  No,  but  if  the  doctor  said,  "  How  are  you  this  morn- 
ing? "  and  asked  questions,  I  should  expect  that  he  would  come  right  out 
with  it. 

When  asked  to  express  the  difference  between  illusion  and 
hallucination  Dr.  Courtney  stated:  — 

If  a  man  sees  a  stump  and  thinks  that  is  a  man  coming  toward  him,  that 
is  an  illusion  —  he  misinterprets  his  impression.    If  there  is  nobody  there 
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at  all,  that  is  an  hallucination.    An  hallucination  is  where  a  person  thinks 
he  sees. 

Q.  What  is  there  about  that  letter  that  caused  you  to  think  it  was 
written  by  a  sane  man?  A.  There  is  nothing  about  it  that  indicates  that 
it  was  written  by  an  insane  man.  He  exonerates  his  own  family,  his  wife 
and  his  wife's  family. 

Q.  Do  you  think  it  natural  that  a  man  who  is  going  to  oonmiit  suicide 
and  who  is  sane  and  has  been  on  perfectly  pleasant  and  cheerful  terms 
with  his  wife  and  family  and  other  people,  and  there  was  not  the  stightest 
breath  of  suspicion  against  his  wife,  to  say  that  no  one  is  to  blame,  that  he 
himself  is  to  blame,  when,  as  a  matter  of  fact,  he  was  not  to  blame  at  all, 
had  not  committed  any  wrongdoing,  but  had  been  the  imfortunate  victim 
of  a  very  sad  accident  which  had  produced  partial  blindness,  is  it  natural 
for  him  to  protest  that  it  is  all  his  fault  and  to  exonerate  other  people? 
Don't  you  think  it  a  very  unnatural  thing  for  a  sane  person  to  do?  A.  No. 
He  knew  they  were  all  right,  but  the  world  never  knew.  It  is  not  unusual 
for  a  man  facing  the  hereafter  to  say  that  nobody  is  to  blame.  Insane 
people  rarely  leave  any  word  prior  to  the  suicide.  They  comnut  suicide 
when  they  get  the  impulse. 

Q.  You  don't  mean  to  say  it  is  a  matter  of  impulse  with  insane  people? 
A.    Yes. 

Q.  You  heard  one  of  the  attendants  or  nurses  say  he  looked  like  an 
insane  man  as  he  was  sitting  there?   A.    No,  I  don't  recall  that. 

Q.  That  would  change  your  opinion?  A.  No,  because  they  don't 
have  to  have  some  special  look  before  they  commit  suicide.  They  commit 
suicide  after  they  have  chatted  pleasantly  with  somebody. 

Q.  Did  you  hear  the  testimony  about  his  changing  his  manner  very 
greatly  about  his  wife?  He  had  been  affectionate  and  loving  before  and 
was  indifferent  afterwards?  A.  That  makes  me  feel  that  the  man  was 
absolutely  downcast  and  was  all  down  and  out  on  the  chances  for  eyesight. 

Q.  When  you  heard  the  testimony  that  this  letter  was  written  in  a 
very  different  handwriting  from  the  usual  handwriting  of  this  man;  that 
even  the  signature  was  very  different;  that  the  name  looked  like  Martin 
instead  of  Charles,  and  you  were  informed  that  he  could  spell  and  use  good 
English  and  write  good  English,  and  this  letter  is  different  in  those  respects, 
wouldn't  that  show  some  changes  in  that  man?  A.  Not  mentally.  It 
might  emotionally.    I  wouldn't  care  to  pass  on  that  question. 

Q.  (by  Mr.  Holman).  Isn't  it  a  form  of  insanity.  Doctor,  when  a  man 
^hinks  people  are  watching  him  when  they  are  not,  and  when  he  continues 

think  so  and  thinks  he  is  accused  of  stealing  and  is  goii^  to  be  arrested, 
^®'he  sees  these  people  when  they  don't  exist  at  all?  A.  You  mean 
boanhat  is  a  continuous  state  of  mind? 

"Tow  continuous  would  it  have  to  be?    A.    It  would  have  to  be 

vi-     *ght  along,  from  the  beginning  of  the  case  to  the  end. 

e  met  v^^  physicians  who  have  testified  have  testified  that  they  had 
tne  nospit^g*  —  inganj^y  matters  at  all,  and  if  there  was  something  strik- 
given  by  hi  *   " 
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ing  which  came  up  they  would  know  he  was  insane,  otherwise  they  would 
not.  The  man  might  be  insane  and  they  would  not  know  it,  but  when  his 
people  notice  the  change  —  he  has  been  very  thoughtful  and  kind,  and 
loving  in  his  usual  treatment  of  them,  and  he  changed  his  nature  entirely 
and  he  sees  them  with  indifference,  —  would  or  would  not  that  indicate 
that  there  was  a  mental  unbalance  there?  A.  It  would  not  be  strong 
proof.  You  would  find  that  in  nervous  exhaustion  —  plain  nervous  ex- 
haustion —  without  any  mental  disturbance  at  all.  That  is  a  very  com- 
mon occurrence. 

Q.  If  a  man  imagines  that  somebody  is  accusing  him  of  something 
when  nobody  is,  and  he  persists  in  that,  and  he  whispers  to  his  wife  not 
to  open  her  bag  and  take  anything  out  because  he  was  afraid  he  would  be 
arrested  because  this  man  is  there  for  the  purpose  of  arresting  him;  if  this 
happened  on  Tuesday,  and  on  Thursday  that  man  was  seen  sitting  in  the 
window,  and  had  been  there  for  some  time,  and  was  spoken  to  by  the 
nurse,  and  he  had  turned  and  looked  to  her  with  unseeing  eyes  and  with 
vacant  stare  in  his  eyes,  and  almost  immediately  after  that  he  threw  him- 
self out  of  the  window,  —  taking  that  in  connection  with  the  incident  of 
two  days  before,  would  you  say  that  indicated  sanity  or  insanity?  A.  I 
shouldn't  want  to  draw  any  conclusion  on  those  two  facts. 

Q.  Taking  those  three  facts  into  consideration,  —  that  he  wrote  this 
letter  some  time  before  he  committed  this  act;  that  he  appeared  in  this 
frightened  manner;  that  he  had  a  delusion  or  hallucination  that  he  was 
being  accused  and  would  be  arrested  and  wouldn't  let  his  wife  open  a  bag; 
and  following  that  up,  within  a  day  or  two,  with  the  position  in  which  he 
was  found  early  in  the  morning,  and  the  general  expression  in  the  man's 
eyes,  and  that  sort  of  thing,  immediately  followed  by  this  act  of  commit- 
ting suicide,  —  wouldn't  it  be  as  reasonable,  as  consistent,  to  say  that  the 
man  was  insane  as  that  he  was  suffering  from  depression?  A.  It  doesn't 
appear  to  me  so.  I  don't  think  the  facts  make  out  the  case  as  strong  that 
way. 

Q.  But  taking  in  mind  the  testimony  of  the  physician  who  performed 
that  slight  operation  that  he  didn't  seem  near  as  depressed  on  learning 
that  his  eyesight  would  probably  be  destroyed,  as  usual;  that  he  seemed 
crestfallen,  but  was  not  depressed  as  people  usually  are  when  they  know 
their  eyesight  is  going,  —  would  you  say  that  that  was  depression?  A. 
No,  I  shouldn't.  But  taking  that  with  what  his  wife  says,  —  that  she 
tried  to  cheer  him  up  and  say  it  was  not  bad,  and  that  every  time  he  was 
more  depressed,  —  I  should  call  that  very  striking  in  her  testimony. 

Q.  If  he  said  there  was  a  man  watching  him,  —  he  had  good  vision  in 
one  eye,  —  with  that  normal  vision,  if  he  said  there  was  a  man  sitting  in 
that  chair  in  front  of  you,  and  if  he  was  watching  every  movement  that 
his  wife  was  making,  and  that  she  must  not  open  her  bag  because  this  man 
would  arrest  him  for  theft,  —  would  that  be  a  delusion?  A.  Yes.  It 
would  be  a  delusion  ancl  hallucination. 

Q.  At  the  time  there  was  mental  unbalance  there?  A.  Possibly, 
taking  that  isolated  case. 
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Q.  If  he  thought  somebody  was  watching  hun,  and  no  one  was  there 
at  all  at  that  particular  time,  he  was  mentally  unbalanced?  A.  We  can 
assume  that  it  would  be  a  reasonable  conclusion.   It  is  possible. 

Q.  Do  you  know  whether  an  operation  on  the  eye  or  an  injury  to  the 
eye  frequently  results  in  insanity?  A.  No,  I  cannot  say  that  I  do  know 
it.  People  are  just  as  apt  to  go  to  pieces  after  any  operation  as  an  opera- 
tion to  the  eye. 

Q.    Just  as  aptly?    A.    Yes. 

Q.  If  Dr.  Dewey  stated  that  that  was  a  fact,  you  would  accept  it? 
A.    I  wouldn't  accept  or  dispute  it.    I  don't  know. 

The  following  also  appears  in  the  report  of  the  committee  of 
arbitration. 

A  suggestion  having  been  made  that  the  matter  might  be 
placed  before  an  expert  on  insanity,  the  chairman  of  the  board 
of  arbitration  sent  all  the  testimony  in  the  case  to  Dr.  L. 
Vernon  Briggs,  a  member  of  the  State  Board  of  Insanity  and 
a  well-known  alienist,  who  has  had  much  experience  in  dealing 
with  insane  people  and  who  is  a  recognized  alienist  before  the 
courts  of  this  Commonwealth.    In  reply  Dr.  Briggs  says:  — 

I  have  made  a  careful  study  of  the  testimony  sent  me  by  you.  I  am 
still  working  on  it,  and  would  like  a  few  more  days,  but  I  do  not  believe  it 
will  change  my  opinion  that  the  man  had  gone  beyond  the  depressed  stage 
preceding  so  many  cases  of  insanity.  When  he  committed  suicide  he  was» 
in  my  opinion,  wholly  irresponsible,  —  a  victun  of  imperative  impulse^ 
which  might  have  taken  a  more  serious  form,  or,  rather,  caused  him  to 
commit  a  more  serious  crime  to  others.  When  he  committed  suicide  I 
believe  his  mentality  had  gone,  that  he  had  no  insight,  that  he  did  not  ap- 
preciate his  act  or  its  consequences.    I  shall  write  more  fully  later. 

Under  date  of  April  2,  Dr.  Briggs  writes:  — 

I  have  gone  over  the  testimony  relating  to  the  Sponatski  case,  and,  in 
my  opinion,  Sponatski's  depression  was  directly  due  to  the  loss  of  his  eye- 
sight. The  fear  that  he  might  lose  the  sight  of  the  other  eye,  together  with 
the  fact  that  he  was  left  much  alone  and  not  able  to  use  his  eyes,  in  my 
opinion,  caused  a  further  depression,  resulting  in  a  mental  disturbance 
which  included  delusions  and  hallucinations.  As  the  result  of  these  de- 
lusions and  hallucinations  he  threw  himself  out  of  the  window  and  met 
his  death.  It  is  the  act  of  an  insane  man,  and  I  find  no  testimony  which 
warrants  my  finding  the  act  to  be  one  resulting  from  simple  depression. 

We  think  the  evidence  of  Dr.  Briggs  was  improperly  ad- 
mitted.    We  do  not  think  that  it  was  evidence  which  should 
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be  considered  in  the  case,  and  in  making  our  findings  and 
rulings  we  reject  the  statements  of  Dr.  Briggs  and  do  not 
consider  them. 

The  insurer  asked  for  the  following  requests:  — 

1.  Burden  of  proof  is  upon  dependent  to  prove  that  the  death  of  her 
intestate  resulted  from  injuries  sustained  by  him  m  the  course  of  his 
employment. 

2.  Burden  of  proof  is  upon  dependent  to  prove  that  the  death  of  her 
intestate  was  owing  to  injuries  which  he  received  and  "arose  out  of  and 
in  the  course  of  his  employment." 

3.  Burden  of  proof  is  upon  the  applicant  to  prove  that  the  sole  cause  of 
her  intestate's  death  was  owing  to  the  injury  he  received  Sept.  17,  1913. 

4.  If  upon  all  the  evidence  it  is  equally  probable  that  he  did  or  did  not 
die  a£i  the  sole  cause  of  the  injuries  that  he  received  on  Sept.  17, 1913,  then 
the  applicant  has  not  discharged  the  burden  of  proof,  and  your  finding 
should  be  for  the  employer. 

5.  Upon  all  the  evidence  the  applicant  has  not  sustained  the  burden 
of  proving  that  her  intestate  died  as  the  result  of  the  injuries  sustained  by 
him  Sept.  17,  1913. 

6.  Upon  all  the  evidence  the  cause  of  Sponatski's  death  was  his  own 
serious  and  willful  act,  and  therefore  your  verdict  should  be  against  the 
applicant's  petition. 

7.  Upon  all  the  evidence  Sponatski  (deceased),  while  not  in  the  defend- 
ant's employ,  either  by  his  own  carelessness  or  thoughtlessness  or  willful 
misconduct,  exposed  himself  to  a  new  danger  and  such  as  was  not  to  be 
reasonably  expected  or  anticipated  from  the  injury,  and  therefore  his  de- 
pendent is  not  entitled  to  recover,  and  your  finding  should  be  against  her 
petition. 

8.  Upon  all  the  evidence  Sponatski's  death  was  brought  about  by  his 
own  reckless  act.  It  could  not  be  assumed  by  his  employer  or  any  one  else 
that  they  could  have  contemplated  such  an  act;  that  as  a  result  of  this 
injury  Sponatski  would  have  thrown  himself  from  the  fourth-story  window 
at  the  hospital.  It  was  his  act  that  caused  his  death,  and  it  would  be 
guesswork  to  find  that  the  injury  caused  or  hastened  his  decease,  and 
therefore  your  finding  should  be  against  the  dependent. 

9.  Upon  all  the  evidence  there  is  no  fact  or  facts  upon  which  you  can 
draw  an  inference  that  the  injury  was  the  proximate  cause  of  his  death; 
therefore  as  a  matter  of  law  you  cannot  guess,  and  your  finding  should  be 
against  the  dependent. 

10.  To  allow  dependent  to  recover  in  this  case  would  be  to  interpret  a 
language  setting  up  definite  conditions  and  canons  of  Uability  (Work- 
men's Compensation  Act),  as  if  it  were  really  a  life  insiu'ance. 

11.  Burden  of  proof  is  upon  dependent  of  proving  that  the  cause  of 
death  was  a  personal  injury  by  accident,  arising  out  of  and  in  the  course  of 
the  deceased's  employment. 
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12.  Upon  all  the  evidence  as  a  matter  of  law  you  cannot  draw  the  in- 
ference that  Sponatski's  death  occurred  by  reason  or  as  a  result  of  the  in- 
jury he  received  on  Sept.  17, 1913.    (See  No.  11  of  B.  Cases.) 

13.  In  cases  under  this  act,  in  the  same  way  as  in  cases  under  any  other 
statute  or  at  common  law,  the  plaintiff  must  prove  her  case;  and  although 
she  may  establish  a  state  of  facts  which  leads  one  to  think  that  her  veidon 
is  quite  a  possible  one  as  to  Sponatski's  death,  she  must  do  something  more 
than  show  a  state  of  facts  which  is  consistent  either  with  one  view  or  with 
another  view. 

14.  No  competent  evidence  has  been  introduced  to  show  any  connection 
between  the  accident  and  the  death,  and  your  finding  should  be  against 
the  dependent. 

15.  Upon  all  the  evidence  there  was  no  evidence  connecting  the  accident 
with  the  death,  and  therefore  your  finding  should  be  for  the  insurance  com- 
pany and  employer. 

16.  Upon  all  the  evidence  there  is  not  a  scintilla  of  evidence  to  support 
her  claim. 

17.  Upon  all  the  evidence  there  is  only  one  conclusion  that  can  be 
reached,  and  this  is,  Sponatski's  death  was  by  suicide;  and  no  competent 
evidence  was  introduced  in  this  case  that  the  accident  caused  the  suicide. 
The  applicant  has  not  sustained  the  burden  of  proof  that  Sponataki's 
death  was  from  an  accident  arising  out  of  and  in  the  course  of  his  employ- 
ment.   (See  No.  18  of  B.  Cases.) 

18.  Suppose  you  find  that  the  inducing  cause  for  the  suicide  was  the 
accident  of  September  17;  nevertheless,  the  suicide  might  have  been 
brought  about  by  causes  other  than  the  accident  and  entirely  removed 
from  the  injury;  if  so,  then  your  finding  must  be  against  the  dependent, 
for  she  has  not  sustained  the  burden  of  proof  by  introducing  such  evidence 
that  you  could  (except  by  guessing,  which  you  cannot  do  by  law)  find  in 
her  favor. 

19.  From  the  evidence  in  this  case  you  are  not  entitled  to  draw  the  in- 
ference that  the  death  arose  from  the  injury;  therefore  your  finding  must 
be  for  the  employer. 

20.  Upon  all  the  evidence  you  cannot  speculate  and  say  it  is  more  prob- 
able that  the  injury  caused  Sponatski  to  commit  suicide.  Speculation  is 
not  sustaining  the  burden  of  proof  which  is  placed  by  law  upon  the  depend- 
ent.   (See  B.  Cases,  No.  23.) 

21.  The  evidence  is  that  Sponatski  committed  suicide,  and  there  is  no 
evidence  to  support  the  inference  that  the  injury  was  the  proximate  cause 
to  bring  about  the  suicide. 

22.  Suicide  is  not  a  risk  reasonably  incidental  to  the  work  of  a  molder; 
it  would  be  extending  the  provisions  of  the  act  beyond  all  reason,  beyond 
All  principle,  beyond  all  authority,  if  you  should  find  in  favor  of  this 
dependent. 

23.  Upon  all  the  evidence  Sponatski's  death  was  suicide  brought  about 
by  his  own  act  and  independent  of  the  injury,  and  due  solely  to  his  state 
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of  mind,  which  could  not  have  been  foreseen  or  anticipated,  and  therefore 
the  employer  cannot  be  held  legally  liable  for  the  death.  (See  B.  Cases, 
No.  32.) 

24.  There  is  not  only  evidence  of  suicide  from  Miss  Manning,  his  nurse, 
but  evidence  of  suicidal  intention  from  his  letter  (exhibit),  and  it  was 
never  the  purpose  of  this  act  to  place  a  premium  upon  the  man's  taking 
his  own  life.  The  sole  purpose  of  the  act  is  to  prevent  accidental  injuries 
and  death,  and  certainly  not  tp  encourage  injured  employees  to  take  their 
own  life,  whether  the  injury  was  serious  or  trivial,  and  this  death  being 
caused  by  suicide  dependent  cannot  recover.    (See  B.  Cases,  No.  33.) 

25.  There  are  many  possible  causes  that  may  have  caused  Sponatski 
to  commit  suicide,  but  the  dependent,  to  receive  compensation,  must  do 
something  more  than  show  a  state  of  facts  consistent  with  one  view  or 
another  view;  such  evidence  is  not  sustaining  the  burden  of  proof,  and 
dependent  cannot  succeed  in  her  cldm  for  compensation. 

26.  Upon  portions  of  the  testimony  of  her  witnesses  she  has  shown  sev- 
eral causes  whicb  might  have  contributed  to  Sponatski  taking  his  life,  and 
asks  you  to  fix  upon  the  particular  one.  This  you  cannot  do  as  a  matter 
of  law,  and  your  finding  should  be  for  the  employer.  (See  B.  Cases,  No. 
35.) 

26A.  As  a  matter  of  law  you  cannot,  from  the  evidence  in  this  case, 
measure  the  probabilities  and  say  that  one  is  more  probable  than  the  other. 

27.  All  the  evidence  offered  in  this  case  is  at  best  suggestions,  not  sup- 
ported by  facts  from  which  you  can  draw  an  inference  that  death  resulted 
from  the  injury  —  you  are  asked  to  conjectiu^  or  guess;  this  as  a  matter 
of  law  you  are  not  allowed  to  do,  and  therefore  your  finding  should  be  for 
the  employer. 

28.  Upon  all  the  evidence  you  must  give  a  reasonable  interpretation 
to  the  act;  the  act  was  intended  to  deal  with  those  cases  where  it  is  per- 
fectly obvious  that  the  man  died  from  the  effect  of  the  accident.  There 
must  be  some  causal  connection  shown  between  the  injury  and  the  death, 
and  in  this  case  the  employer  contends  that  no  such  evidence  has  been 
shown,  and  that  your  finding  should  be  against  the  dependent. 

29.  Upon  all  the  evidence  you  cannot  reasonably  infer  that  Sponatski's 
death  resulted  from  the  accident,  and  therefore  your  finding  should  be 
against  the  claim  of  his  dependent. 

30.  Upon  all  the  evidence,  when  you  come  to  theorize  as  to  what  caused 
Sponatski  to  commit  suicide,  you  are  left  in  the  region  of  pure  conjecture. 
All  that  is  known  is  that  he  did  take  his  own  life.  What  caused  him  to  do 
it,  from  the  evidence,  is  left  entirely  unexplained,  —  one  guess  is  as  good 
as  another,  and  your  finding  should  be  against  the  dependent,  for  she  has 
not  sustained  the  burden  of  proof. 

31.  You  cannot  draw  the  conclusion  or  the  inference  that  that  which  is 
necessary  to  prove  has  been  proved,  namely,  that  Sponatski's  death  re- 
sulted from  his  injury.  The  burden  is  on  the  dependent,  even  when,  on 
account  of  the  death  of  her  husband,  as  in  this  case,  it  is  more  difficult  for 
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her  to  do  so  than  if  he  had  lived.  Having  failed  to  show  by  competent 
evidence  that  the  injury  caused  his  death  she  is  not  entitled  to  recover. 
(See  B.  Cases,  No.  52.) 

32.  Upon  all  the  evidence  Sponatski's  death  was  caused  by  his  own  act, 
which  negatives  any  claim  that  the  injury  to  his  eye  caused  his  death,  and 
therefore  dependent  is  not  entitled  to  recover. 

33.  The  proximate  cause  of  Sponatski's  death  was  his  own  act  of  self- 
destruction,  and  therefore  his  dependent  is  not  entitled  to  recover  com- 
pensation. 

34.  The  suicide  of  Sponatski  was  not  a  result  naturally  and  reasonably 
to  be  expected  from  the  injury  to  his  eye.  His  jumping  from  the  fourth 
story  to  the  ground  of  the  hospital  was  an  intervening  act  by  him  between 
the  act  which  injured  him  and  his  death,  and  therefore  his  dependent  is 
not  entitled  to  receive  compensation. 

35.  Upon  all  the  evidence  the  dependent  has  at  best  shown  that  there 
was  a  possibility  of  death  arising  from  the  injury  that  her  deceased  hus- 
band sustained,  but  she  has  not  sustained  the  burden  of  proof  and  shown 
that  it  was  in  fact  (the  death)  a  material  result  from  the  injury;  therefore 
your  finding  should  be  for  the  employer. 

36.  Upon  all  the  evidence  Sponatski  committed  suicide  in  consequence 
of  the  depression  of  mind  brought  on  by  the  loss  of  his  eyesight,  and  this 
is  not  sufficient  to  maintain  the  burden  of  proof  that  the  injury  produced 
the  death. 

37.  What  is  within  the  contemplation  of  the  Workmen's  Compensation 
Act  is  a  material  injury,  with  death  materially  resulting  from  it,  and  upon 
the  evidence  there  is  no  such  fact,  or  facts,  from  which  you  can  conclude 
that  the  death  so  resulted;  therefore  your  finding  should  be  for  the  em- 
ployer. 

38.  There  is  no  evidence  that  the  brain  was  injured,  and  therefore  there 
is  no  evidence  to  support  the  fact  that  the  mind  was  diseased  so  as  to  cause 
insanity  as  a  result  of  the  injury,  and  without  this  evidence  the  dependent 
has  not  sustained  the  burden  of  proof,  and  she  is  not  entitled  to  recover. 

39.  Upon  all  the  evidence,  admitting  that  the  death  was  the  result  of 
the  injury,  it  was  not  a  material,  but  a  moral,  result  for  which  his  depend- 
ent is  not  entitled  to  recover  compensation. 

40.  Upon  all  the  evidence  you  must  give  a  reasonable  interpretation 
to  the  act,  namely,  that  the  act  was  intended  to  deal  with  those  cases 
where  it  is  perfectly  obvious  that  the  man  died  from  the  effect  of  the  acci- 
dent. There  was  no  such  evidence  submitted,  and  therefore  your  finding 
should  be  in  favor  of  the  employer. 

By  its  Attorneys, 

Dickson  &  Knowles. 

The  1st  and  2d  are  given.  As  to  the  3d  request  we  do  not 
think  the  request  should  be  given  as  asked,  because  we  find 


8PONATSKI  V.  STANDARD  ACCmENT  INSURANCE  COMPANY.     475 

that  the  injury  caused  the  insanity  which  brought  about 
Sponatski's  death. 

We  refuse  the  4th  request  for  this  reason,  —  that  we  think 
the  widow  has  sustained  the  burden  of  proof  that  the  injury 
caused  her  husband's  death. 

The  5th,  6th,  7th,  8th,  9th  and  10th  requests  are  refused. 

As  to  the  11th  request  we  refuse  this  request  because  we  do 
not  think  that  "an  accident"  is  necessary  to  permit  a  recovery 
under  the  Workmen's  Compensation  Act  of  Massachusetts. 

The  12th  request  is  refused.    The  13th  request  is  given. 

The  14th,  15th,  16th,  17th,  18th  and  19th  requests  are 
refused. 

As  to  the  20th  request,  while  we  agree  that  we  cannot  spec- 
ulate, we  find  that  the  burden  resting  upon  the  claimant  has 
been  sustained. 

As  to  the  21st  request  we  find  that  the  insanity  resulted 
directly  from  the  injury,  and  that  the  insanity  caused  the  suicide. 

The  22d,  23d,  and  24th  are  refused. 

As  to  the  25th,  we  refuse  this  request  because  the  facts  show 
that  the  insanity  resulting  from  the  injury  caused  suicide  and 
death. 

The  26th,  26thA,  27th,  28th,  29th,  30th,  31st,  32d,  33d  and 
34th  requests  are  refused. 

The  35th,  36th,  37th,  38th,  39th  and  40th  requests  are 
refused. 

The  insurer  filed  the  following  supplemental  requests  for 
rulings:  — 

1.  That  any  and  all  oral  or  written  statements  made  by  Dr.  L.  Vernon 
Briggs  be  stricken  from  the  record. 

2.  That  as  a  matter  of  law  an  arbitrator  may  not  examine  a  witness  in 
the  absence  of  the  parties,  or,  where  there  is  more  than  one  arbitrator,  in 
the  absence  of  each;  therefore  the  insurer  respectfully  prays  that  any  and 
all  evidence  of  Dr.  L.  Vernon  Briggs  be  stricken  from  the  record  and  not 
considered  by  this  Board. 

By  its  Attorneys, 

Dickson  &  Knowles. 

In  making  our  findings  and  rulings  we  have  rejected  the 
testimony  of  Dr.  Briggs,  and  it  should  be  stricken  from  the 
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record.    We  therefore  give  the  insurer's  supplemental  requests 
1  and  2. 

The  following  requests  for  rulings  were  submitted  by  the 
attorneys  for  the  widow:  — 

1.  Charles  J.  Sponatski  was  injured  on  Sept.  17,  1913,  by  reason  of  hot 
metal  splashing  into  one  of  his  eyes  while  in  the  course  of  his  employment 
by  the  Lundin  Steel  Casting  Company,  and  engaged  in  performing  the 
duties  of  his  employment. 

2.  The  said  injury  was  a  severe  injury  to  the  eye,  causing  an  increasing 
loss  of  sight,  which  at  the  time  of  Sponatski's  death  was  practically  total 
in  one  eye. 

3.  The  injury  caused  intense  pain  back  of  the  eye,  and  at  the  top,  back 
and  side  of  the  head. 

4.  The  injury  seriously  affected  and  caused  serious  disturbances  of 
important  nerve  centers  in  the  vicinity  of  the  eye  and  in  the  head. 

5.  Previous  to  the  accident  Sponatski  was  a  man  of  normal  physical 
and  mental  make-up,  healthy,  cheerful,. contented,  steadily  employed  at 
his  trade  as  an  iron  molder,  was  a  member  of  the  Waltham  Watch  Company 
band  in  good  standing,  and  was  happy  in  his  personal  and  domestic  life 
and  not  subject  to  an}'  moods  of  depression,  and  was  sane  and  normal  in 
every  way. 

6.  After  the  accident  Sponatski  was  tre&ted  at  the  Massachusetts  Eye 
and  Ear  Infirmary,  and  the  condition  of  his  eye  from  day  to  day  grew 
worse,  and  he  exhibited  from  day  to  day  marked  changes  physically  and 
mentally.  He  became  morose,  showed  a  lack  of  affection  for  his  wife  and 
child,  whom  he  had  previously  been  fond  of,  talked  constantly  about  his 
eye  and  the  condition  he  would  be  in  without  the  sight  of  the  eye,  and  would 
talk  of  no  other  subject,  had  delusions  thinking  that  there  was  a  hole  in 
his  eye,  and  that  there  was  a  man  hiding  in  the  room  watching  him,  and 
that  he  had  been  accused  of  stealing  money  from  another  patient,  and  other 
delusions,  for  all  of  which  there  was  no  basis  in  fact,  and  later  was  seen  by 
the  head  nurse  sitting  on  the  ledge  of  an  open  window;  and  when  he  saw 
her  approaching  he  looked  at  her  with  a  wild  look  in  his  eye,  and  having 
the  appearance  of  a  man  who  was  insane,  and  jumped  from  the  window 
to  the  ground  below,  and  later  on  the  same  day  died,  having  been  con- 
scious previous  to  his  death  and  talking  wildly,  thinking  that  some  one 
was  going  to  shoot  him,  and  not  recognizing  his  wife  or  others.  Under- 
neath the  piUow  of  his  bed  was  found  a  note  indicating  the  purpose  of 
suicide  and  written  in  a  handwriting  very  different  from  his  usual  writing, 
with  words  misspelt  which  he  would  ordinarily  spell  correctly,  his  name 
being  so  written  as  to  be  scarcely  recognizable  as  that  of  his  signature,  and 
the  entu%  letter  being  so  written  as  to  leave  his  wife  and  friends  in  doubt 
as  to  whether  he  wrote  it. 

7.  Sponatski  committed  suicide  while  insane. 
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8.  Sponatski's  insanity  was  the  result  of  the  injury  he  sustained. 

9.  The  injury  to  his  eye  was  the  approximate  cause  of  his  insanity. 

10.  His  insanity  was  the  approximate  cause  of  his  death. 

11.  The  provisions  of  the  Workmen's  Compensation  Act  apply  to  the 
death  of  Sponatski,  and  the  said  death  is  attributable  in  accordance  with 
the  provisions  of  said  act  to  the  injury  sustained  by  him  on  Sept.  17,  1913, 
while  performing  the  duties  of  his  employment  in  the  Limdin  Steel  Casting 
Company. 

12.  Under  the  Workmen's  Compensation  Act  if  a  workman  performing 
the  duties  of  his  employment  is  injured,  and  said  injury  is  the  direct  cause 
of  insanity  or  any  mental  derangement  within  a  few  weeks  after  the  acci- 
dent, which  causes  the  employee  to  commit  suicide  not  as  a  voluntary 
sane  act  but  as  the  result  of  his  insane  condition  or  mental  derangement 
caused  by  said  accident,  then  his  death  is  attributable  to  the  injury,  and 
persons  depending  on  him  are  entitled  to  compensation  as  provided  b}- 
said  act. 

13.  There  is  no  evidence  of  any  cause  of  insanity  or  mental  derange- 
ment on  the  part  of  Sponatski  excepting  the  injury  to  the  eye  which  he 
sustained  while  in  the  employment  of  the  Lundin  Steel  Casting  Company. 

14.  If  death  is  caused  by  suicide  resulting  from  insanity  or  mental 
derangment  following  reasonably  closely  upon  an  accident,  the  said  in* 
sanity  or  mental  derangement  being  caused  by  the  accident  and  resulting 
from  it,  the  said  death  comes  under  the  provisions  of  the  Workmen's 
Compensation  Act,  and  the  beneficiaries  named  in  said  act  are  entitled  to 
compensation  in  accordance  with  its  provisions. 

15.  AU  of  the  evidence  in  the  case  tends  to  show  that  the  insanity, 
mental  derangement  and  suicide  were  the  result  of  the  accident. 

16.  There  is  a  presumption  that  one  who  commits  suicide  is  insane. 

17.  All  of  the  evidence  in  the  case  tends  to  show  that  the  accident  was 
the  approximate  cause  of  the  mental  derangement,  insanity  and  suicide 
and  death  of  Sponatski. 

James  F.  Creed, 
John  J.  Mansfield, 

Attorneys. 

These  requests  are  refused  in  so  far  as  they  are  inconsistent 
with  the  findings  and  rulings  of  the  Board. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
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Case  No.  567. 

Henry  Jacques,  Employee. 
Waite  Chair  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Claim   of   Serious  and  Willful  Misconduct  by   Reason 
OF  Personal  Injury  to  an  Employee  which  resulted 

BECAUSE    OF    THE    REPAIRING    OF   ElEVATOR    BY   AN    INEX- 
PERIENCED Workman  not  sustained. 

The  employee  claimed  double  compensation,  alleging  serious  and  willful  misconduct 
on  the  part  of  his  employer,  by  reason  of  the  failure  of  an  inexperienced  work- 
man to  properly  repair  an  elevator  which  he  was  required  to  operate.  Because 
of  the  manner  in  which  the  elevator  was  repaired,  the  elevator  broke  loose 
from  the  wire  cable  which  supported  it,  falling  with  him  in  it  from  the  second 
to  the  first  floor  of  the  building. 

Held,  that  the  employee  was  not  entitled  to  double  compensation,  the  injury  not 
having  been  caused  by  the  serious  and  willful  misconduct  of  the  employer, 
as  claimed. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Henry  Jacques  v. 
Travelers  Insurance  Company,  this  being  case  No.  567  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Austin  E. 
Livingstone  for  the  employee,  and  H.  W.  Blake  for  the  insurer, 
being  duly  sworn,  heard  the  parties  and  their  witnesses  at  the 
Town  Hall,  Gardner,  Mass.,  Wednesday,  Jan.  7,  1914,  at  1.30 

P.M. 

•  This  employee,  a  man  of  sixty-six  years,  on  Sept.  2,  1913, 
received  an  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment. The  injuries  were  caused  by  an  elevator  which  he 
was  operating  breaking  loose  from  the  wire  cables  which  sup- 
ported it,  and  falling  with  him  in  it  from  the  second  to  the 
first  floor  of  the  employer's  factory  building. 

His  average  weekly  wages  at  the  time  of  the  injury  were 
$11.80,  and  the  agreement  for  compensation  for  the  injuries 
was  made  by  the  parties  at  the  rate  of  $5.90  per  week,  in  ac- 
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cordance  with  which  agreement  compensation  is  continuing  to 
be  paid. 

^The  question  before  the  committee  on  this  proceeding  was 
upon  the  employee's  claim  for  double  compensation,  raising 
the  question  of  whether  the  injury  was  caused  by  "the  serious 
and  willful  misconduct  of  the  subscriber,  or  of  a  superintend- 
ent, or  of  any  person  regularly  entrusted  with  and  exercising 
the  powers  of  superintendence." 

The  evidence  showed  that  the  wire  cables  of  the  elevator  had 
been  renewed  by  a  co-employee  named  Blanchard  on  Labor 
Day,  Sept.  1,  1913.  Blanchard  had  charge  of  eight  men  who 
worked  under  him  for  said  employer,  receiving  orders  from 
him  as  to  the  work  to  be  done,  such  as  setting  up  machines, 
putting  up  woodwork  for  machinery,  making  most  of  the  re- 
pairs on  elevators  and  machines,  grinding  knives,  etc. 

A  few  minutes  before  the  accident  this  employee,  noticing 
that  Blanchard  had  been  repairing  the  elevator,  asked  him  if 
it  was  all  right  for  him,  the  employee,  to  use.  Blanchard  said 
it  was.  The  employee  then  proceeded  to  use  it,  made  one  trip 
to  the  second  floor,  and  was  coming  down  when  the  elevator 
fell.  Blanchard  had  been  in  the  employ  of  said  employer  for 
about  twelve  years,  and  had  once  before  connected  the  coun- 
terweight cable  to  the  elevator  about  five  years  previously,  and 
the  connection  he  had  thus  made  with  the  elevator  had  held 
securely  during  said  period.  He  was  asked  by  his  general  man- 
ager, Mr.  John  H.  Waite,  to  renew  and  attach  the  cables. 
Before  doing  this  Blanchard  had  examined  in  detail  the  former 
fastening  of  the  cables  to  the  top  of  the  elevator,  and  had 
made  the  hitch  or  fastening,  as  he  supposed,  in  the  same  man- 
ner in  which  it  was  formerly  done,  and  the  same  as  he  had  done 
before  in  the  case  of  the  counterweight  cable.  The  ends  of  the 
cable  were  attached  to  the  top  of  the  elevator  by  being  inserted 
in  a  small  cone  and  turned  over,  inward  and  upward,  inside  the 
cone.  Some  of  the  strands  were  turned  in  an  outwardly  direc- 
tion, but  all  were  inside  the  cone.  The  ends  of  the  cables  were 
not  made  secure  and  solid  bv  a  babbitt  formed  bv  melted  metal 
being  poured  within  the  cone,  as  is  now  usually  required  by 
elevator  inspectors. 

Mr.  John  A.   Deane,   an  elevator  inspector  of  the  city  of 
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Worcester,  testified,  however,  that  until  about  five  years  ago 
the  method  of  attaching  the  ends  of  the  cables  within  a  cone 
by  a  clutch  without  a  babbitt  was  regularly  used,  and  made  a 
secure  and  solid  fastening,  if  properly  done,  as  the  weight  of 
the  elevator  would  wedge  a  cable  more  tightly  into  the  cone 
the  more  it  pulled;  that  such  wedged  hitches  were  so  secure, 
if  well  done,  that  the  cable  itself  would  be  more  apt  to  break 
in  case  of  an  extra  strain  than  would  the  end  of  the  cable  to 
pull  out  from  the  cone. 

Blanchard  had  had  no  other  experience  in  attaching  cables 
to  elevators  than  the  one  occasion  when  he  fastened  the  end 
of  the  counterbalance  cable  to  this  elevator  five  years  before. 
He  was  familiar,  however,  with  the  machines  used  in  the  es- 
tablishment and  did  some  repairs  upon  them. 

The  committee  finds  on  the  weight  of  all  the  evidence  that 
Blanchard  was  a  superintendent  and  in  the  regular  exercise 
"of  the  powers  of  superintendence,"  but  that  he  was  not  guilty 
of  serious  and  willful  misconduct  by  reason  of  what  he  did  in 
fastening  the  cables  within  the  cones  of  the  elevator,  or  in  say- 
ing to  the  claimant  that  the  elevator  was  all  right  to  run. 
Blanchard  attached  the  cables  to  the  cone  after  examining  the 
way  it  had  been  done  before,  and  in  his  opinion  the  elevator 
was  safe  to  use  when  he  so  informed  the  claimant. 

The  committee  further  finds  that  although  it  may  have  been 
negligence,  and  perhaps  serious  negligence,  on  the  part  of  John 
H.  Waite,  the  superior  manager,  to  have  asked  Blanchard  to  do 

« 

this  work,  such  negligience,  even  though  serious,  is  not  sufficient 
to  warrant  a  finding  of  double  compensation  against  the  sub- 
scriber, in  accordance  with  the  terms  of  the  act;  but  that  any 
misconduct  of  said  John  H.  Waite  was  not  willful,  as  Blanchard 
was  a  careful  man,  had  been  employed  by  the  concern  for  many 
years,  and  had  properly  attached  a  cable  once  before  to  the 
elevator,  which  had  held  in  position  about  five  years. 

A  willful  act  is  a  deliberate  one,  done  with  knowledge  and 
full  appreciation  that  the  injury  complained  of  is  likely  to,  and 
in  all  probability  will,  result  therefrom.  It  does  not  seem  that 
such  a  degree  of  wrongfulness  or  guilt  can  fairly  be  imputed  to 
said  general  manager. 

The  following  requests  for  rulings  and  findings  were  made 
by  the  insurer  at  the  hearing:  — 
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1.  Mr.  Blanchard  was  not  a  superintendent  within  the  mean- 
ing of  the  act. 

2.  There  was  no  evidence  of  serious  and  willful  misconduct 
on  the  part  of  any  person  regulariy  intrusted  with  and  exer- 
cising the  power  of  superintendent  or  on  the  part  of  the  em- 
ployer. 

3.  Mr.  Blanchard  was  not  guilty  of  serious  and  w^illful 
misconduct. 

These  requests  are  all  dealt  with  and  covered  in  the  findings. 

No  question  was  raised  at  this  hearing  as  to  the  compensa- 
tion or  state  of  incapacity  of  the  employee,  said  incapacity  and 
compensation  therefor  still  continuing. 

David  T.  Dickinson. 
Herbert  W.  Blake. 
Austin  E.  Livingstone  dissents. 


Case  No.  578. 

Julia   Shea,  Dependent   and   Mother  of  James  D.  Shea, 

Employee. 
H.  E.  Sawin,  Employer, 
United  States  Casualty  Company,  Insurer. 

Allegation  of  Insurer  that  Employee  received  Fatal 
Injury  by  Reason  of  his  Own  Serious  and  Willful 
Misconduct  not  maintained.  Compensation  awarded 
Dependent  Mother. 

The  insurer  claimed  that  the  employee  received  the  injury  which  caused  his  death 
by  reason  of  his  own  serious  and  willful  misconduct,  to  wit,  intoxication.  The 
evidence  failed  to  maintain  this  claim  and  showed  that  the  deceased  was  in  a 
normal  condition  and  well  able  to  perform  his  customary  work. 

Held,  that  the  injury  did  not  occur  because  of  the  serious  and  willful  misconduct  of 
the  employee,  and  that  the  dependent  mother  was  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Julia  Shea,  dependent 
and  mother  of  James  D.  Shea,  v.  United  States  Casualty  Com- 
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*pany,  this  being  case  No.  578  on  the  files  of  the  Industrial  Acci- 
dent Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  John  A. 
McCaig,  representing  th^  insurer,  and  Thomas  Hadley,  repre- 
senting the  employee,  heard  the  parties  and  their  witnesses  in 
the  Aldermanic  Chamber,  City  Hall,  Cambridge,  Mass.,  Friday, 
Jan.  16,  1914,  at  10.30  a.m. 

Harry  N.  Stearns,  Esq.,  of  Cambridge,  Mass.,  appeared  for 
the  dependents  of  the  deceased,  and  A.  R.  Belyea  represented 
the  insurer. 

The  insurer  refused  to  pay  compensation  on  the  ground  that 
the  employee  was  injured  by  reason  of  his  own  serious  and  will- 
ful misconduct,  due  to  intoxication.  The  insurer  further 
claimed  if  the  committee  found  as  a  fact  that  the  injury  arose 
out  of  and  in  the  course  of  his  employment,  it  was  in  doubt  as 
to  the  exact  extent  of  the  dependency  of  the  mother  of  the 
employee. 

James  D.  Shea,  the  deceased  employee,  a  driver  in  the  em- 
ploy of  H.  E.  Sawin,  of  Cambridge,  Mass.,  received  a  personal 
injury  arising  out  of  and  in  the  course  of  his  employment  on 
Oct.  27,  1913,  by  reason  of  a  fall  from  his  wagon,  which  frac- 
tured his  skull.  He  died  on  Oct.  31,  1913,  at  the  Cambridge 
Hospital  as  a  result  of  said  injury. 

Joseph  Frank  Abbott,  7  St.  Clair  Street,  Cambridge,  Mass., 
testified  that  he  worked  for  H.  E.  Sawin  for  seven  years,  and 
was  working  for  him  as  a  driver  at  the  time  of  the  injury  to 
the  deceased.  He  knew  the  deceased  for  about  ten  years,  and 
on  the  day  of  the  accident  saw  him  several  times,  namely,  at 
8.30  and  10.30  in  the  morning  and  at  1.30,  5  and  7  o'clock  in 
the  afternoon.  He  was  sober  on  each  occasion.  He  saw  him 
again  when  he  was  coming  out  of  the  oflSce  after  they  picked 
the  employee  up.  He  next  saw  the  employee  starting  to  pile 
his  load  in  readiness  for  another  delivery.  The  deceased 
walked  steadily  and  there  were  no  indications  of  drink  on  him. 

Charles  H.  Fleck,  27  Lloyd  Street,  Watertown,  Mass.,  testi- 
fied that  he  was  foreman  for  H.  E.  Sawin  and  had  worked  for 
him  about  fifteen  or  twenty  years.  He  saw  the  deceased  sev- 
eral times  during  the  day  of  the  accident,  about  the  hours  of 
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10.30,  11.25  o'clock  in  the  morning  and  2,  6,  and  7  o'clock  in 
the  afternoon.  On  these  occasions  there  was  nothing  to  call 
attention  to  his  actions  and  he  was  performing  his  work 
properly. 

H.  E.  Sawin,  the  employer,  testified  that  James  D.  Shea  had 
worked  for  him  practically  ever  since  he  had  been  in  business. 
At  the  time  of  the  accident  the  deceased  was  employed  as  a 
driver  and  earned  $12  per  week.  Mr.  Sawin  saw  the  deceased 
several  times  during  the  day  and  remembered  seeing  him  at 
8.30  and  10.30  o'clock  in  the  morning.  He  also  saw  him  after 
he  had  fallen  from  the  wagon,  at  about  7.30  o'clock  in  the 
evening.  The  deceased  was  in  the  office  about  five  or  ten  min- 
utes  after  the  accident.  He  then  got  up  and  walked  to  his 
wagon,  and  upon  inquiry  as  to  whether  he  was  all  right,  the 
deceased  answered,  "Yes."  Mr.  Belyea,  representing  the  in- 
surer, asked  Mr.  Sawin  the  reason  he  stated  on  the  report  of 
the  accident  made  to  the  insurance  company  that  it  was  caused 
by  intoxication.  Mr.  Sawin  replied  that  by  intoxication  he  did 
not  mean  that  Shea  was  drunk,  but  had  been  drinking.  He 
further  stated  that  he  had  no  actual  knowledge  that  the  de- 
ceased had  been  drinking,  but  simply  assumed  that  he  had. 

John  J.  Dineen,  53  Winslow  Avenue,  West  Somerville,  Mass., 
testified  that  he  was  a  helper  on  the  wagon  with  the  deceased 
on  the  day  of  the  accident,  and  was  with  him  all  during  that 
day.  They  started  on  the  route  about  9.30  o'clock  in  the 
morning,  making  calls  in  Boston,  and  only  once  during  the  day 
had  the  deceased  left  him  to  go  into  a  barroom,  near  Dart- 
mouth Street.  The  deceased  remained  in  the  saloon  about  ten 
minutes  and  had  two  glasses  of  beer.  The  deceased,  at  the  time 
of  the  accident,  was  sitting  on  the  wing  of  the  wagon,  booking 
freight.  Dineen  handed  him  a  bundle  to  book,  and  after  the 
deceased  had  booked  it,  he  lost  his  balance  and  fell  over  the 
wing.  His  liead  struck  the  curbstone  and  his  feet  landed  in 
the  gutter.    He  was  sure  the  deceased  was  not  intoxicated. 

John  L.  Shea,  brother  of  the  deceased,  testified  that  his 
brother  James  lived  with  his  mother  and  an  invalid  sister. 
His  sister  was  about  thirty-five  and  his  mother  about  sixty- 
five  years  old.  His  sister  was  not  able  to  work,  and  his  mother 
was  not  feeling  very  well  at  the  present  time.    His  mother  owns 
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a  house  in  Cambridge,  which  is  badly  in  need  of  repair.  They 
do  not  get  any  income  from  it,  not  being  able  to  rent  it.  His 
brother  James,  the  deceased  employee,  gave  his  mother  $7, 
$8  and  sometimes  $10  per  week.  He  had  seen  James  give  the 
money  to  her  quite  often  when  he  lived  at  home,  and  the  de- 
ceased had  also  told  him  that  he  gave  his  mother  $8  per  week 
steadily. 

Mrs.  Julia  Shea,  mother  of  the  deceased,  testified  that  she 
had  three  sons,  John,  James  and  Jeremiah.  James  lived  with 
her  all  the  time  and  contributed  tg  her  support.  He  gave  her 
$7  and  $8  per  week,  and  sometimes  had  given  her  as  much  as 
$10  and  $11.  When  John  was  working  he  would  contribute 
to  her  support  also,  but  he  had  not  lived  at  home  for  some 
time.    Whenever  she  was  in  need  he  would  help  her. 

The  committee  of  arbitration  finds,  upon  all  the  evidence, 
that  the  claim  of  the  insurer  —  that  the  employee  was  injured 
by  reason  of  his  own  serious  and  willful  misconduct,  to  wit,  as 
the  result  of  intoxication  —  is  not  sustained,  the  evidence  show- 
ing that  the  employee  was  not  intoxicated,  but,  on  the  con- 
trary, was  in  a  normal  condition  and  well  able  to  perform  his 
usual  work  properly. 

The  committee  further  finds  that  the  personal  injury  received 
by  him  on  Oct.  27,  1913,  arose  out  of  and  in  the  course  of  his 
employment,  and  that  death  resulted  from  said  personal  injury; 
that  his  average  weekly  wages  were  $12;  that  he  contributed 
an  average  of  $8  weekly  to  the  support  of  his  mother,  Mrs. 
Julia  Shea,  who  was  partially  dependent  for  support  upon  him 
at  the  time  of  said  injury;  and  that  the  said  dependent  mother 
is  therefore  entitled  to  a  weekly  payment  of  $4  for  a  period  of 
three  hundred  weeks  from  the  date  of  the  injury. 

Joseph  A.  Parks. 
Thomas  Hadley. 
John  A.  McCaig. 
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Case  No.  579. 

J.  DiBiLio,  Employee, 

Walworth  Manufacturing  Company,  Employer. 

American  Mutual  Lla^bility  Insurance  Company,  Insurer. 

Employee  Totally  Incapacitated.  Recommendation  made 
THAT  Insurer  furnish  and  Employee  accept  Further 
Medical  Treatment. 

The  evidence  showed  that  the  employee  received  a  peculiar  and  serious  injury 
which  in  fact  incapacitated  him  wholly  for  work.  There  was  need  of  further 
expert  medical  treatment  in  order  to  more  promptly  restore  the  employee  to 
normal  working  efficiency. 

Heldt  that  the  employee  was  totally  incapacitated  for  work. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  c^hapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  J.  Dibilio  v.  American 
Mutual  Liability  Insurance  Company,  this  being  case  No. 
579  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sw^eeney  of  the  Industrial  Accident  Board,  chairman,  Frank 
Leveroni,  Esq.,  representing  the  employee,  and  Vittorio  Orlan- 
dini,  Esq.,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  in  the  Board  Room  of  the  Industrial  Accident  Board, 
Pemberton  Building,  Boston,  Mass.,  at  2  p.m.,  Wednesday, 
Dec.  16,  1913. 
The  facts  regarding  this  injury  are  as  follows:  — 
At  11.45  A.M.,  on  Aug.  1,  1913,  Dibilio  was  employed  as  a 
helper  by  the  Walworth  Manufacturing  Company,  who  is 
insured  with  the  American  Mutual  Liability  Insurance  Com- 
pany, at  an  average  weekly  wage  of  $11.  Dibilio  was  working 
the  electric  crane  on  a  galvanized  sheet  iron  bend,  and  struck 
the  pipe  with  his  crane,  causing  the  bend  to  come  apart.  While 
engaged  in  fixing  it,  and  trying  to  put  the  bend  back  again,  it 
fell,  striking  him  on  the  back  of  the  neck.  He  was  taken  to  the 
Carney  Hospital,  suffering  from  a  strained  back  in  the  dorsal 
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region.  X-ray  photos  show  that  Dibilio's  second  vertebree  was 
dislocated  on  the  third,  and  that  he  had  a  severe  strain  of  the 
vertebral  ligaments. 

The  injured  man  has  been  paid  compensation  at  $5.50  a  week, 
one-half  his  average  weekly  compensation,  up  to  and  including 
Dec.  17,  1913,  two  days  after  the  date  of  this  hearing. 

The  question  at  issue  is  as  to  whether  payments  shall  con- 
tinue from  December  17.  The  representative  of  the  insurer 
states  that,  in  addition  to  compensation,  a  hospital  bill  amoimt- 
ing  to  $17  had  been  paid  by  the  insurance  company;  and  for 
the  purpose  of  ciwing  Dibilio  so  that  he  could  resume  work  at 
an  early  date  the  insurer  had  arranged  with  Dr.  S.  A.  Ellis,  a 
regular  physician  who  specialized  in  osteopathy,  to  treat  Dibilio, 
the  expense  of  which  treatment  the  insurer  was  to  pay.  Dr. 
Ellis'  treatments  of  Dibilio  were  given  after  the  two  weeks'  medi- 
cal waiting  period  had  passed.  Dr.  Ellis  treated  him  for  more 
than  two  weeks,  after  which  time  Dibilio  refused  to  submit 
himself  for  further  treatment.  The  insurer  claims  that  since 
it  has  offered  the  services  of  a  competent  physician  to  help 
restore  Dibilio  to  health,  and  he  has  refused  that  service,  it  is 
entitled  to  stop  further  payments  for  disability. 

Dr.  S.  A.  Ellis  of  687  Boylston  Street  testified  that  he  exam- 
ined Dibilio  first  on  September  27,  and  treated  him  for  a  period 
of  two  and  one-half  weeks,  the  last  treatment  being  on  the  14th 
of  October.  He  found  him  suffering  from  the  results  of  a  blow 
on  the  back  of  the  neck,  with  soreness  in  the  cervical  vertebrae. 
The  dorsal  spine  was  forcibly  extended,  and  the  spiral  liga- 
ments strained,  and  some  of  them  probably  ruptured.  Dr. 
ElUs  failed  to  find  the  serious  symptoms  which  he  would  ex- 
pect to  find  in  case  of  injury  to  the  tissue.  Legs  and  arms 
seemed  to  be  perfectly  normal  under  movement.  He  treated 
his  neck,  with  the  idea  of  reducing  this  slight  dislocation,  which 
was  accomplished  during  the  treatments,  and  the  pain  was  re- 
duced to  the  dorsal  spine.  In  Dr.  Ellis'  opinion  there  was  no 
fracture.  He  gave  the  patient  manipulation  treatments  which 
were  necessarily  painful;  found  him  to  be  a  neurotic,  rather 
hysterical,  and  not  able  to  withstand  pain.  Seemed  to  be 
terribly  frightened,  and  did  not  expect  to  get  better,  which 
condition  helped  retard  his  recovery.    At  the  time  of  the  last 
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treatment  he  could  bend  his  head  and  rotate  it.  In  Dr.  Ellis' 
opinion^  if  Dibilio  had  continued  to  receive  treatment  for  a 
further  period  he  would  have  been  able  to  resume  some  part 
of  his  work  in  ten  days  or  two  weeks,  and  probably  be  able  to 
do  his  regular  work  in  about  six  weeks.  Without  further  treat- 
ment he  would  probably  be  incapacitated  for  several  months, 
but  eventually  this  trouble  would  straighten  out  of  itself.  On 
the  day  of  the  hearing  Dibilio  was  obviously  much  better  than 
when  Dr.  Ellis  last  saw  him  on  October  14. 

Dr.  De  Amezaga  of  342  Hanover  Street,  Boston,  testified 
that  if  the  injured  man  suffered  from  the  injury  described  in 
the  reports  and  as  shown  by  the  X-rays,  even  if  he  were  not  a 
nervous  man,  it  would  incapacitate  him  for  work  for  a  long 
period.  The  manipulation  treatment  spoken  of  by  Dr.  Ellis 
was  not  likely  to  be  efficacious  in  such  a  case,  and  could  not  be 
given  with  good  results  unless  the  patient  were  etherized.  It 
was  impossible  to  make  effective  manipulation  treatment  for  a 
dislocation  of  the  neck  or  vertebrae  without  ether. 

Dr.  Roland  W.  Brayton,  graduate  of  Harvard  Medical  School, 
examined  Dibilio  for  the  American  Mutual  Liability  Insurance 
Company,  and  was  convinced  that  the  man's  suffering  was  gen- 
uine and  that  he  was  sincere  in  describing  his  injury  and  the 
pain  which  followed.  He  found  tenderness  over  the  patient's 
right  shoulder.  Second  vertebrae  seemed  to  be  dislocated  on 
the  third,  and  it  takes  but  little  movement,  after  an  injury 
like  this,  to  elicit  a  great  deal  of  pain.  Dr.  Brayton  also  be- 
Ueved  that  it  was  not  possible  to  treat  an  injury  of  this  sort 
by  manipulation  unless  the  patient  were  etherized. 

J.  Dibilio,  the  injured  man,  testified  that  he  found  little  or 
no  benefit  as  the  result  of  Dr.  Ellis'  treatments,  and  he  would 
not  be  willing  to  undergo  any  further  treatment  recommended 
by  the  insurer. 

The  arbitrators  find  that  Dibilio,  as  a  result  of  the  injury 
arising  out  of  and  in  the  course  of  his  employment,  was  in- 
capacitated for  labor  from  Aug.  1,  1913,  and  is  entitled  to 
reasonable  hospital  and  medical  charges  for  the  first  two  weeks 
after  the  injury,  and  to  disability  compensation  at  one-half  his 
average  weekly  wage  of  $11,  or  $5.50  weekly,  from  the  fifteenth 
day  after  the  injury.     These  disability  payments  have  been 
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made  up  to  and  including  Dec.  17,  1913,  and  the  American 
Mutual  Liability  Insurance  Company  should  continue  to  make 
these  payments  for  an  indeterminate  period,  while  the  disa- 
bility lasts. 

The  arbitrators  recommend  to  the  insurance  company  that 
while  its  legal  obligation  to  furnish  medical  and  hospital  serv- 
ices is  restricted  to  the  first  two  weeks  following  the  date  of 
injury,  in  their  opinion  adequate  medical  treatment,  either  at 
the  Massachusetts  General,  Carney  or  other  hospital  equipped 
to  render  such  service,  to  be  furnished  at  the  expense  of  the 
insurer,  will  greatly  reduce  the  injured  man's  disability  and 
restore  him  to  industry,  and  that  this  will  be  the  least  expensive 
and  most  satisfactory  way  to  deal  with  this  case. 

The  arbitrators  recommend  to  Dibilio  that  he  accept  this 
medical  treatment,  if  offered,  and  in  any  case  the  obligation  is 
on  him  to  do  everything  possible  to  restore  himself  to  health, 
to  the  end  that  he  mav  return  to  work. 

Edw.  F.  McSweeney. 
Frank  Leveroni. 

VlTTORIO   OrLANDINI. 


Case  No.  581. 

Margaret   Carroll,    Sister  and   Dependent   of    Richard 

Carroll  (Deceased),  Employee, 
Kelly  &  Kearney,  Employer. 
United  States  Casualty  Company,  Insurer. 

Fatal   Injury   to    Employee,    found   after    Unexplained 
Absence,   arose   out   of  and   in  the   Course   of  his 

EMPLOlTVfENT. 

The  employee  left  t^e  shop  to  fill  a  bottle  and  did  not  return.  His  unexplained 
absence  caused  a  fellow  employee  to  look  for  him,  and  he  noticed  that  he  was 
l3ring  at  the  foot  of  a  stairway  upon  which  the  employee  stood  while  filling  the 
bottle.     He  was  dead  when  discovered. 

Held,  that  the  fatal  injury  arose  out  of  and  in  the  course  of  his  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,   having  investigated   the   claim   of  Margaret   Carroll, 
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sister  and  dependent  of  Richard  Carroll,  v.  United  States  Cas- 
ualty Company,  this  being  case  No.  581  on  the  files  of  the  In- 
dustrial Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  James  Fallon,  Esq., 
of  PittsBeld,  representing  the  employee,  and  George  A.  Prediger, 
Esq.,  of  Pittsfield,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  at  the  Aldermanic  Chamber,  City  Hall, 
Pittsfield,  Mass.,  on  Monday,  Dec.  15,  1913,  at  2  p.m.  A.  R. 
Belyea,  Esq.,  appeared  for  the  insurer,  the  dependent  not  being 
represented  by  counsel. 

On  Nov.  8,  1913,  Richard  Carroll,  employed  by  Kelly  & 
Kearney,  was  fatally  injured. 

The  insurance  company  brpught  this  case  to  arbitration  on 
the  questions  of  the  extent  of*  dependency  and  the  cause  of  the 
accident. 

William  O'Brien,  one  of  the  employees  of  Kelly  &  Kearney, 
testified :  — 

When  Mr.  CarroU  first  came  in  at  12  o'clock,  noon,  I  spoke  to  him. 
He  went  down  stairs  to  fill  a  bottle,  and  as  he  was  gone  quite  a  while  I  went 
over  to  the  head  of  the  stairs  to  see  what  was  keeping  him,  and  I  saw 
him  lying  there.  I  called  to  Mr.  Kearney  and  then  went  downstairs  to 
pick  him  up.  This  was  about  fifteen  or  twenty  minutes  past  12  o'clock. 
Going  downstairs  on  the  left  there  is  a  little  shelf,  and  we  put  barrels  on 
this,  and  when  we  fill  a  bottle  we  have  to  stand  on  the  third  or  fourth 
step.  It  was  so  busy  at  this  time  of  day  we  would  not  be  able  to  hear  any 
noise. 

Robert  Kelly,  one  of  the  proprietors,  testified  that  — 

Carroll  came  to  work  about  12  o'clock  noon,  and  I  spoke  to  him.  He 
took  oS  his  hat  and  coat  and  then  started  filling  some  bottles.  Suddenly 
O'Brien  yelled  and  I  looked  down  and  saw  Carroll  lying  in  the  cellar. 
We  pulled  his  collar  off  and  took  him  to  the  back  door  to  get  the  air,  but 
he  was  dead.  His  skull  was  fractured.  He  had  been  working  for  me  for 
two  years  and  had  been  well  and  healthy  all  the  time.  In  order  to  fill 
the  bottle  he  would  have  to  reach  over,  and  when  this  bottle  was  found 
it  was  on  the  floor  with  the  cork  out.  From  the  way  his  skull  was  frac- 
tured I  think  he  must  have  turned  on  his  ankle  and  fallen  downstairs  and 
struck  the  post  at  the  bottom  of  the  stairs.  The  funnel  was  found  under 
the  bottom  step.  This  funnel  is  always  on  top  of  a  jug  on  the  shelf.-  The 
men  hang  their  hats  and  coats  on  the  left  side  also  as  you  go  downstairs. 
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Miss  Margaret  Carroll,  sister  and  dependent  of  Richard 
Carroll,  testified :  — 

I  know  nothing  about  this  accident  except  what  they  told  me.  I  have 
lived  with  my  brother  for  six  years  and  he  has  given  me  S8  per  week,  and 
with  this  $8  I  bought  the  groceries  and  such  as  that.  He  paid  the  house 
rent,  the  water  taxes,  and  in  the  fall  bought  the  coal.  If  I  was  buying 
clothes  for  myself  he  would  always  ask  me  if  I  had  enough  money,  and 
if  not  he  would  give  me  some  more.  I  saved  nothing  from  this  money 
and  had  no  other  money  but  what  he  gave  me.  The  house  rent  was  SIO 
a  month.  Previous  to  keeping  house  for  him  I  kept  house  for  my  mother 
until  she  died.  Before  that  I  worked  in  the  mill  at  weaving.  If  there  was 
good  work  I  would  make  $10  or  $12  a  week  and  sometimes  I  would  make 
less.  On  the  morning  of  the  accident  my  brother  got  up  about  8  o'clock 
and  sat  in  the  house  reading  all  morning.  Shortly  before  dinner  I  told  him 
he  ought  to  go  out  to  walk  so  that  he  could  eat  better,  and  be  went  out 
for  a  short  time.  He  said  he  would  have  to  work  late  that  night,  so  did 
not  want  to  take  too  long  a  walk. 

Mr.  Belyea,  appearing  for  the  insurance  company,  intro- 
duced the  medical  examiner's  report,  which  reads  as  follows:  — 

You  are  hereby  notified  that  on  the 'eighth  day  of  November  in  the 
year  1913,  I  received  notice  that  there  had  been  found  and  was  then 
lying  dead  in  the  city  of  Pittsfield  the  body  of  Richard  Carroll,  who 
was  supposed  to  have  come  to  his  death  by  violence;  and  upon  receiving 
said  notice  I  forthwith  took  charge  of  said  dead  body,  and  upon  examina- 
tion thereof  and  personal  inquiry  into  the  cause  and  manner  of  the  death 
I  am  of  the  opinion  that  such  death  was  by  violence,  to  wit,  by  fracture 
of  the  skuU,  separation  of  larynx,  from  faUing  downstairs. 

Upon  personal  inquiry,  I  learned  that  said  Richard  Carroll  was  em- 
ployed by  Robert  Kelly  at  his  saloon  at  185  Wahconah  Street.  Deceased 
was  standing  at  head  of  cellar  stairs,  had  taken  some  bottles  off  a  shelf 
to  put  in  the  cellar.  Bartender  heard  something  fall  and  on  turning 
around  saw  that  deceased  had  fallen  down  the  stairs.  He  lived  but  a  few 
minutes  after  being  taken  upstairs.  There  were  two  scalp  wounds,  one 
at  back  of  head  and  one  on  left  side  of  head,  bleeding  from  the  nose,  and 
a  separation  of  upper  part  of  lar3mx.  Probable  fracture  of  skuU.  Kelly 
tells  me  that  deceased  was  a  temperate  man,  was  industrious  and  had  a 
good  home  and  family. 

Dated  at  Pittsfield  in  the  county  of  Berkshire  on  the  tenth  day  of 
November,  1913. 

Upon  this  evidence  we  find  that  Richard  Carroll  on  Nov.  8, 
1913,  received  a  fatal  injury  which  arose  out  of  and  in  the 
course  of  his  employment,  and  that  he  contributed  weekly  to 
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the  support  of  his  sister,  Margaret  Carroll,  the  amount  of  $8 
per  week,  and  that  she  is  entitled  to  the  payment  of  $4  per 
week  for  a  period  of  three  hundred  weeks,  dating  from  Nov.  8, 
1913,  the  day  of  the  injury. 

James  B.  Carroll. 
James  Fallon. 
George  A.  Prediger. 


Case  No.  584. 

Clara  Cunka,  Employee. 
Pacific  Mills,  Employer. 
American  Mutual  Lla^bility  Insurance  Company,  Insurer. 

The  Employee,  a  Minor,  entitled  to  Compensation  on 
Account  of  Incapacity  for  Work  due  to  Injury. 

The  employee,  a  minor,  fifteen  years  of  age,  received  a  personal  injury  arising  out  of 
and  in  the  course  of  her  employment,  as  a  result  of  which  the  ring  finger  was 
wholly  amputated  and  the  index  and  middle  fingers  were  rendered  permanently 
incapable  of  use  below  the  middle  joint.    The  Uttle  finger  was  also  injured. 

Held,  that  the  employee  was  totally  incapacitated  for  work  and  entitled  to  com- 
pensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Clara  Cunka 
V.  American  Mutual  Liability  Insurance  Company,  this  being 
case  No.  584  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Edward  A. 
McAnally,  Esq.,  for  employee,  and  Irving  Southworth,  Esq., 
for  insurer,  heard  the  parties  and  their  witnesses  in  the  Hear- 
ing Room,  Court  House,  Lawrence,  Mass.,  on  Wednesday, 
Dec.  17,  1913,  at  10.30  a.m. 

The  committee  finds  that  the  employee  received  an  injury 
arising  out  of  and  in  the  course  of  her  employment  on  July 
18,  1913.  She  was  at  this  time  a  minor,  fifteen  years  of  age. 
She  will  be  sixteen  on  Feb.  23,  1914.    The  injury  was  caused 
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by  her  left  hand  getting  caught  in  a  machine  in  the  course  of 
her  work  at  the  employer's  mills.  As  a  result  of  the  injury' 
the  ring  finger  of  the  left  hand  was  wholly  amputated.  The 
index  and  middle  fingers  of  the  hand  were  rendered  perma- 
nently incapable  of  use  from  or  below  their  middle  joint,  and 
the  thumb  and  little  finger  also  injured. 

The  committee  finds  that  this  employee  as  a  result  of  this 
injury  has  been  wholly  incapacitated  for  work  from  the  date 
of  its  occurrence,  and  still  so  continues  as  a  result  thereof, 
and  that  she  is  entitled  to  compensation  at  the  rate  of  $4  a 
week  from  August  1,  the  fifteenth  day  after  the  injury,  and 
during  the  continuance  of  said  total  incapacity.  Her  average 
weekly  wages  at  the  time  of  her  injury  were  $3.50.  She  is 
also  entitled  to  a  weekly  compensation  of  $4  for  a  period  of 
twenty-five  weeks  from  the  date  of  the  injury,  by  reason  of 
the  complete  amputation  of  the  one  finger  and  the  permanent 
loss  of  use  from  or  below  the  second  joint  of  the  fingers  as 
above  mentioned.  The  fingers  and  hand  at  the  time  of  hear- 
ing were  still  sore  and  tender  and  not  yet  in  practical  condi- 
tion to  use  in  work.  It  appears  that  she  will  be  able  to  work 
in  the  future  and  can  probably  secure  such  employment  with 
her  former  employer,  and  that  her  compensation  should  be 
adjusted  later,  as  the  facts  regarding  her  earning  capacity 
then  appear. 

This  decision  and  all  findings  regardmg  compensation  or 
the  existence  or  termination  of  incapacity  are  made  subject 
to  review  and  change  by  the  Industrial  Accident  Board,  if 
the  facts  warrant  such  action,  in  accordance  with  section  12, 
Part  III.,  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

David  T.  Dickinson. 
Irving  Soxjthworth. 
Edward  ^IcAnally  dissents. 
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Case  No.  586. 

John  Ledoux,  Employee. 

American  Woolen  Company,  Employer, 

Employers'  Lla^bility  Assurance  Corporation,  Ltd.,  Insurer. 

Incapacity  for  Work  due  to  Natural  Causes  and  not 
materially  contributed  to  by  employment.  employee 
not  entitled  to  compensation. 

The  employeet  a  night  watchman,  had  started  on  his  last  round,  and,  without 
meeting  with  an  accident  or  receiving  a  personal  injury  arising  out  of  and  in 
the  course  of  his  employment,  fell  to  the  floor.  It  was  afterwards  found  that 
he  had  sustained  an  apoplectic  shock. 

Held,  that  this  was  not  a  personal  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  John  Ledoux 
v.  Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  586  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman  of  the  Industrial  Accident  Board,  chairman,  Edward  H. 
Hughes  of  Webster,  representing  the  employee,  and  Edwin  H. 
Crandell  of  Worcester,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  in  the  Town  Hall,  Webster,  Mass., 
on  Friday,  Dec.  19,  1913,  at  11  a.m. 

There  was  no  dispute  as  to  the  date  of  the  accident,  which 
was  Aug.  24,  1913,  at  5  a.m.;  no  dispute  as  to  the  average 
weekly  wage,  which  was  agreed  to  be  $12.56;  and  no  dispute 
that  while  he  was  making  his  rounds  in  the  course  of  his 
employment  something  happened  to  him. 

It  appeared  in  evidence  that  just  as  Ledoux  was  starting  on 
his  last  round  as  night  watchman  he  called  to  the  night  fire- 
man, Henry  St.  Armand,  who  was  in  the  boiler  room,  about 
40  feet  away  from  him  at  the  time  that  he  called.  St.  Armand 
did  not  see  Ledoux  fall,  but  when  he  came  to  his  assistance, 
Ledoux  was  on  his  hands  and   knees  and   could  not  get  up 
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alone.  When  he  picked  him  up,  Ledonx  was  conscious,  and 
told  him  to  take  him  out  into  the  cool  air.  Ledoux  did  not 
trip  over  anythmg,  and  there  were  no  steps  at  the  place  where 
he  fell. 

Bertram  S.  Jewell,  the  day  watchman  at  the  mills,  arrived 
at  that  date  shortly  after  6  o'clock,  and  found  Ledoux  out  in 
the  fresh  air,  the  night  fireman  having  been  engaged  in  get- 
ting him  ready  to  take  home.  Jewell  asked  Ledoux  what  he 
wanted,  and  he  replied  that  he  wanted  Dr.  Roy.  Jewell 
telephoned  to  his,  Jewell's,  father,  and  to  the  doctor.  When 
Dr.  Roy  came,  Ledoux  could  not  speak,  he  just  mumbled. 
Witness  declared  that  Ledoux  stated  that  he  felt  dizzy,  and 
started  towards  the  sink  to  put  water  on  his  face,  and  fell. 

Mr.  Jewell,  Sr.,  stated  that  there  are  two  steps  leading  up 
to  the  place  where  the  watchman  goes  to  change  his  clothes, 
but  that  Ledoux  did  not  fall  there.  He  fell  near  the  sink, 
which  is  about  20  feet  away  from  where  the  steps  are. 
There  were  no  machine  tools  near  the  place  where  Ledoux  fell, 
so  that  he  could  not  strike  against  them  in  his  fall.  There 
was  a  pump  about  6  feet  away  from  the  place  where  he  fell. 

Ledoux  had  been  employed  at  the  mills  for  about  twenty 
years,  and  Michael  A.  McNamara,  the  paymaster,  testified 
that  Ledoux  was  very  seldom  out. 

Dr.  Joseph  N.  Roy  was  called  on  the  morning  of  this  event. 
He  stated  that  Ledoux  had  had  an  apoplectic  shock  and  that 
he  also  had  an  injury  to  his  left  shoulder.  He  is  helpless.  He 
moves  his"  leg  a  little  bit,  but  cannot  move  his  arm  at  all.  He 
suffers  pain  in  the  arm,  but  other\^dse  has  no  pain.  The  injury 
to  the  shoulder  must  have  been  brought  on  by  a  fall.  "I 
found,  when  I  was  first  called  to  him,  that  he  was  completely 
paralyzed  on  his  left  side.  The  loss  of  the  use  of  the  shoulder 
is  due  to  a  traumatic  injury,  although  there  is  impairment  of 
motion  due  to  the  shock  itself.  He  is  a  man  sixty  years  of  age, 
and  his  blood  vessels  are  probably  not  in  very  good  condition." 
The  doctor  was  positive  that  he  had  never  had  a  prior  shock. 
The  condition  of  the  arteries  is  harder  than  is  usual  for  a 
man  of  his  age.  The  doctor  did  not  believe  that  he  would  ever 
be  able  to  do  his  normal  work  again,  and  was  very  skeptical 
that  he  would  ever  be  able  to  do  much  of  anything.    Dr.  Roy 
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further  stated  that  he  examined  the  head  to  see  if  there  was  a 
traumatic  injury,  after  he  found  the  injury  to  the  shoulder,  but 
he  did  not  examine  his  head  at  the  time  of  the  event.  Ledoux 
called  the  doctor's  attention  to  the  shoulder  when  he  told  him 
that  he  thought  it  strange  that  he  could  move  his  leg  but  not 
his  arm.  He  then  thoroughly  examined  him.  This  was  about 
two  weeks  after  the  event.  If  there  had  been  an  injury  to  the, 
head  it  would  have  probably  disappeared  in  two  weeks'  time, 
and  there  were  no  objective  symptoms,  so  that  he  was  not  posi- 
tive whether  there  was  a  bruise  on  the  head  or  not.  He  stated 
that  he  was  not  positive  that  this  man  did  not  hit  his  head  in 
such  a  way  as  to  produce  a  traumatic  injury  which  -resulted  in 
a  stroke  of  apoplexy.  It  is  possible  that  the  blow  which  put 
the  shoulder  out  of  commission,  if  received  on  the  head,  might 
cause  a  rupture  of  an  artery  of  the  brain.  It  is  as  consistent 
with  a  traumatic  injury  as  it  is  that  it  resulted  from  natural 
causes.  Before  the  doctor  found  the  injury  to  the  shoulder  he 
was  of  the  opinion  that  Ledoux  had  had  a  shock  and  then  fell 
down,  but  after  he  found  the  injury  he  questioned  this.  He 
now  thinks  that  Ledoux  probably  had  the  fall  before  he  had  the 
shock,  as  he  was  not  completely  paralyzed  at  first.  He  called 
for  help,  and  when  the  doctor  arrived  he  could  not  talk  at  all. 
Ledoux  told  the  doctor  that  something  seemed  to  pass  over 
him,  and  he  tried  to  get  to  the  wash  room  to  wash  his  face,  and 
then  he  fell.  It  is  very  hard  to  tell  whether  the  injury  would 
bring  on  the  shock. 

Dr.  Lemuel  F.  Woodward  of  Worcester  testified  that  he  is 
chief  of  the  surgical  staff  at  the  City  and  Memorial  Hospital. 
He  examined  Ledoux  at  his  home.  He  was  up  and  dressed  and 
spoke  without  any  difficulty.  He  speaks  French,  but  very  little 
English.  The  left  hand  was  totally  paralyzed  —  absolutely 
useless.  The  right  hand  was  strong.  There  was  no  motion  in 
the  left  hand,  and  no  motion  from  the  shoulder.  The  left  leg 
was  very  badly  paralyzed,  but  he  did  have  a  little  bit  of  power, 
so  that  with  the  help  of  his  wife  and  a  crutch  he  could  drag  the 
leg  a  few  steps  on  the  floor.  His  mind  seemed  clear.  The  only 
thing  was  that  the  motion  of  the  shoulder  joint  on  the  left  was 
limited  more  than  the  doctor  should  have  expected  in  a  case  of 
paralysis  only.    In  cases  of  paralysis  they  get  restricted  motion 
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in  the  arms  even  from  old  people,  and  in  this  case  the  restricted 
motion  was  more  than  would  be  expected  from  paralysis  alone. 
He  believes  that  some  limitation  was  caused  by  the  fall.  When 
asked  how  long  that  limitation  is  liable  to  last  as  a  result  of  the 
fall,  Dr.  Woodward  stated  that  it  would  last  indefinitely,  be- 
cause he  has  no  possibility  of  using  the  arm.  It  is  absolutely 
paralyzed.  It  was  the  doctor's  opinion  that  Ledoux  had  the 
shock,  and  the  fall  was  secondary.  Given  a  man  sixty  years 
old,  a  hard-working  man,  with  his  arteries  in  the  condition 
found  in  Ledoux,  who  sustained  a  fall  that  was  serious  enough 
to  cause  a  serious  injury  to  his  shoulder,  he  should  think  it  im- 
probable that  that  would  be  a  sufficient  cause  to  so  rupture  one 
of  the  weakened  arteries  as  to  produce  a  condition  of  apoplexy, 
with  paralysis  following.  He  could  not  say  whether  the  stroke 
came  before  or  after  the  fall.  The  fact  that  Ledoux  felt  dizzy 
and  started  towards  the  wash  room,  and  then  fell  and  cried 
aloud  for  help  in  sufficiently  loud  tones  for  other  people  to  hear 
him,  would  tend  to  show  that  the  apoplexy  had  started,  brought 
on  the  dizzy  condition,  and  as  a  result  the  fall  occurred.  The 
condition  of  Ledoux's  shoulder  is  not  wholly  due  to  the  apoplec- 
tic shock.  Without  the  shock,  if  he  simply  had  the  injury  to 
the  shoulder,  with  proper  exercise  the  arm  would  have  got  into 
shape. 

We  find,  therefore,  by  a  preponderance  of  all  the  evidence 
in  the  case,  that  the  injuries  did  not  arise  out  of  the  man's 
employment,  but  were  the  result  of  natural  causes  in  no  way 
connected  with  his  employment,  and  that  he  is  not  entitled  to 
recover  compensation. 

Dudley  M.  Holmak. 

Edwin  H.  Crandell. 

Edward  H.  Hughes. 
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Case  No.  589. 

John  De  Pasquale,  Father  of  Joseph  De  Pasquale,  Em- 
ployee. 

William  L.  Morrison  Company,  Employer. 

Employers'  Liability  Assurance  Corporation,  Limited, 
Insurer. 

Father  held  to  be  totally  dependent  for  Support  upon 
Employee,  the  Fact  that  Said  Father  assisted  in 
conducting  an  Unprofitable  Store  having  no  Bear- 
ing UPON  HIS  Dependency  Status. 

The  employee  contributed  all  of  his  earnings  to  his  mother,  who  was  the  custodian 
of  said  earnings  for  the  benefit  of  his  father,  mother  and  two  minor  brothers. 
A  little  store  had  been  started,  in  connection  with  the  tenement  in  which  the 
family  lived,  about  six  weeks  before  the  death  of  the  employee,  but  it  had  not 
been  a  profitable  venture.  The  father,  an  invalid,  assisted  in  conducting  the 
store,  which  was  shown  to  be  unprofitable,  more  money  being  owed  than  the 
stock  was  worth,  and  no  profit  or  income  being  derived  from  that  source. 

Held,  that  the  father,  mother  and  two  minor  brothers  were  wholly  dependent  for 
support. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  conunittee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  John  De  Pasquale, 
father  of  Joseph  De  Pasquale,  v.  Employers'  LiabiUty  Assur- 
ance Corporation,  Limited,  this  being  case  No.  589  on  the  files 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Daniel 
F.  Buckley,  North  Easton,  Mass.,  representing  the  employee, 
and  Daniel  M.  Lyons,  801  Tremont  Building,  Boston,  Mass., 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Cambridge,  Mass., 
Tuesday,  Dec.  16,  1913,  at  10  a.m. 

The  questions  involved  in  this  case  were  the  average  weekly 
wages  of  the  employee  and  the  extent  of  dependency,  the  in- 
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surer  agreeing  that  Joseph  De  Pasquale,  the  employee,  died 
as  a  result  of  a  personal  injury  arising  out  of  and  in  the  course 
of  his  employment. 

The  said  employee  was  employed  as  a  concrete  mixer  by  the 
William  L.  Morrison  Company,  and  fell  from  the  top  of  a 
building  on  Nov.  16,  1912,  dying,  as  a  result  of  the  injuries 
sustained,  in  the  Cambridge  Hospital  on  the  same  day. 

Mrs.  Zelia  De  Pasquale,  mother  of  the  deceased,  testified 
that  her  son,  the  said  employee,  contributed  his  entire  wages 
every  week,  said  wages  varying  from  $14  to  $16.*  He  had  al- 
ways given  her  his  "wages  ever  since  he  had  started  to  work. 
He  had  first  earned  $9  per  week,  working  as  a  water  boy.  It 
was  her  custom  to  give  him  from  50  cents  to  $1.50  per  week  for 
car  fares  and  expenses,  including  luncheon,  the  largest  sum  she 
ever  gave  him  being  $1.75.  She  also  bought  his  clothes,  shoes 
and  everything  he  wore,  buying  about  one  pair  of  shoes  at  a 
cost  of  $2  to  $2.25  per  month,  and  spending  about  $25  per  year 
for  clothes.  The  value  of  his  board  was  about  $2.50  per  week. 
At  the  time  he  was  killed  there  were  two  other  children,  one 
six  years  old  and  the  other  six  months. 

John  De  Pasquale,  father  of  the  deceased,  testified  that  the 
said  employee  contributed  all  his  earnings  weekly  to  his 
mother,  and  at  the  time  Joseph  was  killed  he  did  not  do  any 
work,  and  had  not  worked  for  three  years.  He  had  stomach 
trouble  and  heart  disease  and  was  physically  unfitted  for 
work.  His  son,  the  employee,  first  worked  for  the  Eastern 
Concrete  Engineering  Company  as  a  water  boy,  and  received 
$9  per  week,  working  there  for  about  six  or  seven  months. 
Later  he  worked  for  a  New  York  company  for  about  four  or 
five  months,  receiving  an  average  of  $17  to  $18  per  week.  He 
had  worked  for  the  Morrison  Company  only  a  couple  of  months 
before  he  was  killed.  The  only  income  or  support  that  the 
family  had  was  what  the  deceased  employee  contributed.  A 
very  small  store  was  started  about  six  weeks  before  the  fatal 
injury  to  the  employee,  the  stock  consisting  of  canned  toma- 
toes and  meat,  costing  about  $140  and  not  being  paid  for.  At 
the  time  of  the  hearing  more  money  was  owed  than  the  stock 
was  worth,  and  there  was  no  profit  or  income  from  the  store. 


i 
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It  was  agreed  that  Mr.  John  De  Pasquale,  father  of  the 
deceased,  was  not  able  to  work. 

William  L.  Morrison,  the  employer  of  Joseph  De  Pasquale, 
the  deceased  employee,  testified  that  the  boy  informed  him 
at  the  time  he  was  hired  that  he  had  been  getting  40  cents 
per  hour  where  he  worked  before.  He  could  not  pay  him  40 
cents  per  hour,  and  it  was  agreed  that  the  employee  would 
accept  25  cents  per  hour.  He  stated  that  De  Pasquale  "was 
the  nicest  appearing  boy  I  ever  saw."  On  the  day  he  met  with 
his  injury  he  was  at  work  on  a  building,  which  was  being 
erected  for  the  Sterling  Knit  Goods  Company.  Some  days  he 
worked  eight  hours  and  other  days  twelve  hours.  About  $15 
would  be  a  fair  average  for  a  year  for  a  man  getting  25  cents 
per  hour,  and  $15  per  week  would  be  a  fair  average  for  De 
Pasquale. 

The  evidence  shows  that  the  father  had  been  an  invalid  for 
a  period  of  over  three  years,  and  had  not  earned  any  wages  or 
contributed  anything  to  the  support  of  himself,  his  wife  or  of 
his  family.  He  was,  in  fact,  wholly  dependent  for  support 
upon  the  earnings  of  the  deceased,  the  said  deceased  employee 
contributing  all  his  earnings  to  his  mother,  who  was  the  cus- 
todian of  his  wages  for  the  benefit  of  the  family.  A  little 
store  had  been  started,  in  connection  with  the  tenement  in 
which  the  family  lived,  about  six  weeks  before  the  death  of 
the  employee;  but  it  was  not  a  profitable  venture,  the  fact 
that  the  father  put  in  a  portion  of  his  time  in  said  store  having 
no  bearing  upon  his  dependency  status,  since  he  received  no 
recompense  either  directly  or  indirectly  for  his .  services,  be- 
cause business  had  not  been  established  upon  a  paying  basis. 
The  mother  and  the  two  minor  children  were  likewise  wholly 
dependent  for  support  upon  the  earnings  of  the  employee  at 
the  time  of  the  injury. 

The  Workmen's  Compensation  Act  provides  that  "if  there 
is  more  than  one  person  wholly  dependent,  the  death  benefit 
shall  be  divided  equally  among  them; "  and  as  there  were  four 
persons  wholly  dependent  upon  the  said  employee  at  the  time 
of  his  injury,  there  is  due  each  of  the  said  dependents  25  per 
cent,  of  the  weekly  compensation  payable  under  the  statute  on 
account  of  total  dependency. 
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The  committee  of  arbitration  finds  that  the  average  weekly 
wages  of  the  employee  at  the  time  of  the  injury  were  $15, 
this  finding  being  in  accordance  with  the  interpretation  given 
this  phase  of  the  law  by  the  Supreme  Judicial  Court  in  the 
case  of  Gillen  v.  Ocean  Accident  and  Guarantee  Corporation, 
the  said  employee  having  been  working  but  a  short  time  for 
his  employer  at  the  time  of  said  injury,  reference  therefore 
being  had  to  the  wages  earned  by  others  in  the  same  grade, 
whose  employment  was  substantially  continuous. 

The  committee  finds  that  there  is  due  Zelia  De  Pasquale, 
the  mother  of  the  deceased,  and  John  De  Pasquale,  the  father, 
and  John  De  Pasquale,  as  father  and  next  friend  of  the  two 
minor  children,  Erico  and  Americk,  the  sum  of  $7.50  weekly 
for  a  period  of  three  hundred  weeks,  said  $7.50  to  be  appor- 
tioned as  follows:  to  the  said  mother,  $1,875;  to  the  said 
father,  $1,875;  and  to  John  De  Pasquale,  as  father  and  next 
friend  of  the  two  minor  children,  for  their  benefit,  $3.75;  the 
weekly  payments  to  date  from  Nov.  16,  1912. 

Joseph  A.  Parks. 
Daniel  F.  Buckley. 
Daniel  M.  Lyons. 


Findings   and   Decision   of  the   Industrial   Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  on  Thursday,  March  26,  1914, 
at  10  A.M.,  and  affirms  and  adopts  the  findings  of  the  committee 
of  arbitration. 

The  Industrial  Accident  Board  finds  that  John  De  Pasquale, 
the  father,  Zelia  De  Pasquale,  the  mother,  and  Erico  and 
Americk,  brothers  of  the  employee,  were  wholly  dependent  for 
support  at  the  time  of  the  injury  upon  said  employee,  and  that 
there  is  due  them  the  total  sum  of  $7.50  weekly  for  a  period 
of  three  hundred  weeks,  said  $7.50  to  be  apportioned  as  follows: 
to  the  said  mother,  $1,875;  to  the  said  father,  $1,875;  and  to 
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John  De  Pasquale,  as  father  and  next  friend  of  the  two  minor 
children,  for  their  benefit,  $3.75;  the  weekly  payments  to  date 
from  Nov.  16,  1912. 

James  B.  Carroll. 

Dudley  M.  Holbian. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 


Case  No.  59  L 

Charles  Shaw,  Employee. 

Bay  State  Street  Railway  Company,  Employer. 
Massachusetts  Employees  Insurance  Association,  Insurer. 
Harry  H.  Nevers,  M.D.,  Physician. 

Reasonable  Fees  under  the  Workmen's  Compensation 
Act.  Committee  DEcroEs  that  the  Fact  that  the 
Services  were  rendered  in  an  Industrial  Case  and 
THE  Financial  Status  of  the  Employee  and  his  Fam- 
ily  SHOULD    BE   considered. 

The  employee  received  a  personal  injury  which  necessitated  an  operation  for  the 
radical  cure  of  hernia,  and  the  physician  who  performed  the  service  rendered 
a  bill  for  $100.  The  insurer  refused  to  pay  the  fee  on  the  ground  that  it  was 
unreasonable.  The  advisory  committee  of  physicians,  aiding  the  Board, 
expressed  an  opinion  that  $50  was  a  reasonable  compensation  to  the  claimant, 
in  view  of  the  fact  that  it  was  an  industrial  case,  and  considering  the  financial 
status  of  the  employee  and  his  family. 

Hdd^  that  $50  was  a  reasonable  fee  for  the  service. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Harry  H.  Nevers, 
M.D.,  V.  Massachusetts  Employees  Insurance  Association,  this 
being  case  No.  591  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  conunittee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Arthur  H. 
Cutter,  M.D.,  for  physician,  and  Morrill  A.  Gallagher,  Esq., 
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for  insurer,  heard  the  parties  and  their  witnesses  in  the  Hearing 
Room,  Court  House,  Lawrence,  Mass.,  on  Wednesday,  Dec.  17, 
1913,  at  10.30  A.M. 

This  is  a  proceeding  brought  by  Harry  H.  Nevers,  M.D., 
of  Lawrence,  to  recover  his  bill  for  medical  services  rendered 
to  said  employee  by  reason  of  injuries  alleged  to  have  been  re- 
ceived by  him  arising  out  of  and  in  the  course  of  his  employ- 
ment. The  alleged  injuries  were  the  aggravation  of  two  hernias 
which  previously  existed.  The  medical  services  consisted  of  a 
surgical  operation  in  which  an  inguinal  and  an  umbilical  hernia 
were  operated  on.  Claimant  was  employed  as  a  physician  by 
the  injured  employee,  it  not  appearing  that  any  physician  was 
provided  for  him  by  the  insurer  under  the  exigencies.  All 
medical  bills  for  nursing,  administering  ether,  etc.,  with  the 
exception  of  the  claimant's  bill,  have  been  paid  by  the  insurer. 
A  sum  of  about  $30  has  been  paid  by  the  employee  to  the 
claimant,  who  was  his  family  physician,  for  other  medical  serv- 
ices independent  of  this  injury.  Compensation  has  been  pre- 
viously paid  by  the  employer  to  said  employee  by  agreement 
with  the  insurer,  and  a  settlement  receipt  taken.  It  appeared 
from  the  evidence  that  only  one  of  the  hernia  operations  was 
made  necessary  by  the  injxu'y,  the  operation  on  the  other  being 
made  at  the  same  time  by  reason  of  convenience  and  good 
judgment.  The  advisory  committee  of  physicians,  aiding  the 
board,  expressed  an  opinion  that  $50  was  a  reasonable  compen- 
sation to  the  claimant  for  his  medical  services  necessitated  by 
the  injury,  in  view  of  the  fact  that  it  was  an  industrial  case, 
and  considering  the  financial  status  of  the  employee  and  his 
family. 

The  committee  heard  the  claimant  and  two  other  physicians 
called  by  him,  who  advised  that  the  charge  of  $100  for  the 
operation,  on  both  hernias  was  reasonable,  and  in  fact  below  the 
scale  of  rates  established  by  physicians  in  Lawrence.  In  view 
of  the  fact  that  this  was  an  industrial  case,  and  that  the  aggra- 
vation of  one  hernia  only  was  due  to  the  injury,  the  committee 
finds  that  $50  should  be  allowed  the  claimant  as  a  reasonable 
compensation  for  his  medical  services  arising  out  of  the  injury. 

David  T.  Dickinson. 
Morrill  A.  Gallagher. 


BRENNAN  V.  TRAVELERS  INSURANCE  COMPANY.  503 


Case  No.  503 

William  Brennan,  Employee. 

Western  Massachusetts  Contracting  Company,  Employer. 

Travelers  Insurance  Company,  Insurer. 

Employee  is  incapacitated  for  All  Work  except  that 
OP  Foreman,  at  which  he  was  employed  at  the  Time 
OF  THE  Injury.  Compensation  due  on  the  Basis  op 
HIS  Present  Earning  Capacity. 

The  employee,  a  foreman,  received  a  personal  injury  arising  out  of  his  employment, 
by  reason  of  which  his  right  hand  was  crushed,  the  first  and  second  fingers 
severed,  and  the  hand  otherwise  so  mutilated  that  it  will  never  be  useful. 
The  evidence  showed  that  practically  the  only  work  which  he  could  do  was  that 
of  foreman,  the  position  which  he  held  when  he  was  injured,  and  which  he  again 
hopes  to  obtain  when  the  contracting  business  improves.  Because  of  the  in- 
jury to  his  right  hand  the  employee  cannot  find  emplosrment  as  a  blacksmith, 
his  previous  occupation;  nor  has  he  been  able,  by  reason  of  the  injury,  to 
obtain  any  other  work. 

HMj  that  the  employee  is  entitled  to  compensation  on  the  basis  of  total  incapacity 
for  work. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  William  Brennan  v. 
Travelers  Insurance  Company,  this  being  case  No.  593  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  arbitration  committee,  consisting  of  Edward  F.  Mc- 
Sweeney,  chairman,  representing  the  Industrial  Accident  Board, 
Charles  H.  Pease,  representing  the  employee,  and  Judge  Bart 
Bossidy,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  in  the  Selectmen's  Room,  Town  Hall,  Lee,  Mass., 
Monday,  Dec.  22,  1913,  at  2.15  p.m. 

The  agreed  facts  in  this  case  are  as  follows:  William  Bren- 
nan, age  forty-four  years,  single,  time  worker,  at  wages  of 
40  cents  an  hour,  was  employed  as  a  foreman  for  the  Western 
Massachusetts  Contracting  Company,  who  are  insured  in  the 
Travelers  Insurance  Company.  On  Sunday,  Nov.  17,  1912, 
at  4.30  A.M.,  a  train  crew  under  the  direction  of  Mr.  Brennan 
was  making  up  a  train  to  haul  ballast.  Mr.  Brennan  signaled 
the  engineer  to  back  up  to  couple  cars,  and  in  doing  so  his 
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right  hand  was  crushed  between  the  couplings,  the  first  and 
second  fingers  being  amputated,  the  hand  otherwise  being  left 
so  mutilated  that  it  will  never  be  useful. 

During  the  interval  between  the  date  of  the  accident  and 
May  17,  Brennan  returned  to  work,  but  was_  obliged,  on  ac- 
count of  the  condition  of  his  hand,  to  give  up  any  further  at- 
tempt to  labor  after  two  weeks'  trial.  By  agreement  between 
the  injured  man  and  the  insurance  company  the  amount  of 
time  Brennan  worked  was  deducted  from  his  compensation. 
The  only  controversy  before  the  arbitrators  is  as  to  whether 
Brennan  is  entitled  to  partial  or  total  disability  compensation 
after  September  16,  when  Brennan  got  through  with  the  Carter 
Contracting  Company. 

It  appears  that  on  May  17,  to  which  time  compensation  was 
paid  in  full,  Brennan  secured  a  position  as  foreman  with  the 
Carter  Contracting  Company,  at  which  occupation  he  was 
employed  until  September  16,  when  he  lost  his  employment 
because  this  contracting  firm  had  concluded  its  work  on  this 
particular  job.  The  claim  is  now  made  by  the  insurance 
company  that  inasmuch  as  Brennan  acted  in  the  capacity  of 
foreman  from  May  17  until  September  16,  and  as  such  re- 
ceived his  former  rate  of  wages  until  his  employment  ceased 
for  want  of  work  and  not  for  any  reason  growing  out  of  the 
disability,  this  is  evidence  that  disability  from  the  injury 
ceased  on  May  17,  and  that  Brennan's  failure  to  get  work  since 
September  17  is  due  to  the  condition  of  the  labor  market  as 
regards  foremen,  and  not  because  of  any  disability  resulting 
from  the  loss  of  his  fingers  and  the  total  loss  of  the  use  of 
his  hand. 

The  arbitrators  find  from  the  testimony  that  prior  to  Bren- 
nan's being  engaged  as  foreman  he  was  a  blacksmith  by  occu- 
pation; and  while  the  evidence  shows  that  his  promotion  was 
partially,  at  least,  due  to  the  friendship  of  the  employing 
contracting  company,  there  is  no  evidence  that  he  did  not 
perform  his  work  as  foreman  in  a  satisfactory  and  proficient 
manner. 

After  May  17,  when  Brennan  went  to  work  for  the  Carter 
Contracting  Company,  he  acted  as  foreman,  a  position  which 
he  could  hold  without  any  necessity  for  using  his  right  hand. 
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He  received  the  regular  wage  of  a  foreman.  When  the  Carter 
Contracting  Company  finished  this  job  on  September  17, 
Brennan  was  not  able  to  be  of  further  use  to  them,  and  his 
employment  was  terminated.  He  subsequently  tried  to  get 
employment  as  a  foreman  in  various  places  in  Massachusetts, 
New  York  and  Connecticut  and  failed.  If  he  had  had  two 
hands  he  would  have  immediately  gone  back  to  work  as  a 
blacksmith,  his  regular  occupation,  and  received  25  to  35 
cents  an  hour.  Due  to  his  injury  he  did  not  seek  employment 
as  a  blacksmith. 

Examination  of  Brennan's  hand  by  the  arbitrators  shows 
that  Brennan  is  totally  and  permanently  incapacitated  for  any 
labor  requiring  two  hands.  He  testified  that  he  was  unable  to 
hold  a  knife  or  fork  in  his  right  hand,  and  has  to  eat  with  his 
left  hand. 

The  evidence  further  shows  that  practically  the  only  work 
which  Brennan  can  now  do  is  such  a  position  as  that  of  fore- 
man, which  he  held  when  he  was  injured*,  and  which  he 
again  hopes  to  receive  when  the  contracting  business  starts  up 
again.  The  condition  of  the  labor  market  may  affect  Brennan's 
ability  to  get  employment  as  a  foreman,  but  it  is  the  injury  to 
his  major  hand  which  prevents  his  doing  work  at  his  former 
trade  as  a  blacksmith,  and  has  substantially  closed  to  him  the 
door  of  a  great  majority  of  all  employments.  But  for  the 
injur\'  to  his  hand  when  Brennan's  employment  as  a  foreman 
ceased,  he  would  have  sought  immediately  and  probably  readily 
obtained  employment  as  a  blacksmith.  With  the  limitations 
due  to  his  injury,  however,  the  only  employments  open  to  him, 
other  than  as  foreman,  are  those  in  which  the  work  can  be 
done  by  a  man  who  has  lost  his  major  hand,  such  as  a  watch- 
man, flagman,  etc.,  —  occupations  limited  in-  number  and  low 
in  wage. 

Under  the  circumstances  the  arbitrators  find  that  William 
Brennan,  as  the  result  of  an  injury  arising  out  of  and  in  the 
course  of  his  employment,  is  totally  incapacitated  for  labor, 
and  is  entitled  to  total  disability  at  the  maximum  rate  of  $10 
a  week  from  September  16  to  December  22,  and  to  continue 
for  an  indeterminate  period. 

The  arbitrators  find  that  the  Travelers  Insurance  Company 
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owe  Brennan  for  total  incapacity  to  labor,  due  to  an  injury 
arising  out  of  and  in  the  course  of  his  employment,  the  sum 
of  $138.57  for  a  period  of  thirteen  and  six-sevenths  weeks,  at 
the  rate  of  $10  a  week,  that  is,  from  September  17,  when  the 
insurance  company  ceased  paying  compensation,  to  Dec.  22, 
1913,  the  date  of  the  arbitration  hearing;  and  that  the  Trav- 
elers Insurance  Company  shall  continue  to  pay  Brennan  at 
this  rate  until  he  returns  to  work  at  his  former  occupation  as 
foreman,  or  if  in  some  other  occupation  paying  less  wages 
than  he  received  at  the  time  of  his  injury,  the  partial  disability 
due  him  shall  then  be  determined  in  accordance  with  the  pro- 
visions of  the  law. 

Edw.  F.  McSweeney. 

Charles  H.  Pease. 

Bart  Bossidy. 

My  agreement  to  this  finding  is  upon  my  understanding  of 
the  evidence  that  Brennan  secured  and  retained  his  employ- 
ment with  the  Carter  Contracting  Company,  not  because  he 
was  physically  fit  to  perform  the  usual  and  regular  duties  of 
a  foreman,  but  on  account  of  the  preference  shown  Brennan 
by  the  Carter  Company  due  to  personal  friendship;  that  he 
would  have  been  unable,  and  was  unable,  after  honestly  at- 
tempting, to  perform  the  usual  duties  of  a  foreman  under 
usual  conditions;  that  his  employment  by  the  Carter  Company 
was  unusual  and  would  not  obtain  except  for  personal  reasons 
and  preference  as  testified  to;  that  the  injiu'y  complained  of 
was  the  cause  of  his  inability  to  perform  the  usual  duties  as 
foreman. 

Bart  Bossidt. 
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Case  No.  595. 

John  J.  Lynn,  Father  and  Dependent  op  James  F.  Lynn, 

Ewployee. 
Benjamin  Fox,  Inc.,  Employer. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  Insurer. 

Fatal  Injury  to  Employee  which  occurs  while  Said  Em- 
ployee is  on  the  Premises  of  the  Subscriber  for 
Purposes  of  his  Own  does  not  arise  out  of  and  in 
THE  Course  of  the  Employment. 

The  evidence  showed  that  the  employee  received  a  personal  injury  while  he  was 
in  the  building  which  his  employer  had  contracted  to  construct,  but  that  his 
employment  status  was  not  in  effect  at  the  time,  the  said  employee  having 
visited  the  building  for  purposes  of  his  own,  and  not  being  engaged  in  the  work 
of  lus  employer  at  the  time  the  said  injury  occurred.  « 

Hdd,  that  the  injury  did  not  arise  out  of  and  in  the  course  of  his  employment. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  John  J.  Lynn,  father 
and  dependent  of  James  F.  Lynn,  v.  Employers'  Liability  As- 
surance Corporation,  Ltd.,  this  being  case  No.  595  on  the  files 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Daniel  E.  Irwin, 
6  Beacon  Street,  Boston,  representing  the  employee,  and  W. 
Lloyd  Allen,  Shawmut  Bank  Building,  Boston,  representing  the 
insurer,  heard  the  parties  and  their  witnesses  at  the  Hearing 
Room  of  the  Industrial  Accident  Board,  Pemberton  Building, 
Boston,  Mass.,  on  Friday,  Dec.  19,  1913,  at  10  a.m.  Lester  W. 
Cooch,  Esq.,  appeared  for  the  employee,  and  John  M.  Morri- 
son, Esq.,  appeared  for  the  insurance  company  as  counsels. 

It  is  agreed  that  if  the  father  is  entitled  to  compensation  it 
will  be  at  the  rate  of  $3  per  weeE,  and  the  insurance  company 
has  paid  nine  weeks.  The  only  question  in  this  case  is  whether 
the  injury  arose  out  of  and  in  the  course  of  his  employment. 
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Patrick  Casey,  745  East  Fifth  Street,  South  Boston,  testi- 
fied:— 

I  was  employed  by  the  Fox  Company  on  July  30,  1913,  as  foreman  at 
the  warehouse  of  the  Cordage  Company  at  Plymouth.  James  Lynn  was 
a  cement  finisher.  There  is  no  limit  to  our  work  when  we  are  laying 
floors.  We  sometimes  work  two  and  three  nights  without  sleep.  Benja- 
min Fox  Company  at  this  time  was  working  on  two  jobs  at  Plymouth, 
the  cordage  tenements  and  the  cordage  warehouse.  Mr.  Payson  was 
superintendent  of  both  jobs,  which  were  about  one  quarter  to  one-half 
mile  apart.  On  Monday  morning,  L^'nn  worked  at  the  warehouse,  and 
in  the  afternoon  he  went  to  work  at  the  tenements.  Monday  night  he 
did  not  work  for  me.  Tuesday  Lynn  went  to  the  tenements  and  worked 
there  until  6  o'clock  that  night.  Tuesday  night  it  started  to  rain,  and 
when  it  rains  the  men  cannot  work  on  the  cement,  although  the  cement 
hardens  just  as  much.  Early  Wednesday  morning,  about  3  o'clock,  the 
rain  had  stopped  and  Lynn  was  called  to  go  to  work  on  the  warehouse, 
and  remained  there  from  3  to  7  o'clock  in  the  morning.  That  day  he 
worked  at  the  tenements.  That  night,  Wednesday,  at  supper,  I  told 
him  to  come  around  about  9  or  10  o  clock  to  help  the  boys  out,  as  they 
were  pretty  tired.  He  was  coming  to  work  when  he  fell  in  the  hole,  at 
10.30  o'clock  that  night.  The  men  were  working  about  150  feet  away 
from  the  place  where  he  was  injured.  There  was  a  run  in  the  center  of 
the  building  up  which  every  one  came  to  enter  the  building.  The  only 
light  in  the  building  was  where  the  men  were  working,  and  this  place  was 
lighted  by  gasoline  torches.  I  went  down  to  get  more  torches  and  heard 
some  one  groaning  and  calling  my  name.  I  went  over  and  saw  Lynn 
down  in  the  hole,  so  called  to  the  boys  and  we  went  down  to  get  him. 
I  found  a  couple  of  broken  bottles  and  one  or  two  bottles  filled  with 
beer.  All  the  boys  drink  beer.  In  order  to  reach  the  men  Lynn  was  fol- 
lowing the  wall,  navigating  towards  where  the  men  were  working.  The 
floor  was  laid,  but  there  were  forms  upright  from  the  floor  about  10  or  11 
feet,  and  3  or  4  feet  apart  in  a  straight  line,  so  that  a  man  walking  along 
could  not  see;  and  as  Lynn  was  unfamiliar  with  this  building  he  kept 
close  to  the  wall,  trying  to  get  to  the  men.  The  building  is  about  400  feet 
long.  Lyim  was  perfectly  sober  and  had  on  his  working  clothes,  but  did 
not  have  on  his  overalls. 

John  J.  Lynn,  father  of  James  Lynn,  testified:  — 

I  did  not  see  my  son  between  the  time  of  the  accident  and  the  time  he 
died,  but  my  wife  did. 

Fred  Payson  testified:  — 

1  was  the  superintendent  for  both  the  tenement  and  the  warehouse  jobs, 
and  the  distance  between  them  was  about  ten  minutes'  walk.    Lyim  had 
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been  working  for  me  about  a  week.  Casey  was  the  cement  finisher  fore- 
man and  had  charge  of  all  cement  finishers.  As  Mr.  Casey  stated,  on 
account  of  the  rain  which  held  back  the  work  he  had  put  Lynn  on  about 
3  o'clock  Wednesday  morning  to  help  him  along.  Lynn  worked  ten  hours 
on  the  tenements  that  day  and  had  no  work  Wednesday  night.  There 
was  4,000  feet  of  floor  to  be  finished,  and  each  man  can  take  care  of  1,000 
feet,  and  there  were  four  or  five  men  on  the  job.  I  did  not  know  of  any 
occasion  for  extra  men.  I  did  not  know  about  the  accident  until  the  next 
morning,  and  as  I  understood  it  this  man  fell  through  the  hole  and  was 
in  a  very  critical  condition.  I  went  right  to  the  building  and  saw  Mr.  Casey 
and  asked  him  what  Jimmy  was  doing  that  time  of  night  and  how  he 
happened  to  be  on  that  side  of  the  wall;  and  as  I  understood  it,  he  just 
came  down  to  see  the  boys.  This  building  was  400  feet  long  and  100  feet 
wide,  and  on  the  floor  there  were  columns  every  20  feet  and  girders  coming 
right  through.  I  cannot  see  why  a  man  should  go  in  the  direction  L3mn 
took.  I  did  not  hear  anything  about  the  beer  this  day,  but  heard  about 
it  later.  I  was  feeling  quite  badly  over  the  man  being  killed  on  the  job 
and  Dr.  Bruce  called  me  and  said,  ''You  need  not  feel  so  badly.  Mr. 
Lynn  told  me  that  he  went  back  to  get  some  beer  and  in  going  back  fell 
into  the  hole  and  broke  his  back." 

Patrick  J.  Walsh,  a  cement  finisher,  testified :  — 

I  worked  for  the  Fox  Company,  and  in  the  gang  working  for  foreman 
Casey.  I  went  to  work  Wednesday  night  at  7  o'clock  and  worked  until 
some  time  next  morning.  I  did  not  see  L3mn  on  the  job  that  night,  but 
saw  him  after  he  fell.  He  was  in  his  working  clothes,  but  did  not  have 
his  overalls  on.  There  was  no  ^ork  a  man  could  do  in  that  part  of  the 
building  where  Lynn  was  working.  I  do  not  know  what  he  was  doing 
there  that  time  of  night. 

Mr.  Cooch  agreed  to  Mr.  Morrison  submitting  the  following 
statement  made  to  him  by  Dr.  Bruce  of  Plymouth:  — 

Dr.  Bruce  told  me  that  Mr.  Lynn  told  him  he  had  gone  over  there  to 
get  some  beer  and  some  light  lunch. 

On  this  evidence  we  find  that  James  F.  Lynn  at  the  time  he 

met  his  death  was  not  engaged  in  the  work  of  his  employer, 

but  visited  the  building  for  a  purpose  of  his  own,  and  we  rule 

that  the  injury  and  death  did  not  arise  out  of  and  in  the  course 

of  his  employment,  and  that  the  father,  John  J.  Lynn,  is  not 

entitled  to  compensation  under  the  Workmen's  Compensation 

Act. 

James  B.  Carroll. 

W.  Lloyd  Allen. 

Daniel  E.  Irwin. 
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Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed^  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  at  the  Hearing 
Room^  New  Albion  Building,  Boston,  Mass.,  on  Friday,  May 
1,  1914,  at  10  A.M.,  and  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

The  evidence  submitted  was  substantially  the  same  as  that 
presented  to  the  committee  of  arbitration,  no  evidence  being 
introduced  to  show  that  the  injury  to  the  employee,  James  F. 
Lynn,  arose  out  of  and  in  the  course  of  his  employment. 

The  evidence  showed  that  the  said  employee  received  the 
personal  injury  which  caused  his  death  while  he  was  in  the 
building  which  his  employer  had  contracted  to  construct,  but 
that  his  employment  status  was  not  in  effect  at  the  time,  the 
said  employee  having  visited  the  building  for  purposes  of  his 
own,  and  not  being  engaged  in  the  work  of  the  employer  at  the 
time  said  injury  occurred. 

The  Industrial  Accident  Board  finds  upon  all  the  evidence 
that  the  injury  did  not  arise  out  of  and  in  the  course  of  the 
employment  of  the  said  James  F.  Lynn,  and  that  the  father 
and  dependent,  John  J.  Lynn,  is  not,  therefore,  entitled  to  com- 
pensation under  the  statute. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  MgSweeney. 

Joseph  A.  Parks. 


Case  No.  600. 

Fred  Steiner,  Employee. 

Standard  Oil  Company  of  New  York,  Employer. 

Casualty  Company  of  America,  Insurer. 

Compensation  awarded   Employee  who   received   Injury 
while  assisting  independent  contractor. 

The  employee  received  a  personal  injury  while  assisting  an  independent  contractor, 
and  the  insurer  claimed  that  he  was  not  entitled  to  compensation  because 
he  was  the  servant  of  the  said  independent  contractor  at  the  time  he  received 
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.  the  injury.    The  evidence  showed  that  he  had  been  assisned  by  the  subecriber 
to  assist  the  contractor,  and  that  his  status  of  employment  had  not  been 
changed  by  reason  of  this  assignment. 
Held,  That  he  was  an  employee  of  the  subscriber  and  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Fred  Steiner  v.  Cas- 
ualty Company  of  America,  this  being  case  No.  600  on  the  files 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  James  McGowan, 
141  River  Street,  North  Adams,  representing  the  employee,  and 
Park  G.  Canedy,  East  Main  Street,  North  Adams,  represent- 
ing the  insurer,  heard  the  parties  and  their  witnesses  at  the 
Aldermanic  Chamber,  City  Hall,  North  Adams,  Mass.,  on 
Friday,  Jan.  16,  1914,  at  12.30  p.m.  Francis  W.  Cassidy,  Esq., 
of  Adams  and  Charles  H.  Wright,  Esq.,  of  Pittsfield  appeared 
as  counsels  for  the  employee  and  insurance  company,  respec- 
tivelv. 

There  was  no  dispute  about  the  injury  or  wages.  It  was 
claimed  by  the  insurer 'that  the  employee  was  not  in  the  em- 
ploy of  the  Standard  Oil  Company  when  injured,  but  was  the 
servant  of  the  contractor. 

T.  J.  Gendron  of  North  Adams  testified:  — 

I  am  the  local  agent  for  the  StaDdard  Oil  Company  in  North  Adams. 
On  Sept.  4,  1913,  Fred  Steiner  was  in  my  employ  and  I  had  hired  him. 
He  had  been  working  for  me  about  twenty-two  or  twenty-three  days  at 
the  time  of  the  accident,  and  I  hired  him  to  help  with  the  other  men,  — 
to  help  build  foundations  and  any  other  work  to  be  done  down  there,  and 
he  with  the  other  men  built  the  foundation  for  the  tank.  At  the  time  of 
the  accident  he  was  helping  the  men  to  take  in  the  ropes  on  this  tank 
when  one  of  the  cables  gave  way,  the  tank  came  down,  hurting  Mr. 
Steiner  and  another  man.  Steiner  was  under  Mr.  Flynn,  my  foreman. 
His  average  weekly  wages  were  $10.50  per  week.  I  believe  he  hurt  his 
hips  badly  as  far  as  I  can  learn.  At  the  time  he  was  injured  a  tank  was 
being  erected  by  a  contractor  from  Boston,  under  a  contract  with  the 
Standard  Oil  Company  to  put  it  up,  and  this  contractor  came  to  North 
Adams  and  hired  men  to  assist  him  in  putting  up  the  tank.  Steiner 
was  working  for  me.    He  was  hired  as  a  general  laborer,  and  did  the 
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same  work  as  the  other  men,  anything  that  had  to  be  done,  sometimes 
shoveling  gravel,  handling  lumber,  and  any  odd  jobs  I  had  to  be  done 
there.  The  tank  was  in  the  yard  and  in  our  way,  and  I  instructed  all 
the  men  to  help  the  contractor,  in  case  the  contractor  needed  any  help, 
to  get  it  out  of  the  way  so  as  not  to  have  the  yard  tied  up,  which  would 
tie  up  deliveries.  I  instructed  Steiner  personally  and  also  instructed  the 
foreman.  When  the  tank  was  delivered  it  was  not  in  my  way,  but  was 
after  they  started  to  put  it  up.  This  tank  was  about  25  feet  long,  10}  feet 
in  diameter  and  weighed  about  9  or  10  tons.  Steiner  was  holding  the 
ropes  when  the  cable  gave  way.  This  cable  belonged  to  the  contractor, 
and  I  think  he  got  it  from  a  local  contractor  here,  but  do  not  know  for 
certain,  as  I  was  not  there  when  he  got  it.  He  brought  some  apparatus 
from  Boston,  and  what  he  did  not  have  I  loaned  him.  I  had  ropes,  tackle 
and  machinery  down  there.  The  contractor  had  been  there  some  two  or 
three  days  before  the  accident,  and  about  a  week  in  all  previous  to  that. 
Steiner  was  in  my  employ  at  all  times  down  there.  There  is  positively 
no  question  about  this  man  being  on  my  pay  roll.  The  tank  was  simply 
to  be  put  on  end.  There  were  two  of  my  men  helping  this  contractor 
that  I  know  of,  Mr.  Connell  and  Mr.  Steiner.  The  contractor  on  this 
particular  occasion  did  not  ask  me  for  men.  He  asked  me  for  a  horse 
to  help  him  raise  the  tank,  and  I  told  him  I  was  short  of  horses. 

Dr.  William  F.  McGrath,  physician  and  surgeon  in  North 
Adams,  testified:  — 

0 

I  had  a  telephone  call  and  went  immediately  to  the  Standard  Oil  Ck)m- 
p>any's  works  and  found  two  men,  one  unconscious  and  the  other  one, 
Steiner,  nearly  so,  in  a  semicomatose  condition.  Steiner  received  a 
crushing  injury  to  the  hip  and  some  internal  injuries,  to  the  kidneys 
particularly.  There  were  no  bones  broken.  His  back  almost  to  the 
shoulder  was  discolored  very  badly,  but  this  did  not  show  until  the  third 
day  after  the  accident.  Later  on  his  abdomen  swelled  quite  a  httle,  but 
subsided  after  some  hot  packs  had  been  applied,  and  after  he  had  dispelled 
quite  a  httle  blood  from  the  bladder.  I  have  been  attending  him  since 
the  accident  —  in  the  last  month  about  once  a  week,  and  he  still  has 
some  bladder  trouble.  His  limb  seems  to  be  more  or  less  dead.  By 
the  crushhig  he  received,  he  injured  the  nerves  and  joints,  and  is  not  able 
to  work  now.  It  looks  to  me  as  if  he  will  never  be  able  to  do  very  much. 
His  S3rstem  is  more  or  less  run  down  from  this  injury  and  from  the  fact 
that  he  has  been  tied  up  in  the  house  all  this  time.  I  have  not  yet  rendered 
my  bill  for  services.  He  was  in  the  hospital  from  September  4  to  November 
26.  I  YiBfve  known  the  man  for  quite  a  long  time,  not  intimately,  and  have 
examined  him  on  several  occasions  for  insurance  pohcies,  and  he  alwajrs 
appeared  to  be  a  very  rugged  man. 
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The  insurer  requested  the  following  instruction:  "That  on 
all  the  evidence  in  the  case,  the  employee  is  not  entitled  to 
recover  compensation." 

On  this  evidence  we  find  that  Fred  Steiner  when  injured  on 
Sept.  4,  1913,  was  in  the  employ  of  the  Standard  Oil  Company 
of  New  York,  and  that  he  is  entitled  to  hospital  and  medical 
services  for  the  first  two  weeks  following  the  injury,  that  is, 
from  September  4  to  September  17,  inclusive,  and  to  compensa- 
tion based  upon  one-half  his  average  weekly  wages,  that  is, 
one-half  of  $10.50,  $5.25,  beginning  the  fifteenth  day  after  the 
injury,  Sept.  18,  1913,  and  to  continue  during  his  total  incapac- 
ity for  work. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 


James  B.  Carroll. 
James  McGowan. 


Park  G.  Canedy  dissents. 


Case  No.  605. 

Charles  W.  Ducy,  Employee. 

Fall  River  Bleachery,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insvrer. 

Signing  of  Settlement  Receipt  does  not  bar  Proceedings 
BY  Employee  to  determine  his  Right  to  Reimburse- 
ment ON  Account  of  Expenditures  for  Medical 
Services. 

The  insurer  claimed  that  the  signing  of  a  settlement  receipt  by  the  employee  barred 
him  from  asking  for  a  hearing  before  a  committee  of  arbitration  because  of 
its  refusal  to  reimburse  him  on  account  of  his  outlay  for  medical  servicer. 

Held,  that  the  signing  of  a  settlement  receipt  did  not  prevent  the  employee  from 
asking  for  a  hearing,  and  that  the  employee  was  entitled  to  reimbursement 
on  account  of  his  payment  for  medical  services,  the  insurer  not  having  fur- 
nished such  serv'ices. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  daim  of  Charles  W.  Ducy  t. 
American  Mutual  Liability  Insurance  Company,  this  being  case 
No.  605  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Thomas 
D.  Sullivan,  Esq.,  of  Fall  River,  representing  the  employee, 
and  John  C.  Crawford  of  Fall  River  (appointed  by  Mr.  Parks 
to  represent  the  insurer,  the  latter  having  declined  to  name  a 
representative),  heard  the  parties  and  their  witnesses  at  Room 
35,  City  Hall,  Fall  River,  Mass.,  Friday,  Feb.  27,   1914,  at 

11  A.M. 

Charles  Ducy,  employed  as  a  calendar  man  by  the  Fall  River 
Bleachery,  on  Sept.  4,  1913,  while  stepping  over  a  bench, 
caught  his  foot  on  the  edge  of  the  bench  and  sprained  his  ankle. 
He  called  Dr.  Jeremiah  J.  Lowney  on  September  6  to  treat  the 
ankle,  and  a  bill,  amounting  to  $18,  was  tendered  for  medical 
services  to  and  including  September  17,  which  the  insurer  re- 
fused to  pay,  claiming  that  medical  attendance  was  provided 
for  injured  employees  at  the  Union  Hospital,  Fall  River,  by  the 
company,  and  that  a  settlement  receipt  in  regard  to  compensa- 
tion had  been  signed  by  the  employee  and  compensation  paid 
in  accordance  with  the  provisions  of  the  Workmen's  Compen- 
sation Act. 

Orton  A.  Peck,  Esq.,  for  the  insurer,  stated  that  his  company 
claimed  that  a  committee  of  arbitration  has  no  jurisdiction  in 
the  matter  of  the  payment  of  a  physician's  bill  for  services  ren- 
dered an  injured  employee,  provided  a  settlement  had  been 
made  with  the  employee  regarding  compensation.  In  support 
of  its  contention,  the  insurer  relies  upon  section  5,  Part  III., 
giving  jurisdiction  to  a  committee  of  arbitration  in  cases  where 
the  employee  and  the  insurer  have  failed  to  reach  an  agree- 
ment, and  section  16,  Part  II.,  giving  jurisdiction  to  the  Indus- 
trial Accident  Board,  in  which  no  mention  is  made  of  a  com- 
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mittee  of  arbitration.  On  the  ground  of  this  construction^  the 
insurer  declined  to  take  any  part  in  the  hearing.  Mr.  Peck 
further  stated  that  the  bill  of  the  physician,  as  tendered,  was 
considered  fair  and  reasonable. 

Cornelius  W.  Donovan,  Esq.,  attorney  for  Dr.  Lowhey,  con- 
tended that  the  medical  attendance  during  the  first  two  weeks 
after  the  injury  is  as  much  a  part  of  the  compensation  as  the 
money  paid  in  the  case,  and  that  it  is  the  intent  of  the  act  that 
all  such  disputes  between  the  injured  employee  and  the  insurer 
shall  be  adjusted,  if  possible,  by  arbitration.  He  stated  that  in 
this  case  the  injured  man  had  not  been  proffered  any  medical 
attention  at  the  time  of  the  injury,  and  had  been  obliged  to 
call  in  a  physician  himself,  who  treated  him  continuously  for 
the  period  provided  for  in  the  act  and  tendered  a  bill  of  $18, 
which  the  insurer  refused  to  pay.  He  claimed,  therefore,  that 
the  payment  of  the  physician's  bill,  in  dispute,  was  a  matter 
upon  which  a  committee  of  arbitration  should  have  jurisdiction. 

Mr.  Parks  explained  that,  althotgh  the  insurer  laid  partic- 
ular stress  upon  the  fact  that  an  agreement  for  settlement  as 
to  compensation  had  been  reached,  section  20  of  Part  II.  of 
the  act,  providing  that  "no  agreement  by  an  employee  to  waive 
his  rights  to  compensation  under  this  act  shall  be  valid,"  would 
make  null  and  void  such  agreement,  if  it  were  shown  that  the 
employee  had  been  deprived  of  any  of  his  rights  under  the  act, 
and  that  the  employee  is  entitled  to  two  weeks'  medical  atten- 
tion. As  the  insurer  has  refused  to  pay  the  physician's  bill  for 
services  covering  that  period,  and  the  matter  has  been  brought 
forward  under  section  5,  Part  III.,  which  provides:  "If  the 
association  and  the  injured  employee  fail  to  reach  an  agreement 
in  regard  to  compensation  under  this  act,  either  party  may 
notify  the  industrial  accident  board,  who  shall  thereupon  call 
for  the  formation  of  a  committee  of  arbitration,"  it  is  evident 
that  the  employee  and  the  insurer  have  failed  to  reach  an  agree- 
ment, and  that  the  employee  appeared  to  be  within  his  rights 
in  requesting  arbitration.  The  committee  unanimously  decided 
that  it  had  jurisdiction. 

Charles  W.  Ducy  testified  that  on  the  morning  of  Thursday, 
Sept.  4,  1913,  at  6.30  o'clock,  he  was  going  towards  his  machine 
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when  he  tripped  over  a  bench  and  injured  his  ankle;  that  he 
went  to  his  machine  and  worked  for  about  an  hour,  when  he 
told  his  overseer,  Mr.  Smith,  that  he  had  had  an  accident  and 
did  not  know  whether  his  ankle  was  sprained  or  broken,  as 
it  was  swelling  all  the  time,  and  that  he  would  have  to  go  home. 
Mr.  Smith  told  him  that  he  had  better  go  back  to  work,  as  he 
could  not  spare  him.  Mr.  Ducy  answered  that  if  he  "could  not 
go  by  asking  he  would  have  to  go  without,"  as  he  could  not 
stand  it.  He  said  he  took  his  shoe  off,  and  the  boss  told  him 
that  there  was  something  up  in  the  office  —  he  did  not  know 
what  it  was  for,  but  did  not  offer  to  help  him  any.  About  9.30 
he  went  home,  and  no  offer  was  made  to  send  him  home  or  to 
the  hospital,  and  he  walked  all  the  way  home,  about  a  mile  and 
a  half,  and  it  took  him  an  hour  and  a  half  to  get  home.  When 
he  arrived  his  wife  bathed  his  ankle  in  hot  water,  and  he 
thought  he  would  wait  awhile  to  see  if  they  would  sen^  any- 
body from  the  bleachery.  They  did  not,  so  on  Saturday  morn- 
ing he  telephoned  for  Dr.  Lowney,  who  came  and  attended  him. 
He  was  laid  up  for  nearly  six  weeks,  the  doctor  attending  him 
constantly,  even  up  to  the  present  time.  The  doctor  had  ten- 
dered him  his  bill  for  the  first  two  weeks,  and  he  had  given  it 
to  Mr.  Peck. 

Jeremiah  J.  Lowney,  M.D.,  of  Fall  River,  testified  that  he 
saw  the  injured  man  two  days  after  the  accident,  on  Sept.  6, 
1913,  and  that  he  made  one  visit  every  day  until  the  thir- 
teenth day  of  September,  and  that  Mr.  Ducy  made  two  calls 
at  his  office.  The  injury  was  a  sprained  ankle,  with  more  or 
less  of  a  hemorrhage,  the  lower  part  of  the  foot  being  black  and 
blue.  It  had  to  be  bathed  frequently  to  reduce  congestion  and 
relieve  the  swelling.  He  had  tendered  a  bill  for  visits  on  Sep- 
tember 6,  7,  8,  9,  10,  11,  12  and  13,  at  $2  per  visit,  and  for  calls 
at  his  office  on  the  15th  and  17th,  at  $1  per  visit,  amounting 
to  $18.  He  knew  that  Mr.  Peck  had  received  his  bill,  because 
Mr.  Peck  told  him  that  Mr.  Ducy  had  presented  his  bill  to 
him. 

The  committee  of  arbitration  finds  upon  this  evidence  that 
the  insurer  did  not  furnish  medical  services  to  the  employee, 
as  required  by  section  5,  Part  H.,  of  the  act,  and  that  there  is 
due,  therefore,  to  the  said  employee,  on  account  of  medical 
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services  rendered  by  Dr.  Jeremiah  J.  Lowney^  the  sum  of  $18, 
siud  services  being  necessitated  by  the  injury  received  on  Sept. 
4,  1913,  and  the  fee  for  these  services  being  reasonable. 

Joseph  A.  Parks. 
Thos.  D.  Suluvan. 
John  C.  Crawford. 


Case  No.  606. 

Manuel  Oliveira,  Employee, 
Massasoit  Mfg.  Company,  Employer, 
Mtn/l  Life  Insurance  Company,  Insurer. 

Personal  Injury  not  caused  by  Reason  of  the  Serious 
AND  Willful  Misconduct  of  a  Person  exercising 
Superintendence. 

The  employee  claimed  to  have  received  a  personal  injury  arising  out  of  and  in  the 
course  of  his  employment,  by  reason  of  the  serious  and  willful  misconduct 
of  a  person  exercising  superintendence.  The  evidence  showed,  however,  that 
the  belt  had  not  broken  frequently  as  claimed,  that  it  was  not  defective,  and 
that  it  was  made  of  good  material. 

HM,  that  the  employee  was  not  entitled  to  double  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Manuel  Oliveira  v. 
iEtna  Life  Insurance  Company,  this  being  case  No.  606  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  John 
W.  Coughlin,  M.D.,  399  North  Main  Street,  Fall  River,  repre- 
senting the  employee,  and  Robert  A.  Dean,  Granite  Block,  Fall 
River,  Mass.,  representing  the  insurer,  heard  the  parties  and 
their  witnesses  in  the  Committee  Room,  No.  35,  City  Hall,  Fall 
River,  Mass.,  Friday,  Dec.  19,  1913,  at  11  a.m. 

David  F.  Slade,  Esq.,  represented  the  insurer  and  employer 
and  John  A.  Kerns,  Esq.,  appeared  for  the  employee. 

Mr.  Slade  stated  that  compensation  had  been  offered  the 
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'injured  employee^  but  he  had  declined  to  accept  it,  claiming 
double  compensation  under  section  3>  Part  II.,  and  alleging 
serious  and  willful  misconduct  on  the  part  of  a  person  exer- 
cising powers  of  superintendence. 

It  was  agreed  that  Manuel  Oliveira,  the  employee,  received 
a  personal  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment, by  reason  of  a  blow  from  a  broken  belt  on  Aug.  17, 
1913,  said  belt  striking  him  in  the  right  eye,  cutting  the  eyeball 
and  destroying  his  vision.  The  left  eye  was  uninjured.  His 
average  weekly  wages  were  $7.83. 

Manuel  Oliveira  testified  that  he  worked  for  the  Massasoit 
Mfg.  Company,  and  on  Aug.  18,  1913,  was  working  on  a  ma- 
chine operated  by  a  belt  which  passed  cotton  to  the  cards. 
He  had  been  working  on  the  machine  six  months,  and  the  belt 
had  broken  at  least  ten  times  if  not  more  within  that  time. 
Antone  Medeiros  was  his  boss  or  second  hand,  and  all  the  orders 
he  received  were  through  him.  He  told  Mr.  Medeiros  every 
time  the  belt  broke.  On  the  16th  of  August,  just  before  he 
hurt  his  eye,  he  was  hurt  by  the  same  belt,  and  he  told  Mr. 
Medeiros  at  that  time  that  the  belt  was  no  good  and  not  fit  to 
use  on  a  machine;  that  it  was  rotten.  Mr.  Medeiros  then  said 
that  he  had  asked  the  boss  for  a  new  belt,  but  the  boss  would 
not  give  it  to  him,  so  Mr.  Medeiros  and  another  man  took  the 
belt  upstairs  and  mended  it.  After  he  was  hit  in  the  eye  with 
the  belt  he  talked  to  Mr.  Medeiros  twice.  The  belt  usually 
broke  in  the  same  place.  Antone  Medeiros  had  given  him 
soap  to  put  on  belt  and  had  never  told  him  not  to  use  it.  The 
belt  was  about  20  feet  long  and  was  used  on  a  machine  which 
discharged  dust  into  the  yard. 

Frank  Raposa,  184  Cory  Street,  Fall  River,  Mass.,  a  friend 
of  the  injured  man,  testified  that  Antone  Medeiros  told  him 
he  had  gone  to  the  boss  and  asked  for  a  new  belt,  and  the  boss 
refused  to  give  it  to  him,  simply  giving  him  a  new  piece  to  put 
in.    Raposa  was  not  a  fellow  workman  of  Oliveira. 

Robert  A.  Thompson,  working  in  various  capacities  for  the 
Lincoln  Mfg.  Company,  testified  that  he  had  seven  years'  ex- 
perience as  superintendent  in  one  of  the  other  plants,  and  at 
the  time  of  the  injury  to  Manuel  Oliveira  was  acting  superin- 
tendent for  ten  days.     The  machine  which  the  injiured  man 
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used  was  a  Burr  Picker,  and  the  belt  was  about  30  feet  long. 
To  his  knowledge  there  was  only  one  accident  in  the  ten  days 
he  was  there,  and  all  accidents  were  reported  to  him  immedi- 
ately. If  the  belt  had  broken  ten  times  within  six  months  he 
certainly  would  have  replaced  it. 

Walter  S.  Richmond,  superintendent  of  the  Eddy  Mill  for 
ten  years,  testified  that  he  went  frequently  in  and  out  of  the 
room  in  which  Oliveira  worked  on  the  Burr  Picker  machine. 
He  did  not  think  that  the  belt  had  broken  ten  times  within  six 
months,  but  it  might  have.  When  a  belt  is  mended  with  a 
clasp  it  is  stronger  than  when  mended  by  sewing  or  cementing. 
This  particular  belt  was  about  20  or  30  feet  long,  and  had  been 
in  service  about  a  year.  That  length  of  service  woidd  give  it 
a  5-inch  stretch.  He  did  not  see  any  necessity  for  belt  break- 
ing near  clasp  any  more  than  any  other  part,  and  this  belt  was 
of  the  best  quality  of  oak-tanned  belting.  He  never  knew  this 
belt  was  in  a  dangerous  condition,  and  if  a  complaint  had  been 
made  would  have  looked  at  it. 

James  J.  McBride  stated  that  he  was  the  overseer  in  the 
room  where  the  accident  occurred  for  more  than  nine  years, 
and  that  the  statement  of  the  employee  with  reference  to  the 
condition  of  the  belt  and  its  repeated  breaking  was  not  true. 
He  had  instructed  Medeiros  to  inform  the  employee  not  to  use 
soap  on  the  belt,  it  being  necessary  to  ask  Medeiros  to  inter- 
pret his  instructions.  Oliveira  hisid  not  asked  for  a  new  belt  so 
far  as  he  knew.  The  belt  had  broken  the  Saturday  before  the 
accident  and  was  repaired  by  Antone  Medeiros.  It  had  only 
been  in  use  a  little  over  four  months  and  had  never  broken 
before  that  Saturday. 

Antone  Medeiros,  the  second  hand,  testified  that  the  state- 
ments made  by  the  employee,  Oliveira,  were  not  true,  and  that 
no  new  belt  had  been  asked  for.  He  had  instructed  Oliveira 
not  to  use  soap  on  the  belt,  and  when  it  broke  the  last  time 
had  carefully  repaired  it,  putting  in  a  new  piece  of  leather 
about  2  feet  long,  removing  the  defective  piece. 

The  committee  of  arbitration  finds  that  the  evidence  does 
not  bear  out  the  claim  of  the  employee  that  he  received  his 
injury  by  reason  of  the  serious  and  willful  misconduct  of  a  per- 
son exercising  the  powers  of  superintendence.    The  claim  of  the 
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employee  that  the  belt  had  broken  ten  times  within  six  months, 
and  that  he  had  repeatedly  warned  his  second  hand,  Medeiros, 
that  the  belt  was  rotten  and  unfit  for  use,  is  not  borne  out  by 
the  testimony,  there  being  no  corroborative  evidence  on  any 
point  that  would  permit  the  committee  to  find  that  the  sub- 
scriber, or  a  person  exercising  superintendence,  was  guilty  of 
serious  and  willful  misconduct. 

We  find  no  evidence  that  there  was  any  misconduct  on  the 
part  of  the  employer  or  his  representative,  nor  can  we  find 
that  the  injury  was  in  any  sense  attributable  to  the  deliberate 
and  willful  act  of  any  person.  The  loss  of  the  eye  is  a  serious 
mishap,  but  its  loss  was  an  accidental  occurrence,  resulting 
from  the  natural  hazard  of  the  employment,  and  for  which 
compensation  is  due  and  is  accordingly  awarded  the  employee 
under  the  particular  provisions  of  the  law  applicable. 

We  find,  therefore,  that  there  is  due  the  employee  from  the 
insurer  additional  compensation  for  the  loss  of  the  eye,  fifty 
weeks  at  $4;  compensation  on  account  of  total  incapacity  for 
work,  beginning  on  Aug.  30,  1913,  the  fifteenth  day  after  the 
injury,  and  continuing  weekly  at  the  rate  of  $4  per  week  for  an 
indeterminate  period,  in  accordance  with  the  provisions  of  the 
act;  and  a  reasonable  allowance  for  medical  ser\ices  during  the 
first  two  weeks  after  the  injury. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to  re- 
view and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III., 
of  the  Workmen's  Compensation  Act,  and  the  general  pro\*i- 
sions  of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
Robert  A.  Dean. 
John  W\  Coughlin. 
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Case  No.  616. 

Bridget  McElligott,  Widow,  and  Edward  McElligott, 
Minor  Son,  Alleged  Dependents  of  Patrick  Mc- 
Elligott, Employee. 

Rodney  Wallace,  Employer. 

Frankfort  General  Insurance  Company,  Insurer. 

Death  of  Employee  by  Cancer  not  due  to  Personal  In- 
jury.   Dependent  appeals  to  Supreme  Judicial  Court. 

The  weight  of  the  evidence  before  the  committee  of  arbitration  showed  that  the 
employee  was  predisposed  to  the  coming  of  a  gastric  cancer,  and  that  the  blow 
received  from  the  timber  contributed  as  a  cause  of  its  coming  when  it  did, 
either  through  physically  disturbing  an  ulcerous  condition,  or  by  weakening 
his  power  of  resistance,  so  that  it  eventually  caused  his  death. 

Held,  that  the  employee's  dependents  were  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Deeiaion.  —  The  Industrial  Accident  Board,  rehearing  the  medical  evidence,  finds 
and  decides  that  the  death  of  the  employee  from  cancer  was  not  due  to  the 
injury. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  cominittee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Bridget  McElligott 
and  Edward  McElligott  v.  Frankfort  General  Insurance  Com- 
pany, this  being  case  No.  616  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Jeremiah  H. 
Kelliher,  Esq.,  of  Fitchburg  for  the  employee,  and  Horace  G. 
Pender,  Esq.,  of  Boston  for  the  insurer,  heard  the  parties  and 
their  witnesses  in  the  Aldermanic  Chamber,  City  Hall,  Fitch- 
burg, Mass.,  on  Monday,  Feb.  2,  1914,  at  11.15  a.m. 

The  committee  finds  that  on  April  12,  1913,  said  employee, 
a  man  fifty-three  years  of  age,  received  an  injury  arising  out 
of  and  in  the  course  of  his  employment.  He  was  hit  by  a  plank 
or  timber  about  5  feet  in  length  by  4  by  4  ipches,  which  slipped 
from  the  floor  above,  striking  him  squarely  on  end  in  the  small 
of  the  back.  The  timber  was  used  to  fasten  a  trap  door,  and 
fell  by  accident  through  said  door.    He  was  assisting  in  hauling 
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stock  to  the  floor  above  with  a  chidn  elevator  at  the  time  of 
the  injury,  and  was  at  the  time  attaching  a  chain  to  some  bags. 
His  average  weekly  wages  at  the  time  of  the  injury  were  $15. 
He  was  taken  to  his  home  in  a  carriage  and  confined  to  his  bed 
for  about  two  weeks.  He  had  worked  for  this  employer  pre- 
vious to  this  injury  for  about  twenty-seven  years,  during  which 
time  he  had  been  a  hard  and  steady  physical  worker,  appar- 
ently in  good  health,  with  but  few  absences  from  his  work  on 
account  of  illness.  It  appeared,  however,  that  he  had  been 
somewhat  troubled  by  indigestion  or  dyspepsia  for  about  four- 
teen years  before  the  accident,  but  that  he  had  not  complained 
of  such  trouble  during  the  year  previous.  During  the  two  weeks 
following  the  injury  he  suffered  pains  and  soreness  both  in  the 
back,  front  and  throughout  the  body,  and  was  so  prostrated 
thereby  that  his  appetite  for  food  was  very  slight  and  he  took 
only  liquid  or  soft  nourishment.  He  then  gained  in  strength 
somewhat,  ate  moderately  of  the  ordinary  household  food,  in- 
cluding some  meat.  His  back  and  side  were  bandaged  and  be 
desired  to  return  to  work.  On  April  28  he  returned  to  his  place 
of  business  and  undertook  and  was  given  some  light  work.  A 
short  time  after  he  began  this  light  work  a  falling  bale  of  cotton 
hit  him  a  glancing  blow  on  the  neck  and  shoulders,  not,  how- 
ever, knocking  him  down  or  incapacitating  him  for  work  for 
any  time.  He  did  not  regain  his  former  appetite  or  strength, 
and  on  June  16,  1913,  gave  up  work  again.  He  did  not  work 
from  June  16,  1913,  to  July  6,  1913,  inclusive.  He  then  re- 
turned to  work  and  continued  until  Sept.  16,  1913,  when  he 
was  obliged  to  give  up  again.  During  this  time,  from  June 
until  September  16,  he  was  losing  weight  and  eating  only  mod- 
erately, having  never  regained  his  former  appetite  since  the 
injury  from  the  timber,  and  food  commenced  to  give  him  pain 
and  distress  in  the  act  of  swallowing.  This  loss  in  weight  and 
pain  and  distress  in  the  act  of  swallowing  thereafter  steadily 
continued  and  progressed  until  he  underwent  a  surgical  opera- 
tion at  the  Massachusetts  General  Hospital  on  Oct.  18,  1913. 
This  operation  disclosed  a  ^cancer  at  the  cardiac  end  of  the 
stomach.  There  was  also  disclosed  a  scar  formed  and  left  by 
an  uloer  in  the  duodenum,  that  is,  in  the  first  part  of  the  small 
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intestine  near  the  outlet  of  the  stomach.    He  died  as  a  result 
of  a  cancer  on  Dec.  8,  1913. 

Dr.  Edward  J.  Tully  of  Fitchburg,  called  by  the  claimants, 
testified  that  he  treated  the  employee  during  the  first  two  or 
three  weeks  after  the  accident,  and  again  in  June  after  his 
second  abandonment  of  work,  and  was  of  the  opinion  that 
death  was  due  to  a  gastric  cancer;  that  such  cancers  formed  in 
and  grew  out  of  gastric  ulcers;  that  the  old  ulcer  scar  found  in 
the  duodenum  showed  that  the  employee  was  disposed  to  such 
ulcers  and  the  likelihood  to  a  cancer  starting  therein;  and  that 
in  his  opinion  the  severe  blow  in  the  back  from  the  timber,  and 
the  ensuing  violent  shock  throughout  the  body,  was  a  contrib- 
uting and  the  aggravating  factor  in  starting  into  activity  the 
gastric  cancer  which  caused  the  employee's  death.  He  testified 
that  he  had  had  some  medical  experience  in  dealing  with  cancers 
and  had  made  some  study  thereof,  but  had  made  no  deep  med- 
ical research  in  the  subject. 

Dr.  G.  P.  Norton  of  Fitchburg,  also  called  by  the  claimants, 
testified  that  he  treated  the  employee  some  time  before  he  went 
to  the  hospital,  in  August  and  September,  and  that  he  advised 
him  to  go  to  the  hospital  for  treatment.  Dr.  Norton  testified 
that  he  had  made  a  special  study  of  cancer  and  had  pursued 
such  study  at  the  New  York  Skin  and  Cancer  Hospital.  He 
testified  that  it  was  his  positive  opinion  that  the  blow  and  in- 
jury from  the  falling  timber  was  a  contributing  and  aggravat- 
ing factor  and  cause  of  the  cancer  starting  into  action,  which 
caused  the  employee's  death,  and  that  if  the  employee  had  not 
met  with  this  accident  it  was  indefinite  and  uncertain  if  and 
when  such  a  cancer  might  have  later  caused  his  death;  that  the 
blow,  in  his  opinion,  materially  accelerated  the  time  of  the  em- 
ployee's death,  and  that  the  employee  was  probably  predis- 
posed to  death  by  gastric  cancer,  as  indicated  by  the  old  gas- 
tric scar  found  in  the  duodenum;  that  the  blow  from  the  timber 
in  the  employee's  back  would  probably  transmit  its  force  to  the 
opposite  parts  of  the  body,  including  the  stomach.  He  testified 
as  to  cases  where  blows  in  the  back  had  caused  ruptures  of  in- 
testines in  the  front  of  the  body.  He  gave  as  his  opinion  that 
the  force  of  this  blow  to  the  employee  had  denuded  the  surface 
of  a  gastric  ulcer  with  a  cancerous  tendency,  either  in  the  car- 
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diac  part  of  the  stomach  where  the  cancer  was  found,  or  in 
some  other  part  of  the  stomach,  so  that  it  had  thereby  stirred 
it  into  action,  thus  causing  infection  in  the  blood  and  stomach 
which  then  broke  out  in  the  cardiac  location;  or  that  the  effect 
of  the  blow  on  the  back  and  the  ensuing  prostration  had  so  re- 
duced the  power  of  resistance  of  the  employee  that  the  cancer- 
ous tendency  in  the  stomach  had  stirred  up  into  its  fatal  action, 
which  otherwise  would  not  then  have  occurred;  and  that  he 
further  based  this  opinion  on  the  fact  that  no  active  cancer  had 
started  during  the  years  previous,  when  the  employee  had  been 
predisposed  to  the  same,  but  upon  the  sequence  of  events, 
commencing  with  the  injury  and  continuing  thereafter  to  the 
death. 

Dr.  Francis  D.  Donoghue,  called  by  the  insurer,  testified 
that  he  had  made  special  study  and  research  into  the  subject 
of  cancer  both  in  this  country  and  in  Europe,  and  had  pro- 
fessionally treated  many  such  cases  as  a  specialist,  and  that  in 
his  opinion  the  blow  from  the  timber  in  no  way  aggravated 
or  accelerated  the  coming  or  action  of  the  cancer  which  caused 
the  employee's  death;  that  the  blow  was  in  no  way  either  a 
direct  or  contributing  cause  to  the  breaking  out  of  the  cancer 
and  the  death  of  said  employee;  and  that  in  his  opinion  the 
employee  would  have  died  from  cancer  at  the  time  he  did 
entirely  independently  of  the  injury  he  received.  He  testified 
that  the  weakened  power  of  resistance  caused  by  the  injury 
might  possibly  have  had  some  eflFect  in  making  the  employee 
less  able  to  hold  in  check  his  natural  tendency  towards  gastric 
cancer. 

The  committee  finds  on  the  weight  of  all  the  evidence  and 
testimony  that  the  employee  was  predisposed  to  the  coming 
of  a  gastric  cancer,  but  that  as  shown  by  his  exemption  from 
it  during  the  whole  of  the  fourteen  years  prior  to  the  accident, 
when  he  suffered  somewhat  from  dyspepsia  or  stomach  trouble, 
his  natural  vigor  and  strength  was  able  to  resist  such  tendency; 
that  the  blow  received  from  the  timber  contributed  as  a  cause 
of  its  coming  when  it  did,  either  through  physically  disturbing 
an  ulcerous  condition  or  by  weakening  his  power  of  resistance 
so  that  its  natural  check  was  removed  and  it  then  broke  out 
into  action  and  form  which  caused  his  death;  and  that  without 
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such  injury  his  death  would  not  have  then  occurred  or  at  any 
other  time  that  appears  likely  or  proximate. 

The  committee  finds  that  the  claimant,  Mrs.  Bridget  Mc- 
Elligott,  who  is  the  widow  of  the  deceased  and  was  living  with 
him  at  the  time  of  the  injury,  and  the  claimant,  Edward 
McEUigott,  who  was  his  son  by  a  former  marriage  and  less 
than  eighteen  years  of  age,  and  also  living  with  the  deceased 
employee  at  the  time  of  the  injury,  are  thereby  conclusively 
presumed  to  be  wholly  dependent  upon  the  deceased  at  the 
time  of  the  injury,  and  that  they  are  each  entitled  to  a  weekly 
payment  of  $3.75  as  such  dependents  for  a  period  of  two  hundred 
and  sixty-five  and  five-sevenths  weeks  from  Dec.  8,  1913,  said 
two  hundred  and  sixty-five  and  five-sevenths  weeks  being  three 
hundred  weeks  less  the  period  of  thirty-four  and  two-sevenths 
weeks,  from  April  12,  1913,  the  date  of  the  injury,  to  Dec.  8, 
1913,  the  date  of  the  death  of  said  employee,  December  8  being 
also  the  date  of  the  last  payment  due  to  said  employee  during 
his  life.  The  committee  finds  further  that  the  deceased  was 
wholly  incapacitated  for  work  by  reason  of  the  injury  from  the 
falling  timber  for  fifteen  and  two-sevenths  weeks,  beginning 
the  fifteenth  day  after  April  12,  1913,  the  date  of  the  injury, 
said  fifteen  and  two-sevenths  weeks  including  the  following: 
April  26  and  April  27,  two  days;  June  16  to  July  7,  three  weeks; 
September  16  to  December  8,  twelve  weeks;  and  that  there  is 
due  to  the  estate  of  the  deceased  for  compensation  therefor 
$114.64,  being  at  the  rate  of  $7.50  per  week  for  said  period  of 
fifteen  and  two-sevenths  weeks;  also  that*  Dr.  Tully  should  be 
paid  his  reasonable  charges  for  medical  services  rendered  to  the 
deceased  during  the  first  two  weeks  after  the  injury. 

David  T.  Dickinson. 
Jeremiah  H.  Kelliher. 
Horace  G.  Pender  dissents. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  at  the  Alder- 
manic  Chamber,  City  Hall,  Fitchburg,  Mass.,  on  Saturday, 
May  16,  1914,  at  11  a.m.,  and  finds  and  decides  as  follows:  — 
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Dr.  Edward  Tully  testified  substantially  the  same  as  at  pre- 
vious hearing,  and  his  evidence  before  the  committee  of  arbi- 
tration is  referred  to  and  made  a  part  of  this  report. 

Dr.  G.  P.  Norton  testified  that  it  was  his  opinion  now  that 
the  cancer  from  which  the  employee  suffered  existed  prior  to 
the  injury  received  on  April  12,  1913. 

Dr.  Timothy  Leary,  called  by  the  insurer,  testified  substan- 
tially as  follows:  — 

Cancer  is  a  growth  of  the  cells  of  the  body,  like  any  other  tissue.  It 
is  a  fact  that  cancer  grows  more  rapidly  in  the  young  than  in  the  old. 
In  yo\mg  people  with  their  splendid  vitality  it  grows  much  more  rapidly. 

In  regard  to  the  traumatic  theory  of  cancer,  I  have  always  believed  that 
traumatism  was  a  very  important  factor,  acting  in  two  ways:  first,  in 
assisting  in  the  dislocation  of  these  cells,  and  second,  by  the  increased 
blood  supply  furnished  in  connection  with  the  injury,  furnishing  these 
cells  with  unusual  nutrition.  The  character  of  the  traumatism  in  the 
production  of  a  carcinoma  must  be  repeated  injiuies  applied  directly 
to  the  seat  where  the  cancer  grows.  There  is  not  only  the  factor  of  the 
displacement  of  these  cells;  that  alone  will  not  produce  cancer.  There 
is  evidently  necessary  other  stimulse,  and  these  stimulsB  are  furnished 
by  repeated  mechanical  injuries  usually  of  relatively  mild  degree.  Cancers 
in  the  stomach  are  very  common  among  the  Germans.  Germans  are 
gross  feeders,  and  the  soft  membrane  at  the  pyloric  end  of  the  stomach 
is  brought  into  contact  with  these  masses  of  food.  It  is  in  the  pyloric 
end  of  the  stomach  that  ulcers  arise,  and  ulcers  are  the  common  cause  of 
cancers  of  the  stomach.  These  irritations  from  food  swallowed  in  this 
way  correspond  to  traumatism.  To  form  a  cancer  you  have  to  have 
the  dislocation  of  the  cells  from  their  normal  relations,  and  opportimity 
for  repeated  irritations  in  an  uncovered  surface.  The  cardiac  end  of 
the  stomach  is  the  best  guarded  structure.  It  is  way  up  under  the  ribs. 
It  is  impossible  to  feel  a  cancer  of  the  cardiac  end  of  the  stomach  until 
it  gets  as  big  as  your  fist.  This  is  an  unusual  type  of  cancer  of  the  stomach. 
The  common  type  takes  place  at  the  pyloric  end  of  the  stomach.  Car- 
cinoma is  a  growth  of  the  cells  of  the  epithelium.  There  is  very  little 
evidence  that  a  single  blow  ever  produced  a  carcinoma,  and  what  evidence 
there  is  definitely  related  to  the  point  where  the  carcinoma  arose.  I 
absolutely  do  not  believe  that  a  blow  on  the  back  such  as  he  received 
could  injure  the  stomach.  In  this  case  there  would  be  some  force  trans- 
mitted to  the  stomach,  but  not  a  great  deal.  No  blow  could  have  been 
delivered  which  could  have  reached  where  the  cancer  originated.  In- 
direct violence  could  not  have  been  great  enough  to  do  much  harm  to 
his  stomach  because  the  stomach  is  an  elastic  organ,  and  you  cannot 
transmit  violence  to  do  serious  harm  unless  you  crush.  Crushing  injuries 
would  do  so.    I  think  in  this  case  we  can  eliminate  indirect  violence  of 
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that  sort.  An  injury  sufficient  to  reaci^  the  cardiac  end  of  the  stomach 
would  mean  crushing  of  the  back  bone  and  ribs,  and  would  necessarily 
mean  violence  to  other  organs. 

In  regard  to  the  rapidity  of  the  growth  of  cancer  in  a  man  fifty-three 
years  of  age,  a  cancer  is  not  a  thing  which  grows  over  night.  A  cancer 
is  a  thing  which  takes  months,  and,  therefore,  if  we  had  a  definite  symptom 
of  loss  of  weight  in  a  man  fifty-three  years  of  age  you  must  trace  your 
cancer  back  several  months.  I  believe  without  question  that  the  cancer 
existed  previous  to  the  accident,  in  view  of  this  fact.  The  fact  that  he 
had  difficulty  in  swallowing  in  June  showed  that  in  a  man  of  his  years 
the  cancer  had  been  going  on  for  at  least  five  months,  to  reach  a  point 
where  it  would  obstruct  the  introduction  of  food.  After  the  symptoms 
of  obstruction  were  first  noticed,  it  would  be  a  period  of  months  before 
the  obstruction  would  be  absolute.  His  obstruction  became  absolute, 
as  a  matter  of  fact,  in  five  or  six  months,  and  that  strikes  me  as  being  a 
reasonable  progression.  A  carcinoma  at  the  cardiac  end  of  the  stomach 
cannot  be  caused  or  aggravated  by  a  single  act  of  violence. 

Dr.  Francis  D.  Donoghue  stated  that  he  agreed  substantially 
with  Dr.  Leary's  testimony;  that  he  had  made  a  search  of  the 
literature  on  carcinoma  and  could  not  find  in  literature,  in  any 
authority,  any  case  of  carcinoma  of  the  cardiac  end  of  the 
stomach  from  external  violence;  that  it  was  impossible  to  sub- 
ject the  cardiac  end  of  the  stomach  to  injury  by  external  vio- 
lence unless  as  described  by  Dr.  Leary;  and  where  the  word 
"traumatism"  is  used  in  literature  in  regard  to  ulcer  of  the 
stomach  and  carcinoma  of  the  stomach,  it  refers  to  internal 
traumatisms,  as  described  by  Dr.  Leary,  to  the  efltect  of  irri- 
tating food  or  drink,  food  which  has  a  lot  of  rough  things  in 
it,  or  taking  hot  drinks.  The  word  "traumatism"  means  in- 
ternal traumatism.  Dr.  Donoghue  expressed  the  opinion  that 
although  the  injury  did  not  affect  the  cancer,  it  affected  the 
man,  and  that  the  accident  took  some  of  his  support  out  of 
him.  All  the  effects  fairly  attributable  to  the  injury  should 
have  ceased  "within  two  months  after  the  date  of  said  injury. 

The  Board  finds,  upon  all  the  evidence,  that  the  external 
violence  in  this  case  was  too  remote  to  be  a  factor  in  producing 
or  aggravating  a  growth  located  at  the  cardiac  end  of  the 
stomach,  this  portion  of  the  stomach  being  so  protected  as  to 
make  it  improbable  that  the  blow,  or  injury,  such  as  it  is 
claimed  the  employee  received,  caused  a  condition  of  cancer. 
The  weight  of  the  evidence  shows  that,  by  reason  of  the  early 
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development  of  symptoms  -of  obstr,uction,  the  growth  must 
have  been  present  at  the  time  of  the  accident,  and  that  it 
pursued  the  usual  course  of  an  obstructing  cancer  in  this  posi- 
tion. This  was  shown  by  the  fact  that  the  eiUployee  got  tem- 
porary relief  by  the  making  of  an  opening  into  the  stomach, 
so  that  it  became  possible  to  give  him  more  nutrition.  There 
was  no  direct  violence  over  the  stomach,  or  in  the  region  of  the 
growth;  therefore  direct  violence  was  not  a  possible  factor  in 
the  development  or  acceleration  of  said  growth.  The  evidence 
further  shows  that,  so  far  as  the  incapacity  which  may  fairly 
be  attributed  to  the  injury  is  concerned,  the  employee  recovered 
from  the  accident  on  or  about  June  15,  1913. 

The  evidence  before  the  committee  of  arbitration  shows  that 
the  employee,  Patrick  McEUigott,  was  not  able  to  earn  wages 
by  reason  of  the  total  incapacity  for  work  due  to  the  injury  on 
April  26  and  27,  1913,  and  that  no  further  wages  were  lost  by 
said  employee  until  June  16,  1913. 

The  Board  finds,  upon  all  the  evidence,  that  all  incapacity 
due  to  the  injury  received  on  April  12,  1913,  ceased  on  June 
15,  1913,  and  that  there  is  due  the  estate  of  the  employee, 
Patrick  McElUgott,  a  reasonable  allowance  on  account  of  the 
medical  services  rendered  by  Dr.  Edward  J.  Tully  during  the 
first  two  weeks  after  the  injury,  and  the  payment  of  two  days' 
compensation  on  account  of  total  incapacity  for  work,  that  is, 
two-sevenths  of  $7.50,  or  $2.14. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 


MACDONALD  V.   FTOELITY  AND  DEPOSIT  CO.   OF  MARYLAND.    529 


Casg  No.  621. 

George  MacDonald,  Employee, 

Lynn  Wood  Heel  Company,  Employer. 

Fidelity  and  Deposit  Company  of  Maryland,  Insurer. 

Want  of  Written  Notice  not  a  Bar  to  Proceedings  for 
Compensation  when  the  Employer  has  Knowledge 
OF  THE  Injury. 

The  insurer  contends  that  no  written  notice  of  the  injury  had  been  given,  in  ac- 
cordance with  sections  15,  16  and  17  of  Part  II.  of  the  Workmen's  Compensa- 
tion Act,  and  therefore  that  these  proceedings  could  not  be  maintained.  It 
appeared,  however,  that  the  subscriber  had  substantial  knowledge  of  the 
injury  to  such  an  extent  that  any  reasonable  investigation  would  have  revealed 
all  the  material  facts  and  conditions  pertaining  to  the  case. 

Held,  that  want  of  a  written  notice  is  not  a  bat  to  these  proceedings. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  George  MacDonald  v. 
Fidelity  and  Deposit  Company  of  Maryland,  this  being  case 
No.  621  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Addison  M. 
Goldsmith,  Esq.,  for  insurer,  and  Roy  F.  Bergengren,  Esq., 
for  employee,  heard  the  parties  and  their  witnesses  in  the 
Aldermanic  Chamber,  City  Hall,  Lynn,  Mass.,  on  Monday, 
Jan.  5,  1914,  at  2  p.m. 

The  above  employee  on  Nov.  1,  1913,  received  an  injury 
arising  out  of  and  in  the  course  of  his  employment.  His  aver- 
age weekly  wages  at  the  time  were  $13.50.  His  occupation 
was  operating  a  machine  which  grooved  the  inside  of  the  heels 
of  shoes.  While  taking  a  heel  form  from  a  box  a  splinter  was 
forced  into  the  palm  of  his  left  hand.  This  employee  was  left 
handed.  Blood  poisoning  ensued;  the  infection  became  serious 
and  certain  surgical  operations  were  performed  therefor  at  the 
Lynn  Hospital  and  also  by  Dr.  Gustave  Hartman  at  the  Union 
Hospital.     Shortly  before  the  accident  the  employee  had  suf- 
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fered  from  a  boil  on  the  back  of  his  left  wrists  and  had  been 
also  operated  upon  for  its  relief  at  the  Lynn  Hospital  on  Nov. 
5,  1913.  It  was  suggested  by  the  insurer,  and  medical  testi- 
mony was  called  in  support  of  the  contention,  that  the  infec- 
tion of  the  hand  was  the  result  of  infection  from  the  boil  on 
the  back  of  the  wrist.  The  infected  hand  was  operated  upon 
by  Dr.  Hartman  on  November  9,  who  also  continued  to  dress 
the  same  thereafter  up  to  the  present  time. 

It  was  contended  by  the  insurer  .that  no  written  notice  of 
the  injury  had  been  given  to  the  association  or  subscriber  in 
accordance  with  sections  15,  16,  and  17  of  Part  II.  of  the 
Compensation  Act,  and  therefore  these  proceedings  could  not 
be  maintained.  It  appeared,  however,  that  the  subscriber  had 
substantial  knowledge  of  the  injury  on  November  8,  when  said 
subscriber  drew  up  a  written  notice  of  an  accident  by  which 
the  employee  was  injured.  This  written  notice  was  drawn  up 
by  a  superintendent  of  the  subscriber  after  a  conversation  be- 
tween said  superintendent  and  employee  in  regard  to  his  injured 
hand.  At  the  time  of  this  conversation  with  the  superintendent 
blood  poisoning  had  developed  in  the  hand,  and  the  employee 
had  been  treated  at  the  Lynn  Hospital  both  for  the  boil  on  the 
wrist  and  also  to  a  certain  extent  for  the  blood  poisoning  in 
the  hand.  Knowledge  was  therefore  at  this  time,  November 
8,  in  the  possession  of  the  subscriber  to  such  an  extent  that 
any  reasonable  investigation  made  thereafter  by  the  subscriber 
or  the  insurer  could  have  ascertained  all  material  facts  and 
conditions  pertaining  to  the  case.  The  committee  therefore 
finds  that  the  want  of  a  written  notice  is  not  a  bar  to  these 
proceedings  for  compensation  under  the  act. 

The  committee  finds,  on  the  weight  of  the  medical  and  other 
evidence,  that  the  blood  poisoning  and  infection  of  the  left 
hand  was  caused  by  the  splinter  which  was  forced  into  said 
hand  on  November  1,  and  that  the  employee  has  been  wholly 
incapacitated  for  work  thereby  since,  and  will  continue  to  be 
so  incapacitated.  He  will  probably  be  able  to  resume  ordinary 
work  about  Feb.  1,  1914,  but  upon  this  point  the  committee 
makes  no  definite  finding.  The  committee  finds  that  he  is  en- 
titled to  compensation  at  the  rate  of  $6.75  per  week  from  Nov. 
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15,  1913,  the  fifteenth  day  after  the  injury,  during  the  con- 
tinuance of  said  total  disability. 

There  is  also  due  for  reasonable  medical  services  furnished 
on  account  of  said  injury  the  following:  to  Dr.  Gustave  Hart- 
man  for  surgical  operation,  $20,  and  for  six  dressings,  $12;  to 
Dr.  J.  H.  Grant  for  administering  ether,  $5,  a  total  of  $37 
for  medical  services.  There  is  also  a  bill  from  the  Union 
Hospital,  Lynn,  Mass.,  for  $7.50. 

This  decision  and  all  findings  regarding  compensation  or 
the  existence  or  termination  of  incapacity  are  made  subject 
to  review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
in.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

David  T.  Dickinson. 
Addison  M.  Goldsmith. 
Roy  F.  Bergenoren. 


Cask  No.  622. 

GuiSEPPE  NicoTERO,  Employee. 
Pattee  &  Potter,  Employer. 
Globe  Indemnity  Company,  Insurer. 

Refusal  of  Employee  to  permit  op  Performance  of  Oper- 
ation FOR  Removal  of  Affected  Eye  Unreasonable. 
Incapacity  for  Work  held  to  be  due  to  Unreason- 
ableness AND  not  to  the  InJURY. 

The  evidence  showed  that  the  operation  offered  without  cost  to  the  employee  by 
the  insurer  would  cure  the  condition  which  caused  his  incapacity  for  work, 
and  that  said  operation  would  not  be  attended  with  danger  to  life  or  health. 
The  employee  refused  to  accept  the  operation. 

Heldf  that  the  refusal  of  the  employee  to  accept  the  operation  was  unreasonable, 
and  that  all  incapacity  was  due  to  his  unreasonableness  in  refusing  to  accept 
the  operation. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  the  Supreme  Judicial  Court. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  IIL,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Guiseppe  Nicotero  t. 
Globe  Indemnity  Company,  this  being  case  No.  622  on  the  files 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  arbitration  committee,  consisting  of  Edward  F.  Mc- 
Sweeney,  representing  the  Industrial  Accident  Board,  chairman, 
Edward  A.  McEttrick,  representing  the  employee,  and  Ralph 
W.  Steams,  representing  the  insurer,  heard  the  parties  and 
their  witnesses  in  the  Aldermanic  Chamber,  City  Hall,  New- 
ton, Mass.,  Tuesday,  Jan.  13,  1914,  at  10.30  a.m.  F.  H.  Black- 
well,  Esq.,  appeared  as  counsel  for  the  employee  and  Howard 
SheflSeld,  Esq.,  for  the  insurer. 

The  facts  of  this  case  are  as  follows:  — 

Guiseppe  Nicotero,  age  twenty-six  years,  a  laborer,  digging 
cellars  and  doing  general  work  at  an  average  weekly  wage  of 
$12  a  week,  was  employed  by  Winthrop  Pattee  and  John  A. 
Potter,  engaged  in  real  estate  and  building  houses,  etc.,  who 
are  insured  in  the  Globe  Indemnity  Company.  About  3 
o'clock  in  the  afternoon  on  Monday,  July  7,  Nicotero  was  pick- 
ing up  stone  which  other  men  were  breaking  with  a  sledge 
hammer  and  wedge,  when  a  chip  of  steel  broke  off  the  sledge 
hammer  and  struck  him  in  the  left  eye,  causing  an  injury, 
which  with  secondary  changes  has  produced  a  disorganized 
globe  resulting  in  total  loss  of  sight  in  the  injured  eye. 

The  evidence  of  all  the  physicians  who  have  examined  Nico- 
tero is  to  the  same  effect:  if  the  injured  eye  is  not  operated  on 
and  removed,  there  is  danger  of  sympathetic  ophthalmia  of  the 
right  eye  which  may  cause  him  to  lose  it.  There  is  a  chance 
that  the  injured  eye  may  gradually  shrink  up  and  remain  quiet, 
but  it  is  more  likely  that  if  it  is  not  removed  it  will  cause  total 
blindness  in  the  right  eye,  or  at  least  incapacity  to  work.  At 
the  present  time  the  state  of  the  injured  eye,  acting  on  the 
right  eye,  makes  it  impossible  for  the  injured  man  to  work. 

Guiseppe  Nicotero  claimed  that  his  injury  was  due  to  the 
serious  and  willful  misconduct  on  the  part  of  Pattee  &  Potter, 
his  employers. 
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The  evidence  showed  that  the  hammer  from  which  the  chip 
flew  into  Nicotero's  eye  had  been  in  bad  condition  up  to  a 
week  before  the  date  of  the  injury.  It  was  rounded  at  the 
edges  due  to  use,  and  so  threw  oflf  flakes  or  chips  of  steel. 
About  a  week  before  the  injury,  one  Phillippo  Gurgone,  a  fel- 
low employee  who  could  talk  English,  and  because  longer  em- 
ployed by  this  contractor,  was  used  to  transfer  orders  to  his 
fellow  employees  without  occupying  the  position  of  foreman,  or 
receiving  any  more  compensation  than  they  did,  was  told 
by  Superintendent  Sanderson  to  take  this  particular  hammer 
to  the  blacksmith  shop  of  Andrew  Peters  to  be  tempered  and 
repaired.  The  hammer  was  brought  back  on  the  morning  of 
this  injury  and  was  put  into  use  after  1  o'clock  that  day,  and 
had  not  been  in  use  after  being  repaired  for  more  than  twenty 
minutes  when  it  struck  a  stone  or  some  hard  substance  and  a 
chip  flew  off  as  described,  causing  the  injury. 

The  blacksmith  testified  that  the  hammer  was  repaired  in 
the  usual  manner,  and  that  there  was  no  reason  why  it  was 
not  perfectly  safe  to  be  used,  and  that  the  chipping  off  which 
resulted  in  the  injury  to  Nicotero's  eye  was  not  the  result  of 
either  poor  steel  or  poor  work  in  repairing,  and  could  not 
reasonably  have  been  foreseen  or  anticipated  by  Pattee  & 
Potter,  or  anybody  exercising  for  them  the  power  of  superin- 
tendence. 

The  arbitrators  find,  on  the  preponderance  of  the  evidence, 
that  the  claim  the  injury  was  due  to  the  serious  and  willful 
misconduct  on  the  part  of  the  employer,  as  provided  in  section 
3,  Part  II.,  is  not  sustained. 

Mr.  Sheffield,  for  the  Globe  Indemnity  Company,  made  the 
following  offer  to  the  arbitrators:  that  the  insurance  company 
would  admit  that  Nicotero's  incapacity  fot  labor^  as  the  result 
of  the  injury  on  July  7,  still  continues,  and  he  is  entitled  to 
full  compensation  of  one-half  his  average  weekly  wage  of  $12 
a  week  since  the  time  of  the  last  payment  on  the  10th  of 
November  up  to  date,  and  for  such  subsequent  time  as  disa- 
bility continues. 

The  insurance  company  claimed  that  in  view  of  the  circum- 
stances in  this  case,  Nicotero,  in  his  own  iuterests,  should 
accept  the   advice   of   all   the  physicians,   including  his   own 
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physician,  and  have  the  injured  eye  removed.  The  insurance 
company  agreed  that  he  should  be  given  the  privilege  of  select- 
ing his  own  doctor,  provided  that  such  doctor  is  competent  to 
perform  such  an  operation;  the  company  will  pay  the  bill  for 
this  operation,  and  continue  to  pay  compensation  until  he  is 
entirely  recovered  from  the  operation,  and  the  other  eye  is 
in  such  condition  that  he  will  be  able  to  resume  his  work. 

This  offer  was  communicated  to  the  injured  man,  as  shown 
by  the  following  transcript  of  the  testimony:  — 

Q.  (by  Mr.  McSweeney).  Do  you  know  that  if  you  do  not  have  this 
eye  taken  out,  and  such  an  operation  is  not  a  dangerous  one  in  the  sense 
that  it  will  impair  your  life,  you  will  become  totally  blind?  A.  I  can't 
help  it;  I  don^t  care. 

Q.  Do  you  know  that  you  will  become  entirely  blind,  if  you  do  not 
do  as  we  advise  you?    A.  I  don't  care. 

Q.  You  do  not  care  whether  or  not  you  are  blind?     A.  No;  I  do  not. 

Q.  What  will  you  do  after  you  have  become  blind?  What  can  you  do? 
A.  I  will  go  home  to  Italy. 

Q.  Where  will  you  get  the  money  to  go  there?  You  have  none  now? 
A.  No;  I  have  none  now;  if  I  cannot  do  anything  else,  I  will  ask  my  own 
countrymen  to  assist  me. 

Q.  Are  you  married?    A.  Yes,  sir. 

Q.  How  old  are  you?    A.  Twenty-five. 

Q.  Where  is  your  wife?    A.  In  Italy  with  my  two  children. 

Q.  Do  you  think  it  is  fair  to  your  wife  and  children,  and  to  your  country- 
men, to  allow  yourself  to  reach  the  stage  where  you  will  become  a  per- 
manent care  on  them  by  reason  of  your  blindness?  A.  I  don't  care, 
but  I  haven't  that  thought  in  mind;  I  am  afraid  to  have  it  done,  and  I 
am  not  going  to  have  my  eye  pulled  out. 

The  injured  man  was  urged  by  Mr.  Blackwell,  his  attorney, 
to  have  the  operation  performed.  The  following  is  an  extract 
from  the  testimony:  — 

Q.  (by  Mr.  Blackwell).  Joe,  if  I  say  it  wiU  be  much  nicer  for  you 
if  you  have  it  out,  and  that  the  doctor  will  put  in  a  glass  eye  which  will  look 
very  much  like  the  other,  and  if  I  tell  you  that  there  will  be  no  pay  what- 
ever connected  with  having  it  taken  out,  —  and  you  know  it  will  be 
no  easier  for  you  to  hve  in  Italy  if  you  are  blind  than  here,  —  will 
you  not  consent  to  have  this  thing  done?  A.  I  am  not  satisfied;  I  don't 
care,  I  am  afraid  to  have  it  done. 

The  injured  man,  Nicotero,  was  requested  and  promised  to 
report  at  the  office  of  the  Industrial  Accident  Board  on  the 
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day  following  the  hearings  to  give  the  chairman  of  the  arbi- 
tration committee  an  opportunity  to  get  Nicotero  to  talk  to 
an  Italian  clergyman  of  his  faith,  or  some  prominent  Italian 
in  whom  he  might  have  confidence,  who  would  try  to  convince 
him  that  the  best  thing  for  him  to  do  would  be  to  submit  to 
the  simple  operation  to  save  the  other  eye,  and  restore  him 
to  full  health  and  industry.  Nicotero  did  not  keep  his  promise 
to  come.  After  an  interval  of  about  a  fortnight  the  chairman 
of  the  arbitration  committee  got  in  touch  with  Mr.  Bianco,  a 
representative  of  the  Italian  consul's  office,  and  asked  his 
assistance  in  getting  Nicotero  to  accept  this  necessary  opera- 
tion. On  Feb.  6,  1914,  Nicotero  called  at  the  oflSce  of  tlie 
Industrial  Accident  Board,  accompanied  by  Mr.  Bianco,  repre- 
senting the  Italian  consul,  and  Guiseppe  Cavallo  of  13  Cherry 
Street,  Newton.  The  injured  man,  Nicotero,  told  Mr.  Mc- 
Sweeney  that  he  had  decided  to  accept  the  offer  of  the  insurer 
to  have  an  operation  on  the  eye,  and  through  Mr.  Bianco  sub- 
mitted the  names  of  two  eye  specialists  to  perform  this  opera- 
tion. This  offer  was  referred  immediately  to  the  representative 
of  the  insurance  company,  who  agreed  to  employ  Dr.  Francis 
J.  Proctor  of  397  Marlborough  Street,  one  of  the  physicians 
named  by  Nicotero,  and  to  defray  all  the  expenses  of  this 
operation,  and  of  the  subsequent  medical  care  of  Nicotero. 

On  February  10  a  letter  was  received  from  Francis  H. 
Blackwell,  attorney  for  Nicotero,  which  said  that  Nicotero 
had  come  to  his  house  and  informed  him  that  he  had  been  in- 
terviewed by  the  Italian  consul  and  promised  to  have  the  opera- 
tion performed,  but  had  changed  his  mind,  and  requested  Mr. 
Blackwell  to  notify  the  consul  and  the  Industrial  Accident 
Board  to  this  effect,  and  further,  that  he  would  not  have  an 
operation  except  in  Italy,  where  his  family  is.  Mr.  Blackwell 
in  his  letter  inclosed  a  copy  of  a  letter  to  the  Italian  consul 
in  which  he  said,  "  I  hope  it  may  result  in  your  being  able  to 
induce  Guiseppe  to  have  this  operation  immediately,  because 
more  than  one  of  the  eye  doctors  have  stated  that  impairment 
of  the  remaining  eye  is  imminent,  and  affectation  certain  at  or 
approximate  to  this  time."  Subsequently,  the  chairman  of  the 
arbitration  committee  consulted  with  Mr.  Blackwell  and  Mr. 
Bianco,  representative  of  the  Italian  consul;  and  in  view  of  the 
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fact  that  Nicotero  remains  obdurate  in  his  decision  that  he  will 
not  have  the  operation  performed,  although  fully  realizing  the 
necessity  for  it,  and  the  fact  that  without  it  he  will  probably 
become  blind,  further  attempts  to  impress  Nicotero  to  save 
himself  from  blindness  seem  to  be  unwarranted. 

The  arbitrators  find  that  due  to  an  injury-  arising  out  of 
and  in  the  course  of  the  employment,  Nicotero's  left  eye  has 
been  totally  lost.  The  injured  employee  has  been  examined  by 
a  number  of  reputable  eye  specialists,  all  of  whom  agree  that 
there  is  no  possibility  of  recovering  the  sight  in  the  injured 
eye.  All  these  specialists  also  agree  that  if  the  injured  eye 
is  'not  removed  the  right  eye,  which  is  now  normal,  will  almost 
inevitably  become  sympathetically  infected,  which  will  end  in 
loss  of  vision  in  that  eye  and  total  blindness.  The  insurer 
offers  to  pay  for  the  operation  of  removing  the  injured  eye, 
which  operation  is  not  dangerous  to  life,  and  from  which  there 
are  to  be  apprehended  practically  no  serious  consequences. 
The  specialists  further  agree  that  if  this  operation  is  performed 
the  good  eye  will  be  saved. 

The  arbitrators  further  find  that  the  injured  workman  agreed 
on  February  6  to  accept  the  offer  of  the  insurer  to  employ 
Dr.  Proctor  to  perform  the  necessary  operation,  and  subse- 
quently refused  to  have  this  operation  performed,  saying  that 
he  would  not  consent  to  an  operation  being  performed  other 
than  at  his  home  in  Italy. 

The  arbitrators  find  a  long  line  of  English  decisions  which 
consistently  adhere  to  the  principle  laid  down  in  Warncken  tj. 
R.  Moreland  &  Son,  Ltd.,  2  B.  W.  C.  C.  350,  which  says:  — 

A  workman  must  behave  reasonably,  and  if  the  incapacity,  or  the 
continuance  of  the  incapacity,  after  a  certain  time,  is  due  to  the  fact 
that  he  has  not  behaved  reasonably,  then  the  continuing  incapacity  is 
not  a  consequence  of  the  accident,  but  a  consequence  of  his  own  un- 
reasonableness. — 

In  Donelly  v,  W.  Baird  &  Co.,  Ltd.,  1  B.  W.  C.  C.  95,  the 
principle  is  expressed  more  in  detail  as  follows:  — 

Where  the  operation  is  not  attended  with  risk  to  health  or  unusual 
suffering,  and  where  the  recovery  of  the  use  of  the  [limb]  is  reasonably  clear, 
if  .  .  .  the  sufferer,  either  from  defect  of  moral  courage,  or  because  he 
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is  content  ...  to  live  on  the  pittance  .  .  .  under  the  .  .  .  act,  refuses 
to  be  operated  on,  ...  his  continued  inability  to  work  ...  [is]  the 
result  of  his  refusal.  (Paddington  Borough  Council  v.  Stack,  2  B.  W. 
C.  C.  402;  Anderson  v.  William  Baird  &  Co.,  40  Sc.  L.  R.  263;  Sweeney 
V.  Pumpherston  Oil  Co.  Lim.,  40  Sc.  L.  R.  721.) 

The  arbitrators  find  in  this  case  that  this  operation  is  not 
attended  by  risk  to  health  or  unusual  suffering.  It  is  reason- 
ably certain  that  the  effect  desired  to  save  the  good  eye  will 
be  accomplished.  In  consequence  of  a  defect  of  moral  courage, 
and  an  unreasonable  attitude  of  fear  on  the  part  of  the  injured 
employee,  he  chooses,  therefore,  to  put  himself  in  the  danger 
of  being  permanently  blind  and  a  public  charge,  whereas  the 
submission  to  a  simple  and  not  dangerous  operation  will  restore 
him  to  health  and  industry.  Nicotero  is  an  unskilled  and  un- 
educated man,  dependent  wholly  upon  manual  labor  for  his 
livelihood.  There  is  no  substantial  reason  for  claiming  that 
he  will  be  disfigured,  because  already  the  injured  eye  is  atro- 
phied and  he  is  disfigured.  If  this  operation  had  been  per- 
formed at  the  time  it  was  first  offered  he  would  at  the  time 
of  writing  this  decision  probably  be  in  as  good  a  position  to 
labor  and  to  earn  as  high  wages  as  he  was  before  the  injury. 

Under  the  circumstances,  therefore,  the  arbitrators  find  that 
the  obligation  on  the  part  of  the  insurer  to  continue  the  pay- 
ment of  disability  compensation  should  cease.  The  employee 
has  been  paid  fifty  weeks*  additional  compensation  for  the  total 
loss  of  one  eye,  as  provided  in  section  11  of  Part  II.,  and  his 
weekly  compensation  of  one-half  his  average  weekly  wage 
should  cease  on  March  1,  1914,  for  the  reason  that  all  disability 
and  incapacity  after  that  date  will  not  arise  out  of  the  injury 
received  in  the  course  of  the  employment,  but  will  be  due 
wholly  to  the  employee's  unreasonable  refusal  to  undergo  an 
operation  for  the  removal  of  the  left  eye,  the  expense  of  which 
has  been  proffered  in  good  faith  by  the  insurer. 

Edw.  F.  McSweeney. 
Ralph  W.  Stearns. 
Edward  A.  McEttrick  dissents. 
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Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Thursday,  March  26,  1914,  at  2  p.m.,  and  affirms  and 
adopts  the  findings  of  the  committee  of  arbitration. 

Howard  Sheffield,  Esq.,  attorney  for  the  insurer,  renewed  at 
the  hearing  on  review  the  offer  previously  made  to  the  com- 
mittee of  arbitration,  and  stated  that  his  company  would  pay 
for  an  operation  in  Massachusetts  for  the  removal  of  the  af- 
fected eye  by  a  reputable  specialist  selected  by  the  employee, 
or  his  attorney,  and  pay  compensation  on  account  of  the  in- 
capacity for  work  resulting  from  said  operation. 

F.  H.  Blackwell,  Esq.,  at  the  request  of  the  chairman  of  the 
Industrial  Accident  Board,  asked  the  employee  to  consent  to 
the  operation,  and  the  latter  stated  that  he  desired  to  have  it 
performed  in  Italy  and  would  not  consent  to  its  performance 
in  Massachusetts. 

By  agreement,  the  oiFer  of  the  insurer  was  held  open  for  ten 
days,  the  attorney  for  the  employee  stating  that  he  would  en- 
deavor in  the  meantime  to  secure  the  latter's  consent  to  the 
operation.  Later,  the  Board  was  informed  that  the  employee 
would  not  agree  to  have  the  operation  performed  in  this  State. 

All  of  the  medical  evidence  in  the  case  shows  that  there  is 
not  any  possibility  of  recovering  sight  in  the  affected  eye,  and 
that  if  said  eye  is  not  removed,  the  right  eye,  which  is  not  at 
present  affected,  will  probably  become  sympathetically  infected 
and  total  blindness  result.  The  removal  of  the  injured  eye  will 
preserve  the  sight  in  the  remaining  eye  to  the  employee.  The 
evidence  shows  that  the  operation  would  be  a  simple  one  and 
would  not  be  attended  with  danger  to  life  or  health,  or  with 
any  suffering,  and  that  the  removal  of  the  eye  would  restore 
the  employee  to  his  full  earning  capacity  as  a  laborer. 

With  an  operation  the  evidence  shows  that  the  employee 
will  no  longer  be  incapacitated  for  work;  without  an  operation 
incapacity  for  work  will  continue  indefinitely.  There  is,  of 
course,  no  question  of  compelling  the  employee  to  submit  to 
an  operation.  The  question  at  issue  is  whether  an  employee 
who  unreasonably  declines  to  undergo  an  operation  that  is 
shown  to  be  safe,  and  free  from  pain  or  danger,  is  to  be  con- 
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sidered  as  incapacitated  as  a  result  of  an  injury,  or  whether 
such  incapacity  should  be  attributed  to  his  voluntary  action 
in  refusing  to  accept  reasonable  and  expert  surgical  treatment. 

It  has  been  shown  by  evidence  that  the  operation  will  afford 
a  cure  of  the  condition  which  causes  the  employee's  incapacity 
for  work,  and  will  prevent  any  loss  of  vision  in  the  unaffected 
eye,  and  it  has  been  shown,  further,  that  there  is  no  danger  by 
reason  of  the  performance  of  this  operation.  Since  the  opera- 
tion will  not  be  attended  with  danger  to  life  or  health,  and 
according  to  expert  medical  and  surgical  opinion  offers  a  cure 
of  the  conditions  which  cause  incapacity  for  work,  the  employee 
should  either  voluntarily  accept  the  operation  which  the  insurer 
agrees  to  provide  or  withdraw  his  claim  for  compensation.  The 
employee  should  at  all  times  avail  himself  of  such  reasonable 
remedial  measures  as  are  within  his  power  to  obtain,  and  en- 
deavor to  advance  his  restoration  to  normal  working  eflSciency 
in  every  possible  reasonable  way. 

The  Industrial  Accident  Board  finds,  upon  all  the  evidence, 
that  the  refusal  of  the  said  employee,  Guiseppe  Nicotero,  to 
permit  of  the  performance  of  an  operation  for  the  removal  of 
the  affected  eye  is  unreasonable,  and  that  by  reason  of  said 
unreasonable  refusal  he  is  incapacitated  for  work,  said  incapac- 
ity not  being  due  to  the  injury;  therefore  no  compensation  is 
due  said  employee  after  March  1,  1914,  at  which  date  all 
incapacity  due  to  the  injury  ceased. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 
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Case  No.  630. 

Ellen  Twoomey,  Widow  of  John  T.  Twoomet,  Employee. 
Patrick  J.  Burns,  Employer. 
Royal  Indemnity  Company,  Insurer. 

No  Causal  Relation  between  the  Personal  Injury  and 
Death,  which  was  due  to  a  Perforated  Ulcer  of 
THE  Stomach. 

The  employee  received  a  personal  injury  arising  out  of  and  in  the  oourse  of  his 
employment,  by  reason  of  a  kick  on  the  right  hand  by  a  horse  while  he  was 
attempting  to  fit  a  shoe  on  said  horse.  He  was  incapacitated  for  work  for  a 
period  of  about  a  month,  after  which  he  resumed  his  regular  employment. 
Shortly  afterwards  he  became  ill,  and  died  in  the  hospital  a  day  later  from  a 
perforated  ulcer  of  the  stomach.  The  medical  evidence  showed  that  there 
was  no  causal  relation  between  the  ulcer  and  the  injury. 

Hdd,  that  the  death  of  the  employee  did  not  result  from  a  personal  injury  arising 
out  of  and  in  the  course  of  his  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Ellen  Twoomey, 
widow  of  John  T.  Twoomey,  v.  Royal  Indemnity  Company, 
this  being  case  No.  630  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man,  representing  the  Industrial  Accident  Board,  chairman, 
Patrick  D.  Walsh,  Esq.,  6  Beacon  Street,  Boston,  Mass.,  repre- 
senting the  widow,  and  George  H.  McDermott,  Esq.,  Tremont 
Building,  Boston,  Mass.,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  in  the  Hearing  Room  of  the  Indus- 
trial Accident  Board,  New  Albion  Building,  Boston,  Mass.,  on 
Friday,  April  24,  1914,  at  10  a.m. 

F.  M.  Cummings,  Esq.,  appeared  for  the  widow  and  Arthur 
H.  Stetson,  Esq.,  for  the  insurer. 

Mr.  Cummings  stated  that  he  thought  the  question  was 
entirely  a  medical  dispute,  a  question  of  whether  the  injuries 

received  in  the  accident  caused  the  death. 

• 

Mr.  Stetson.  The  question  as  I  understand  it  —  I  understood  that 
the  claim  was  made  that  the  injury  which  this  man  sustained  on  September 
20.  while  in  the  employ  of  our  insured,  was  the  cause  of  his   death. 
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We  dispute  that,  and  we  admit  nothing  as  to  the  nature  of  the  injury 
or  of  the  cause  of  the  death.  We  dispute  the  causal  connection  between 
the  accident  and  death.  To  save  time,  we  will  admit  that  John  T. 
Twoomey  was  kicked  in  the  right  hand  by  a  horse  which  he  was  shoeing 
in  the  blacksmith  shop  of  P.  J.  Bums,  who  is  our  insured,  on  the  twentieth 
day  of  September,  1913;  and  I  can  go  further;  we  will  admit,  if  I  am 
correct  in  the  dates,  that  he  worked  during  the  day  of  Sept.  20,  1913, 
which  was  the  day  he  was  injured,  until  5  o'clock  in  the  afternoon,  and 
that  he  was  away  from  work  until  the  twentieth  day  of  October,  1913; 
that  he  worked  from  the  twentieth  day  of  October  up  to  the  twenty-fifth 
day  of  October,  and  that  about  10  o'clock  in  the  morning  of  the  twenty- 
fifth  day  of  October  he  was  taken  with  the  sickness  which  proved  to  be  his 
last  sickness;  that  he  was  taken  to  the  Boston  City  Hospital  on  the 
morning  of  the  26th,  somewhere  early  in  the  morning,  and  that  he  died 
at  the  City  Hospital  a  few  hours  after  being  admitted  there.  It  can  be 
agreed  that  compensation  was  paid  to  Mr.  Twoomey  amounting  to 
S22.88,  —  that  would  be  at  the  rate  of  110  a  week,  —  and  that  medical 
bills  were  paid  to  the  amount  of  S17,  ■ —  a  total  of  $39.88;  that  a  request 
was  made  upon  Mrs.  Twoomey,  the  dependent  widow,  who  is  the  claimant 
in  this  case,  by  the  insurance  company  some  time  during  November,  for 
permission  to  have  an  autopsy  performed  on  the  body  of  John  Twoomey; 
that  the  insurance  company  was  to  pay  all  the  bills  connected  with  the 
autopsy;  that  she  was  to  be  represented  by  her  own  physician;  that  this 
request  was  refused;  and  that  a  copy  of  the  request  and  refusal  was 
sent  to  the  attorney  for  Mrs.  Twoomey,  Mrs.  Twoomey  and  the  In- 
dustrial Accident  Board. 

John  Francis  O'Brien,  clerk  in  the  superintendent's  office  at 

the  Boston  City  Hospital,  was  duly  sworn  and  read  the  report 

of  the  hospital  in  the  case  of  John  Twoomey,   which  is  as 

follows:  — 

Surgical  Records,  Vol.  B.  640,  Page  98. 

Casualty  2.    Oct.  26,  1913.    Dr.  Monks.    Liu. 

John  Twoomey,  53  years,  married.    Ireland.    Horseshoer,  24  St.  Rose 

otr.,  J.  Jr. 

Intestinal  perforation. 

Family  history  and  past  history:  Not  obtained. 

Present  illness:  Patient  in  perfect  health  until  yesterday  morning,  when, 
while  working,  he  was  suddenly  taken  ill  with  an  acute  abdominal  pain. 
Vomited  repeatedly,  but  vomitus  was  never  f cecal.    No  blood  in  vomitus. 

Ph3r8ical  examination:  Not  made.    See  local. 

Local.  Clarke:  Patient  in  profound  shock,  conscious  and  rational. 
Temperature  98,  pulse  110,  W.  B.  C.  13,000.  Abdomen  board-like  with 
dullness  in  right  flank.  DuUness  does  not  shift  on  moving.  Heart  and 
lungs    negative.    Urine    apparently    normal    (macroscopic).     Diagnosis 
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of  perforation  made  and  service  notified.    Patient  grew  rapidly  worse 
given  stimulation,  but  was  unconscious  before  visiting  surgeon  arrived. 
Patient  admitted  at  4.45  and  died  at  6.03  a.m. 
Dificbarged  dead.    No  autopsy. 

Dr.  Fred  W.  Beering  testified  as  follows:  — 

I  attended  John  Twoomey  of  St.  Rose  Street  some  time  in  the  month 
of  September,  1913;  he  called  on  me  in  the  afternoon  about  5.30  or  6 
o'clock  on  the  day  he  was  injured,  which  was  probably  September  20,  and 
I  found  that  he  had  a  sUght  compound  fracture  of  the  finger,  which  I 
reduced  to  a  simple  fracture;  it  went  septic  on  the  third  or  fourth  day, 
and  then  the  glands  of  the  arm  were  swollen;  I  saw  him  from  ten  to 
fifteen  times;  I  knew  that  he  died  at  the  City  Hospital;  I  sent  him  there; 
I  saw  him  about  3  o'clock,  I  think  it  was,  Saturday  afternoon  —  about  3 
or  4  o'clock  in  the  afternoon.  He  went  to  the  hospital  Sunday  morning. 
I  think  that  was  the  25th  of  October,  but  I  am  not  positively  sure;  he 
had  a  streptococcus  infection,  and  I  presume  that  the  streptococcus 
might  have  been  the  cause  of  the  peritonitis,  being  in  the  condition  he 
was  in. 

Q.  In  your  opinion,  would  you  say  that  the  injury  which  he  received 
on  Sept.  20,  1913,  was  the  cause  of  his  death  on  Oct.  26,  1913?  A.  Well, 
if  it  wasn't  for  the  septic  infection  I  would  say  no,  it  was  not  the  cause; 
the  streptococcus  being  there,  in  my  opinion,  it  would  have  a  strong 
tendency  to  cause  it. 

Q.  Other  than  that  septic  condition,  was  there  any  other  disease  or 
injury  from  which  he  was  suffering?  A.  No;  not  that  I  knew  of  at  the 
time. 

The  diagnosis  of  the  City  Hospital  record  agrees  with  my  diagnosis 
thoroughly.  I  attended  Mr.  Twoomey  previous  to  September,  when  he 
had  this  accident.  I  was  his  family  physician.  I  have  known  him 
probably  ten  or  twelve  years  previous  to  the  accident.  I  had  treated 
him  during  that  time  for  acute  indigestion.  The  last  time  I  saw  Twoomey 
professionally,  to  the  best  of  my  belief,  was  between  two  and  a  half  and 
three  years  ago.  At  that  time  I  treated  him  for  acute  indigestion.  I 
have  forgotten  which  finger  was  fractiured,  and  I  have  also  forgotten 
which  hand  it  was.  A  compound  fracture  is  where  any  portion  of  the 
bone  will  stick  through  and  break  through  the  skin.  In  order  to  have 
a  compound  fracture  there  must  be  some  breaking  of  the  skin.  Four  or 
five  days  after  he  came  to  me  it  went  septic.  Septic  peritonitis  could 
come  from  a  septic  compound  fracture  in  this  respect,  the  bacteria  that  has 
caused  the  septic  condition  can  cause  septic  peritonitis.  This  swelling 
in  his  arm  took  place  about  two  or  three  weeks  afterwards,  at  least  two 
weeks  afterwards.  The  nature  of  the  swelling  was  just  a  little  red  line 
in  the  large  glands  in  the  elbow  and  under  the  arm.  A  septic  peritonitis 
can  develop  in  twenty-four  to  forty-eight  hours.    In  my  opinion  it  would 
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be  a  little  longer  than  twelve  hours,  although  it's  possible  in  twelve  hours. 
As  a  rule,  those  things  go  along  forty-eight  hours,  I  think,  before  they  — 
that  is,  you  don't  look  for  much  trouble  until  forty-eight  hours  have 
passed. 

Q.  (by  arbitrator  for  insurance  company).  What  other  cause  might 
there  be  —  could  you  think  of  any  other  cause  for  intestinal  perfonilkRiT 
A.  You  mean  a  cause  that  would  cause  perforation?  Ulcers  would  be 
one  cause,  the  bowels  becoming  tied  up  would  be  another  cause  of  it. 

Q.  You  could  get  a  perforating  ulcer  of  the  intestines  without  any  septic 
condition?    A.  Surely. 

Q.  Whether  you  could  get  infection  for  your  ulcerous  formation  in  the 
intestines,  —  whether  you  could  get  it  without  the  entrance  of  outside 
bacteria?    A.  Certainly. 

Q.  (by  arbitrator  for  widow).  I  imderstood  you  to  say  that  the  glands 
under  the  elbow  and  arm  became  swollen  two  or  three  weeks  after,  —  what 
would  that  indicate?  A.  It  indicated  that  the  bacteria  had  gone  up  the 
arm. 

Q.  And  that  bacteria  was  caused  from  the  wound  in  the  finger?  A. 
That's  my  opinion,  yes,  sir. 

Acute  indigestion  could  not  cause  the  swelling  of  that  arm. 

Mrs.  Ellen  Twoomey  testified  as  follows:  — 

My  husband  never  complained  of  pain  in  the  stomach  or  anything  to 
indicate  that  he  had  ulcers  of  the  stomach.  I  was  married  twenty-five 
years  to  Mr.  Twoomey  before  his  death.  *  I  recall  the  accident  and  his 
coming  home  on  that  day,  but  I  did  not  look  at  his  hand.  He  was  in 
such  a  sick  condition  that  I  tried  to  make  him  comfortable.  I  didn't  look 
at  his  hand.  I  did  not  see  any  cut,  but  I  think  there  was  a  discolorment  in 
his  hand.  Dr.  Beering  took  care  of  his  hand  and  bandaged  it  and  I  did 
not  have  much  to  do  with  it.  I  saw  his  hand  in  the  meantime,  and  I 
didn't  notice  any  scar  on  it.  My  husband  was  troubled  with  attacks  of 
indigestion  for  fifteen  or  twenty  years;  he  did  not  have  them  very  fre- 
quently; the  last  time  he  had  an  attack  was  three  years  ago;  he  used  to 
take  soda  for  the  indigestion;  during  the  last  year  previous  to  his  death 
I  remember  him  taking  a  little  soda  to  the  shop.  I  never  noticed  any 
swelling  of  the  hand  where  he  was  kicked.  When  I  speak  of  a  cut  on  his 
hand  I  mean  that  I  did  not  see  any  blood  or  any  large  cut;  if  there  was 
a  small  incision  which  was  not  bleeding  at  the  time  I  saw  his  hand  I  would 
not  notice  it;  there  was  no  bleeding  that  I  noticed. 

Patrick  J.  Burns  testified  as  follows:  — 

I  am  in  the  employ  of  P.  J.  Bums,  the  man  with  whom  Mr.  Twoomey 
worked  before  his  death.  I  knew  Mr.  Twoomey  for  about  a  year  and 
seven  months;  he  worked  with  me  in  the  shop.    I  can't  tell  just  the  date 
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when  Mr.  Twoomey  was  fitting  a  shoe  on  the  foot  of  this  horse.  He 
went  over  and  put  his  hand  down  to  pick  up  the  horse's  foot,  and  the  horse 
picked  up  a  little  quick  and  just  hit  him  on  the  knuckle.  I  think  he  was 
hit  on  4h.e  joint  of  the  little  finger  of  the  right  hand.  There  was  no  shoe 
on  the  horse;  he  was  just  going  to  fit  a  shoe  on.  It  was  pretty  near 
5  o'clock  when  it  happened,  and  he  probably  worked  fifteen  or  twenty 
minutes  after.*  I  saw  the  accident  happen,  and  I  looked  at  the  hand  after 
it  happened;  there  was  no  cut  as  I  could  see.  I  have  known  Mr.  Twoomey 
about  a  year  and  six  or  seven  months.  During  the  time  I  have  known  Mr. 
Twoomey  I  have  known  him  to  be  troubled  with  indigestion  on  two  or 
three  occasions;  he  would  have  pains  in  his  stomach;  he  would  have  to 
sit  down  and  rest  sometimes  for  a  couple  of  hours  and  sometimes  an 
hour.  I  only  saw  him  vomit  on  two  occasions.  I  was  there  when  he 
had  that  attack  on  the  25th  of  October.  It  just  came  the  same  as  all 
the  rest;  he  got  pains  in  his  stomach  and  he  sat  down  for  a  little  while; 
he  commenced  to  get  worse  and  finally  we  had  to  send  for  a  doctor;  we 
sent  for  Dr.  Kenneally;  after  the  doctor  gave  him  some  lime  water  and 
something  else  he  vomited.  I  couldn't  say  how  long  ago  he  had  an 
attack  previous  to  this  one.  I  should  judge  he  had  about  three  or  four 
during  the  year  previous  to  that.  Mr.  Twoomey  told  me  he  was  always 
more  or  less  troubled  by  that  indigestion;  he  said  there  were  lots  of 
things  he  would  like  to  eat,  but  he  could  not  touch  them  because  they 
did  not  agree  with  him. 

Mr.  P.  J.  Burns  testified  as  follows:  — 

I  am  the  proprietor  of  the  shop  where  Mr.  Twoomey  worked  shortly 
before  his  death.  I  only  know  what  I  was  told  about  the  accident.  The 
accident  must  have  occurred  in  the  forenoon.  If  it  happened  on  Septem- 
ber  20  it  must  have  happened  in  the  forenoon.  Occasionally  I  go  in  from 
one  shop  to  the  other,  and  Mr.  Twoomey  and  my  nephew  or  some  one  of 
them  told  me  that  Mr.  Twoomey  got  hurt.  [Mr.  Bums  identified  his 
handwriting  on  the  report  of  the  accident.]  I  saw  Mr.  Twoomey  the  day 
he  was  hurt;  after  he  got  hurt  a  little  while  he  told  me  he  did  not  think 
he  could  keep  on  working  —  his  hand  was  painful.  I  looked  at  his  hand 
and  I  didn't  see  any  cut  or  anything  of  that  sort.  I  did  not  notice  anything 
that  would  indicate  that  he  received  a  blow.  I  advised  him  to  use  cold 
water.  He  worked  just  a  httle  while.  It  must  have  been  in  the  forenoon, 
because  we  don't  open  the  shop  in  the  afternoon.  Mr.  Twoomey  had 
worked  for  me  about  a  year  and  seven  months.  I  recall  the  attack  of 
indigestion  he  had  when  he  came  back  on  October  25;  I  was  present  at 
that  time.  I  have  known  of  his  being  troubled  that  way  at  other  times 
while  in  my  employ.  Two  or  three  times  I  saw  him  have  attacks  similar 
to  the  one  he  had  in  October.  I  have  heard  him  speak  about  being 
troubled  with  indigestion;  he  would  say  that  this  soda  always  relieved 
him  very  well  on  such  attacks;  he  always  seemed  to  have  some  at  work; 
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he  used  to  keep  some  in  a  bottle  at  the  shop.  [Mr.  Stetson  produced  a 
bottle  and  Mr.  Bums  stated  that  he  thought  it  was  the  same  bottle;  ''it 
looks  very  much  like  it.'']  He  had  perhaps  three  attacks  like  that  while 
in  my  employ.  I  sent  in  a  report  of  the  accident  to  his  hand.  I  did  not 
send  in  a  report  of  his  death  to  the  Industrial  Accident  Board.  I  saw 
this  man  sick  on  two  or  three  occasions.  I  could  not  tell  whether  he  was 
suffering  from  indigestion  or  some  other  trouble. 

Q.  Could  you  tell  the  sickness  that  he  had  the  day  he  was  taken  to  the 
hospital,  —  was  it  the  same  sickness?  A.  It  was  the  same,  I  should  say; 
the  symptoms  were  the  same;  he  told  me  the  same. 

I  called  a  doctor  for  him.  We  tried  his  favorite  remedy  before  we 
called  a  doctor,  but  that  perhaps  was  not  quite  strong  enough,  and  we 
got  some  new  fresh  bread  soda,  and  he  took  some  of  that  also;  the  S3rmp- 
toms  were  very  much  alike,  that  is,  he  acted  the  same  with  regard  to  pains 
in  his  stomach.  I  only  knew  what  he  told  me.  I  am  not  able  to  tell 
whether  they  are  the  same  or  not. 

David  D.  Scannell,  M.D.,  testified  as  follows:  — 

Q.  Should  you  say,  Doctor,  that  there  could  be  any  causal  connection 
between  the  accident  which  happened  to  this  man  on  September  20, 
when  he  was  kicked  in  the  hand  by  a  horse,  and  the  death  under  the 
conditions  which  you  have  before  you?  A.  Taking  the  facts  as  sub- 
mitted to  me,  absolutely  no. 

Q.  Could  a  septic  peritonitis  result  from  a  septic  compound  fracture? 
A.  I  should  say  no.  Conceiving  a  man  to  be  so  extensively  poisoned  from 
a  very  extensive  septic  compound  fracture,  I  suppose  it  might  be  a  remote 
possibility  —  that  such  a  thing  might  occur;  it's  presumably  out  of  the 
question.    I  never  saw  one. 

For  a  case  such  as  this,  the  proper  treatment  would  be,  the  diagnosis 
being  made,  immediate  operation,  right  away.  I  should  say  it  would  not 
be  possible  for  a  septic  condition,  say  your  finger  or  your  hand,  to  cause 
blood  poisoning  to  set  in  and  to  cause  death  in  the  manner  that  Mr. 
Twoomey  died.  Any  man  with  a  gastric  ulcer  has  a  lower  vitality.  My 
testimony  is  based  absolutely  on  what  has  been  suggested  to  me  at  this 
hearing;  the  glands  in  the  arm  would  indicate  nothing  more  or  less  than 
localized  infection  that  was  giving  him  infection  all  up  his  arm. 

Q.  Would  an  injury,  assuming  that  a  man  had  a  septic  finger,  and  that 
spread  so  that  it  affected  his  arm,  and  he  had  been  laid  up  three  or  four 
weeks  as  the  result  of  a  compound  fracture,  accompanied  by  sepsis,  — 
would  there  be  any  connection  between  that  condition  and  this  perfora- 
tion? A.  I  believe  absolutely  not.  I  don't  believe  that  a  man  could 
develop  a  gastric  ulcer  in  any  kind  of  infection  of  this  character. 

On  the  evidence,  he  was  seen  while  in  the  hospital  by  Dr.  Clarke.  We 
learn  from  the  records  that  he  was  seen  by  one  of  the  visiting  men.  That 
report  would  indicate  that  Clarke,  the  house  surgeon,  immediately- sent 
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• 

for  a  visiting  man,  who  passed  on  him  and  found  the  case  was  not  to  be 
touched.  Indigestion  is  merely  a  symptom  of  gastric  ulcer.  These 
attacks  of  indigestion  might  be  a  symptom  of  the  ulcer  and  be  recovered 
from  the  attack,  but  the  ulcer  still  remained;  that  could  have  been  cleared 
up  by  an  autopsy;  without  the  autopsy,  I  have  to  take  conjecture;  an 
autopsy  at  this  late  date  would  be  pretty  dubious,  I  think.  In  my  opinion 
it  would  be  impossible  for  a  compound  fracture  of  the  middle  finger  to 
develop  a  septic  peritonitis  and  cause  obstruction  of  the  bowels  and  death 
in  this  way. 

L.  R.  G.  Crandon,  M.D.,  testified  as  follows:  — 

From  my  knowledge  of  the  case  as  I  have  heard  the  facts  here  at  this 
hearing,  I  should  say  that  Mr.  Twoomey  died  from  a  perforating  ulcer  of 
the  stomach.  From  the  history  of  the  case,  I  should  say  there  was  no 
causal  relation  between  the  accident  and  death  of  this  man  whatever. 

Q.  Would  you  say  there  was  no  evidence  to  show  that  this  man  suf- 
fered from  a  septic  condition  sufficient  to  give  him  peritonitis?  A.  Abso- 
lutely not. 

A  septic  peritonitis  could  come  from  a  septic  compound  fracture  only 
in  the  remote  possibility  of  the  last  day  or  two;  it  might  be  possible  that 
a  septic  peritonitis  could  develop;  I  have  never  seen  one;  a  septic  peri- 
tonitis could  not  develop  as  suddenly  as  this  one  did,  in  a  matter  of  ^ght 
hours. 

Q.  What  would  frequent  abdominal  pains  accompanied  by  vomiting 
indicate  as  to  Twoomey's  condition?  A.  Something  wrong  with  his 
digestive  apparatus. 

Q.  If  this  man  had  a  septic  peritonitis,  what  would  you  expect  to  see 
in  his  temperature?  A.  Expect  the  last  four  hours  of  life  he  would  have 
high  temperature;  sometimes  as  death  approaches  it  goes  down  to  normal. 

I  did  not  see  Mr.  Twoomey  at  all;  all  my  testimony  is  based  on  the 
record  of  the  hospital  and  testimony  given  here. 

Q.  If  the  man  went  to  work  with  a  weakened  hand  after  recdving  such 
an  injury  as  Mr.  Twoomey  received,  —  if  the  man  went  to  work  four 
weeks  later  with  his  hand  in  a  weak  condition,  —  what  might  that  in- 
dicate? What  wafi  the  trouble  with  his  hand  if  his  hand  was  quite  weak 
four  weeks  later,  after  the  time  he  received  an  injury?  What  would  that 
indicate?    A.  Nothing  more  specific  than  that  it  had  been  injured. 

Q.  And  if  that  occurred  when  it  was  accompanied  with  swelling  of  the 
arm,  that  might  show  a  septic  condition,  might  it  not?    A.  Oh,  yes. 

Q.  If  a  man  was  suffering  with  gastric  ulcer,  and  that  resulted  in 
death,  death  caused  by  the  gastric  ulcer,  would  he  be  likely  to  be  able  to 
work  just  previous  to  that,  r-  his  death?    A.  Yes. 

Q.  (by  Mr.  Holman).  Could  there  be  any  possible  connection,  you 
having  heard  the  testimony  and  having  seen  the  hospital  records,  between 
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the  injury  of  September  20,  when  he  was  kicked  on  the  hand  by  a  horse, 
and  his  death  in  the  City  Hospital,  on  October  26?  A.  No  connection 
whatever. 

Q.  In  the  case  of  a  man  who  has  had  gastric  ulcers  and  received  an 
injury  as  this  man  did,  and  the  blood  poisoning  setting  in  as  was  indicated 
here,  would  or  would  not  that  aggravate  that  gastric  ulcer  to  such  an  ex- 
tent that  it  would  develop  fatally?    A.  I  see  no  reason  why  it  should. 

There  would  be  no  remote  connection  between  the  accident  to  the 
finger  and  blood  poisoning  and  the  perforating  ulcer,  even  by  acceleration 
or  anything  else. 

Q.  Whether  if  there  was  a  septic  condition  in  one  part  of  the  body,  as 
for  instance,  in  the  hand  or  arm,  and  later  evidence  of  sepsis  had  developed, 
—  whether  it  would  be  possible  to  have  a  septic  condition  in  the  stomach 
or  any  of  the  intestines,  two  or  three  weeks  later,  which  would  bring  about 
a  septic  condition  causing  peritonitis?  A.  Absolutely  not;  to  have 
peritonitis  appear  one  would  have  to  go  on  a  continuous  process  getting 
worse  and  worse  from  the  first  to  the  last. 


We  find,  therefore,  on  the  weight  of  the  medical  evidence, 
and  all  the  circumstances  in  connection  with  this  case,  that 
the  death  did  not  result  from  the  injury  sustained  on  September 
20,  and  that  the  widow  is  not  entitled  to  recover  compensation. 

Dudley  M.  Holmax. 
George  H.  McDermott. 
Patrick  D.  Walsh. 


Case  No.  639. 

DoMiNiCK  MusTAiKAS,  Employee. 
Griffin  Wheel  Company,  Employer. 
Casualty  Company  of  America,  Insurer. 

Spatter  Burn  aggravates  a  Previous  Varicose  Condition 
AND  causes  Incapacity  for  Work.  Employee  entitled 
to  Compensation. 

The  employee,  a  foundry  helper,  received  a  slight  bum  by  reason  of  the  spattering 
of  hot  iron,  and  later  received  a  second  bum  in  the  same  place.  He  also  was 
suffering  from  a  varicose  condition  which  was  aggravated  by  the  spatter  bums, 
necessitating  an  operation. 

Held,  that  the  employee  was  entitled  to  compensation. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Dominick  Mustaikas 
V.  GriflSn  Wheel  Company,  this  being  case  No.  639  on  the  files 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  arbitration  committee,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  Meyer 
Bloomfield,  representing  the  employee,  and  Joseph  W.  Russell, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Chelsea,  Mass.,  Tues- 
day, Jan.  20,  1914,  at  10.30  a.m. 

Dominick  Mustaikas,  the  injured  employee,  was  employed 
as  a  helper  in  the  foundry  of  the  GriflBn  Wheel  Company  as  a 
time-worker,  at  an  average  weekly  wage  of  $24.  Said  company 
is  insured  with  the  Casualty  Company  of  America. 

One  day  in  September,  1913,  Mustaikas  sustained  injuries 
to  his  right  leg  as  a  result  of  hot  iron  spattering  on  his  leg.  He 
worked  for  four  days  afterwards,  and  on  the  21st  consulted 
Dr.  John  Milton  Wells,  and  made  three  visits  thereafter.  On 
the  28th  of  September  he  received  another  burn,  while  making 
a  mold  of  hot  sand;  while  pouring  water  in,  it  splashed  on  his 
right  leg  in  the  same  place  as  the  first  injury.  He  worked 
until  the  2d  of  October,  consulting  no  doctor,  at  which  time 
he  was  obliged  to  give  up  work,  and  has  not  worked  since. 
By  agreement,  the  date  of  the  injury  was  fixed  as  Sept.  17, 
1913. 

Dr.  John  Milton  Wells  of  Chelsea,  Mass.,  testified  that  he 
had  given  special  attention  to  varicose  conditions  of  the  veins, 
and  on  September  24  there  were  old  scars  on  both  legs.  In 
the  opinion  of  Dr.  Wells  an  operation  was  the  inevitable  con- 
sequence of  the  pre-existing  condition,  and  woidd  eventually 
be  necessary  irrespective  of  any  accident.  He  found  red  scars 
indicating  injuries  of  not  later  than  about  two  years  prior  to 
this  time;  this  condition  was  evident  on  both  legs.  The  only 
thing  the  man  could  do  to  sup]port  these  veins  while  working 
was  to  wear  an  elastic  support.  He  put  three  yards  of  such  a 
dressing  on  Mustaikas'  legs,  and  told  him  to  go  to  work.    He 
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came  three  times  after  that,  but  from  then  until  November  6, 
Dr.  Wells  lost  track  of  him.  He  said  that  the  condition  of 
Mustaikas'  legs  when  he  first  saw  him  was  consistent  with 
his  having  received  a  burn  the  week  previous,  such  as  was  de- 
scribed, and  that  this  could  have  been  responsible  for  setting 
up  the  condition  which  was  shown;  but  in  his  opinion  the 
accident  precipitated  trouble  which  would  have  happened 
anyway.  Contact  with  his  clothing,  or  a  slight  scratch  from 
the  same,  might  have  brought  about  the  same  results.  Dr. 
Wells  saw  the  man  again  on  November  6,  and  was  told  he  had 
been  to  the  Massachusetts  Homoeopathic  Hospital,  which  ad- 
mitted him  on  the  9th  of  October,  and  discharged  him  on  the 
23d,  after  operating  on  him.  At  that  time  the  scars  on  both 
legs  were  not  healed,  but  were  in  a  granulated  condition.  He 
thought  two  weeks  after  November  6  Mustaikas  could  have 
gone  to  work.  The  operation,  in  Dr.  Wells'  opinion,  was  not 
successful. 

Dr.  David  J.  Smorgonsky  testified  that  when  Mustaikas 
first  visited  him,  about  October  2,  he  found  a  bleeding  wound 
which  he  dressed;  the  second  day  the  injured  employee  called 
he  dressed  it  again.  The  wound  was  deep  around  the  veins, 
and  at  one  time  Mustaikas  had  a  hemorrhage  which  he  had 
great  difficulty  in  stopping.  He  told  the  injured  employee  that 
the  wound  would  have  to  be  operated  on  because  it  was  so 
deep.  He  tried  to  get  him  into  the  Massachusetts  General 
Hospital,  but  there  was  no  place  there  for  him.  Finally  he 
found  a  place  for  him  in  the  Massachusetts  Homoeopathic  Hos- 
pital, where  he  was  operated  on.  He  corroborated  Dr.  Wells* 
testimony  that  the  injured  man  had  varicose  veins  on  both 
legs,  and  that  he  advised  him,  when  he  went  to  the  hospital, 
to  have  both  legs  operated  on  at  the  same  time.  In  his  opinion 
he  could  have  returned  to  work  three  weeks  after  October  21, 
and  should  have  been  probably  able  to  return  to  work  by 
November  15. 

After  consideration  of  all  the  testimony,  the  arbitrators  find 
that  Mustaikas  was  injured  by  burns  which  arose  out  of  and 
in  the  course  of  his  employment.  These  burns  produced  ulcers 
which  of  themselves  were  of  little  consequence,  but  because 
superimposed  on  the  existing  varicose  veins  of  the  right  leg, 
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affected  these  veins  and  made  an  operation  necessary.  The 
fact  that  the  right  leg  required  operation  gave  opportunity  to 
operate  for  the  varicosity  in  the  left  leg,  but  there  is  no  e\d- 
dence  that  the  period  of  incapacity  was  lengthened  by  the 
operation  of  the  left  leg. 

At  the  request  of  the  insurer  the  following  is  inserted :  — 

The  report  of  this  accident  was  made  by  his  employer  Dec. 
15,  1913,  and  then  at  the  request  of  the  Casualty  Company  of 
America.  The  claim  for  compensation  made  by  the  injured 
employee  is  dated  Jan.  5,  1914,  which  is  subsequent  to  the  re- 
quest for  arbitration,  which  is  dated  Dec.  27,  1913. 

The  question  before  the  arbitrators  in  this  case  is  whether 
an  injury  superimposed  on  an  existing  diseased  condition  can 
be  regarded  as  a  personal  injury  which  entitles  the  injured  em- 
ployee to  compensation  under  the  act. 

In  Clover,  Clayton  &  Co.  v.  Hughes,  Butterworth's  275: 
'^A  workman  suffering  from  an  advanced  aneurism  of  the  aorta 
was  doing  his  work  in  the  ordinary  way  by  tightening  a  nut 
with  a  spanner.  This  ordinary  strain  caused  a  rupture  of  the 
aneurism  which  resulted  in  death."  The  county  court  judge, 
on  conflicting  evidence,  found  that  the  workman's  death  re- 
sulted from  personal  injury  by  accident,  within  the  meaning 
of  the  act.  Held  (Lord  Atkinson  and  Lord  Shaw  dissenting), 
that  there  was  evidence  on  which  the  county  court  judge  was 
justified  in  so  deciding. 

In  Lloyd  v.  Sugg  &  Co.  Ltd.,  Vol.  I.-IV.,  Minton-Senhouse, 
p.  5,  Vol.  2,  Court  of  Appeals:  "An  injury  may  be  caused  by 
an  accident,  although  no  injury  would  have  been  thereby  suf- 
fered but  for  the  existence  of  a  disease  which  was  aggravated 
by  the  accident." 

The  arbitrators  find  that  in  this  case  the  injured  employee 
was  suffering  from  an  aggravated  condition  of  varicosity  in 
both  legs.  As  a  result  of  burns  arising  out  of  and  in  the  course 
of  his  employment,  these  superimposed  burns  on  the  existing 
varicose  veins  resulted  in  ulcers  which  finally  incapacitated 
him  for  labor.  He  was  sent  to  the  hospital,  where  an  operation 
was  performed  on  the  injured  leg,  and  advantage  taken  of  this 
opportunity  to  operate  at  the  same  time  on  the  other  leg.  As 
a  result  of  this  operation   (there  being  no  evidence  that  the 
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operation  on  the  left  leg  lengthened  the  period  of  disability) 
he  was  incapacitated  for  labor  from  Oct.  2,  1913  (the  fifteenth 
day  after  the  injury),  to  Nov.  20,  1913,  and  is  therefore  en- 
titled to  the  maximum  weekly  compensation  of  $10  a  week 
during  that  period,  or  $70;  and  to  reasonable  hospital  and 
medical  charges  during  the  first  two  weeks  after  the  injury. 

Edw.  F.  McSweeney. 
Meyer  Bloomfield. 
Joseph  W.  Russell  dissents. 


Case  No.  650. 

Aaron  Lederman,  Employee. 

Diamond  Shoe  Company,  Employer. 

Standard  Accident  Insurance  Company,  Insurer. 

Incapacity  due  to  Dementu  Precox  having  no  Causal 

Relation  with  the  Injury. 

The  evidence  before  the  committee  of  arbitration  showed  that  the  employee  re- 
ceived a  personal  injury  which  produced  a  mental  condition  that  accelerated 
a  neurasthenia,  which  had  existed  for  years,  to  such  a  degree  that  it  absorbed 
the  employee's  entire  thoughts.  As  a  result  of  the  acceleration  of  this  neuras- 
thenic condition,  dementia  pnecox  developed  and  incapacitated  the  employee. 

Held,  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board,  hearing  the  impartial  and  other 
experts,  finds  and  decides  that  the  condition  of  dementia  precox  had  no 
connection  with  the  injury. 

Report  of  Committee  of  ArbitraMon. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Aaron  Lederman  v. 
Standard  Accident  Insurance  Company,  this  being  case  No. 
650  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Henry  M. 
Schaub,  Esq.,  representing  the  employee,  and  Everett  E.  Arey, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
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in  the  Aldermanic  Chamber,  Brockton,  Mass.,  on  Wednesday, 
Feb.  25,  1914,  at  10.30  a.m.,  and  on  Tuesday,  March  3,  1914, 
at  10.30  A.M. 

It  appeared  in  evidence  that  Aaron  Lederman  was  an  em- 
ployee of  the  Diamond  Shoe  Company  of  Brockton;  that  on 
July  7,  1913,  when  he  came  to  work  in  the  morning,  he  stepped 
on  a  bench  in  the  shop  to  hang  up  his  coat,  and  while  standing 
on  the  bench  it,  gave  way  under  him  and  he  feU  to  the  floor, 
and  in  falling  the  left  side  of  his  stomach  was  injured  and  a 
piece  of  wood  which  broke  from  the  bench  also  hit  him.  It 
made  him  faint,  and  he  went  to  a  doctor  that  night,  who 
stated,  "By  my  examination  I  found  skin  excoriation  on  the 
stomach  region  and  severe  pain  by  pressure  on  the  left  side, 
outside  of  his  navel."  He  afterwards  went  to  Dr.  Chase  of 
Barristers  Hall.  He  also  was  attended  by  Dr.  C.  J.  Dacey  of 
Brockton  and  by  several  other  doctors. 

He  was  sent  by  Dr.  Dacey  to  the  Massachusetts  General 
Hospital.  Dr.  Dacey  examined  him  first  on  October  6,  when 
Lederman  complained  of  pain  in  his  left  side,  stomach  and 
headaches.  On  examination  of  the  side,  he  could  find  no  ob- 
jective signs  of  injury,  and  he  treated  him  for  intestinal  in- 
digestion. Lederman  came  so  often  to  see  him  in  1913,  in  the 
fall,  that  he  did  not  trouble  to  keep  a  record  of  the  visits.  He 
complained  of  constant  pain  in  the  left  side.  At  the  Massa- 
chusetts General  Hospital  they  gave  him  a  prescription  for 
indigestion.  Dr.  Dacey  stated  that  Lederman  was  also  suffer- 
ing from  neurasthenia,  but  the  neiLrasthenia  was  not  caused 
by  the  accident,  although  it  could  be  aggravated  by  the  acci- 
dent. Dr.  Dacey  stated  that  when  he  first  came  to  him  his 
mental  condition  was  pretty  well,  but  he  grew  worse.  The 
accident  was  not  the  cause  of  the  mental  condition.  The  neu- 
rasthenia was  a  condition  which  had  existed  for  years,  and  an 
accident  occurring  on  which  he  dwelt  and  thought  would  accel- 
erate the  mental  condition.  In  this  case  it  accelerated  it  to 
such  a  degree  that  after  a  time  that  was  the  only  thing  he 
thought  of.  Lederman's  mental  condition  rapidly  grew  worse, 
and  Dr.  Dacey  advised  having  him  taken  to  the  hospital  in  Bos- 
ton for  observation.  He  went  to  the  Psychopathic  Hospital, 
where  they  had  him  under  observation  for  a  week.  The  record 
of  the  Taunton  Hospital  was  also  read,  as  follows:  — 
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This  is  to  certify  that  A.  Lederman  was  committed  to  the  Taunton 
State  Hospital,  Taunton,  Mass.,  Dec.  3,  1913,  suffering  from  a  mental 
disease  known  as  dementia  prsecox,  and  that  he  was  discharged  on  trial, 
against  advice,  on  Jan.  18,  1914. 

A  letter  was  sent  to  Elmer  E.  Southard,  M.D.,  director  of 
the  Boston  State  Hospital,  Psychopathic  Department,  by  the 
chairman  of  the  arbitration  committee,  as  follows:  — 

Have  you  any  record  of  an  examination  made  at  your  hospital  of 
Aaron  Lederman  of  Brockton,  who  was  afterwards  committed  to  the 
Taunton  State  Hospital  on  December  3,  suffering  from  dementia  pnecox? 

In  an  arbitration  hearing  in  which  this  man  is  asking  for  compensation 
it  was  intimated  that  he  was  examined  at  your  hospital,  and  from  there 
was  .sent  to  the  Taunton  State  Hospital.  This  man  received  an  injury 
on  July  7, 1913,  by  the  breaking  down  of  a  table  on  which  he  was  standing 
which  precipitated  him  to  the  floor,  and  he  was  hit  by  a  piece  of  the  table. 
He  was  examined  by  a  physician  that  same  night,  who  certifies  that  "he 
was  complaining  of  pain  in  the  left  inguinal  region  and  in  the  left  side  of 
his  chest.  By  my  examination  I  found  skin  excoriation  on  the  stomach 
region  and  severe  pain  by  pressure  on  the  left  side,  outside  of  his  navel.'' 
I  do  not  think  any  X-ray  was  taken  of  the  injury.  Dr.  Dacey  of  Brock- 
ton, who  treated  the  man  some  months  after  the  accident,  advised  that 
he  be  taken  to  you  for  observation,  and  I  understand  that  he  was  under 
observation  for  a  week.  Dr.  Dacey  stated  that  when  he  first  came  to 
him  his  mental  condition  was  pretty  good,  but  he  grew  rapidly  worse. 
The  accident  was  not  the  cause  of  the  mental  condition.  The  neurasthenia 
was  a  condition  which  had  existed  for  years,  and  an  accident  occurring 
on  which  he  dwelt  and  thought  would  accelerate  the  mental  condition. 
In  this  case  it  accelerated  it  to  such  a  degree  that  after  a  time  that  was  the 
only  thing  he  thought  of.  Dr.  Dacey  stated  that  dementia  prsecox  could 
not  have  resulted  from  the  injury. 

On  this  statement  of  fact,  would  you  say  that  the  accident  was  the 
cause  of  his  present  mental  condition?  Would  the  accident,  if  there  were 
dementia  prsecox  in  an  undeveloped  or  an  unnoticed  form,  so  accelerate 
that  mental  disease  that  it  would  manifest  itself,  to  any  apprecie^  ^^ 
degree,  earlier  than  it  would  otherwise  have  manifested  itself?  nous 

I  would  be  very  greatly  obliged  to  you  if  you  can  give  me  the  in^  ^  ^^ 
tion  I  seek.  ****^  *^ 

Dr.  Southard  replied  to  the  above  letter,  as  follow 

-oove  letter, 

In  answer  to  yours  of  March  5,  1914,  I  would  say  thp 
a  patient,  Abe  Lederman,  of  38  Otis  Street,  Brockton,  ev 
man  whom  you  refer  to  as  Aaron  Lederman  of  BrockU.  29,  1913,  in  the 

I  find  that  the  patient  was  examined  at  the  Out-pa  ^1  (Boston),  hospital 
the  Psychopathic  Hospital  Nov.  29, 1913,  and  that  P 
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in  the  Aldermanic  Chamber,  Brockton,  Mass.,  on  Wednesday, 
Feb.  25,  1914,  at  10.30  a.m.,  and  on  Tuesday,  March  3,  1914, 
at  10.30  A.M. 

It  appeared  in  evidence  that  Aaron  Lederman  was  an  em- 
ployee of  the  Diamond  Shoe  Company  of  Brockton;  that  on 
July  7,  1913,  when  he  came  to  work  in  the  morning,  he  stepped 
on  a  bench  in  the  shop  to  hang  up  his  coat,  and  while  standing 
on  the  bench  it,  gave  way  under  him  and  he  fell  to  the  floor, 
and  in  falling  the  left  side  of  his  stomach  was  injured  and  a 
piece  of  wood  which  broke  from  the  bench  also  hit  him.  It 
made  him  faint,  and  he  went  to  a  doctor  that  night,  who 
stated,  "By  my  examination  I  found  skin  excoriation  on  the 
stomach  region  and  severe  pain  by  pressure  on  the  left  side, 
outside  of  his  navel."  He  afterwards  went  to  Dr.  Chase  of 
Barristers  Hall.  He  also  was  attended  by  Dr.  C.  J.  Dacey  of 
Brockton  and  by  several  other  doctors. 

He  was  sent  by  Dr.  Dacey  to  the  Massachusetts  General 
Hospital.  Dr.  Dacey  examined  him  first  on  October  6,  when 
Lederman  complained  of  pain  in  his  left  side,  stomach  and 
headaches.  On  examination  of  the  side,  he  could  find  no  ob- 
jective signs  of  injury,  and  he  treated  him  for  intestinal  in- 
digestion. Lederman  came  so  often  to  see  him  in  1913,  in  the 
fall,  that  he  did  not  trouble  to  keep  a  record  of  the  visits.  He 
complained  of  constant  pain  in  the  left  side.  At  the  Massa- 
chusetts General  Hospital  they  gave  him  a  prescription  for 
indigestion.  Dr.  Dacey  stated  that  Lederman  was  also  suffer- 
ing from  neurasthenia,  but  the  neurasthenia  was  not  caused 
by  the  accident,  although  it  could  be  aggravated  by  the  acci- 
dent. Dr.  Dacey  stated  that  when  he  first  came  to  him  his 
mental  condition  was  pretty  well,  but  he  grew  worse.  The 
accident  was  not  the  cause  of  the  mental  condition.  The  neu- 
rasthenia was  a  condition  which  had  existed  for  years,  and  an 
accident  occurring  on  which  he  dwelt  and  thought  would  accel- 
erate the  mental  condition.  In  this  case  it  accelerated  it  to 
such  a  degree  that  after  a  time  that  was  the  only  thing  he 
thought  of.  Lederman's  mental  condition  rapidly  grew  worse, 
and  Dr.  Dacey  advised  having  him  taken  to  the  hospital  in  Bos- 
ton for  observation.  He  went  to  the  Psychopathic  Hospital, 
where  they  had  him  under  observation  for  a  week.  The  record 
of  the  Taunton  Hospital  was  also  read,  as  follows:  — 


_i 
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This  is  to  certify  that  A.  Lederman  was  committed  to  the  Taunton 
State  Hospital,  Taunton,  Mass.,  Dec.  3,  1913,  suffering  from  a  mental 
disease  known  as  dementia  prsecox,  and  that  he  was  discharged  on  trial, 
against  advice,  on  Jan.  18,  1914. 

A  letter  was  sent  to  Elmer  E.  Southard,  M.D.,  director  of 
the  Boston  State  Hospital,  Psychopathic  Department,  by  the 
chairman  of  the  arbitration  committee,  as  follows:  — 

Have  you  any  record  of  an  examination  made  at  your  hospital  of 
Aaron  Lederman  of  Brockton,  who  was  afterwards  committed  to  the 
Taunton  State  Hospital  on  December  3,  suffering  from  dementia  praecox? 

In  an  arbitration  hearing  in  which  this  man  is  asking  for  compensation 
it  was  intimated  that  he  was  examined  at  your  hospital,  and  from  there 
was  sent  to  the  Taunton  State  Hospital.  This  man  received  an  injury 
on  July  7, 1913,  by  the  breaking  down  of  a  table  on  which  he  was  standing 
which  precipitated  him  to  the  floor,  and  he  was  hit  by  a  piece  of  the  table. 
He  was  examined  by  a  physician  that  same  night,  who  certifies  that  ''he 
was  complaining  of  pain  in  the  left  inguinal  re^on  and  in  the  left  side  of 
his  chest.  By  my  examination  I  found  skin  excoriation  on  the  stomach 
re^on  and  severe  pain  by  pressure  on  the  left  side,  outside  of  his  navel." 
I  do  not  think  any  X-ray  was  taken  of  the  injury.  Dr.  Dacey  of  Brock- 
ton, who  treated  the  man  some  months  after  the  accident,  advised  that 
he  be  taken  to  you  for  observation,  and  I  understand  that  he  was  under 
observation  for  a  week.  Dr.  Dacey  stated  that  when  he  first  came  to 
him  his  mental  condition  was  pretty  good,  but  he  grew  rapidly  worse. 
The  accident  was  not  the  cause  of  the  mental  condition.  The  neiu*asthema 
was  a  condition  which  had  existed  for  years,  and  an  accident  occurring 
on  which  he  dwelt  and  thought  would  accelerate  the  mental  condition. 
In  this  case  it  accelerated  it  to  such  a  degree  that  after  a  time  that  was  the 
only  thing  he  thought  of.  Dr.  Dacey  stated  that  dementia  prsecox  could 
not  have  resulted  from  the  injury. 

On  this  statement  of  fact,  would  you  say  that  the  accident  was  the 
cause  of  his  present  mental  condition?  Would  the  accident,  if  there  were 
dementia  prsecox  in  an  undeveloped  or  an  unnoticed  form,  so  accelerate 
that  mental  disease  that  it  would  manifest  itself,  to  any  appreciable 
degree,  earlier  than  it  would  otherwise  have  manifested  itself? 

I  would  be  very  greatly  obliged  to  you  if  you  can  give  me  the  informa- 
tion I  seek. 

Dr.  Southard  replied  to  the  above  letter,  as  follows:  — 

In  answer  to  yours  of  March  5,  1914,  I  would  say  that  we  examined 
a  patient,  Abe  Lederman,  of  38  Otis  Street,  Brockton,  evidently  the  same 
man  whom  you  refer  to  as  Aaron  Lederman  of  Brockton. 

I  find  that  the  patient  was  examined  at  the  Out-patient  Department  of 
the  Psychopathic  Hospital  Nov.  29,  1913,  and  that  Dr.  Dacey  was  notifiecf 
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on  that  date  that  the  examining  physician,  Dr.  A.  W.  Stearns,  thought 
Lederman  to  be  suffering  from  dementia  prsecox,  and  that,  as  pati^t 
was  not  eligible  for  treatment  in  the  Psychopathic  Hospital  on  account 
*of  his  settlement  in  Brockton,  it  was  recommended  that  he  be  sent  to 
Taunton. 

I  note  that  you  say  that  Lederman  was  committed  to  the  Taunton  State 
Hospital  on  Dec.  3, 1913,  and  I  have  no  doubt  that  the  Taunton  physicians 
will  by  this  time  have  been  able  to  make  up  their  minds  as  to  the  nature 
of  the  .mental  disease  with  which  Mr.  Lederman  is  suffering.  If  they 
disagree  with  our  off-hand  diagnosis,  based  upon  work  of  an  hour,  more 
or  less,  I  shall  not  be  disturbed. 

Meantime,  your  question  as  to  the  statement  of  fact,  and  particularly 
bearing  in  mind  that  the  patient's  neurasthenia  had  existed  for  years: 
I  should  state  without  hesitation  that  the  accident  could  not  be  the  cause 
of  dementia  praecox.  Dementia  prsecox  is  not  a  disease  in  which  accident 
dther  to  the  body  or  accident  to  the  head  is  a  prominent  factor.  It  does 
not  appear  that  dementia  prsecox  is  a  disease  in  which  accidents  play 
much  part,  either  in  the  causation  or  in  the  further  development  of  the 
disease.  If  that  diagnosis  can  be  regarded  as  so,  I  should  suppose 
that  it  could  be  safely  stated  that  the  accident  had  little  or  nothing  to 
do  with  the  condition. 

However,  as  you  are  undoubtedly  aware,  the  diagnosis  of  the  special 
form  which  mental  disease  takes  is  not  infrequently  reversed  by  careful 
observation.  If  this  patient  is  suffering  from  neurasthenia,  and  the 
diagnosis  neurasthenia  can  be  taken  as  well  founded,  I  should  be  inclined 
to  think  that  the  accident  had  a  good  deal  to  do  with  the  development 
of  symptoms.  Often  a  pre-existent  neiurasthenia  can  be  altered  much 
for  the  worse  by  such  an  event,  in  my  opinion.  Everything,  accordingly, 
hangs  upon  the  diagnosis. 

To  sum  up:  neurasthenia  is  stated  to  have  existed  for  years  prior  to 
an  accident  in  a  patient  who  then  develops  symptoms  regarded  as  those  of 
dementia  prsecox.    One  of  two  things  is  the  case.    Either  the  diagnosis 
of  neurasthenia  is  correct,  and  the  accident  produced  such  an  accelera- 
tion of  neurasthenia  symptoms  that  the  diagnosis  dementia  prsecox  was 
entertained,  or  else  the  diagnosis  of  neurasthenia  was  in  the  first  place 
^oneous,  and  the  accident  simply  intervened  in  the  course  of  a  disease 
'.known  to  be  in  most  cases  somewhat  progressive, 
rastn^^^  might  find  some  alienists  who  would  not  agree  with  the  point  of 
accidci  here  adopt,  especially  since  the  case  touches  the  difl&cult  field 
erate  thtatic  mental  disease.    My  own  point  of  view  is  the  result  of 
such  a  d^P®™^ce,  and  I  believe  it  to  be  the  point  of  ^dew  of  the  best 
thouffht  of  ^^®  ^^y*    ^  ^*^®  re-read  the  latest  work  of  Kraepelin  in  an 
1  TV     -r^'     "wer  your  question,  and  so  far  as  I  can  see,  he  would  agree 
and  Dr.  Dace\r   • 

ton  for  observa  do  for  the  Board  in  this  or  other  cases,  I  shall  do  with 
where  they  had  i. 
of  the  Taunton  Ho 
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A  letter  was  also  addressed  by  the  chairman  to  Dr.  Arthur 
V.  Goss,  superintendent  of  the  Taunton  State  Hospital,  Taun- 
ton, Mass.,  as  follows:  — 

Aaron  Ledennan,  who  was  committed  to  the  Taunton  State  Hospital 
on  Dec.  3, 1913,  suffering  from  dementia  prascox,  and  who  was  discharged 
on  trial  against  advice  on  Jan.  18,  1914,  is  seeking  compensation  for  an 
injury  received  on  July  7,  1913,  when  he  was  precipitated  from  a  bench, 
which  broke  under  him,  to  the  floor. 

On  the  same  day  he  saw  a  Boston  ph3rsician  whose  certificate  says, 
"He  complained  of  pain  in  the  left  inguinal  region  and  of  the  left  side  of 
his  chest.  By  my  examination  I  found  skin  excoriation  on  the  stomach 
re^on  and  severe  pain  by  pressure  on  the  left  side,  outside  of  his  navel." 

There  is  no  doubt  that  this  man  brooded  over  his  injury  and  that  he 
has  been  troubled  by  neurasthenia,  and  that  his  mental  condition  since 
the  accident  has  grown  steadily  worse. 

Could  dementia  praecox  be  caused  by  any  such  accident,  or  by  brooding 
over  such  an  accident,  or  the  accident  have  been  the  exciting  cause  which 
brought  on  this  mental  disturbance  and  accelerated  it  much  ahead  of  the 
time  when  it  would  naturally  have  manifested  itself 7  Any  information 
which  you  can  give  me  in  regard  to  this  matter,  or  any  records  which  you 
may  have  that  will  throw  any  light  on  it,  I  will  deeply  appreciate. 

Dr.  Goss  replied  to  the  above  letter,  as  follows:  — 

Yours  of  the  5th  concerning  A.  Lederman  received.  Enclosed  please 
find  abstract  of  his  case  as  requested. 

In  answer  to  your  question,  "Could  dementia  prsecox  be  caused  by 
any  such  accident  or  by  brooding  over  such  an  accident?"  to  this  I  must 
an£$«rer,  "No." 

To  the  question,  "Could  the  accident  have  been  the  exciting  cause 
which  brought  on  this  mental  disturbance  and  accelerated  it  much  ahead 
of  the  time  when  it  would  naturally  have  manifested  itself?"  I  would  say 
that  it  is  perfectly  possible  for  an  injury  to  act  as  an  exciting  cause  in  the 
production  of  dementia  prsecox,  such  injury  occurring  in  a  person  with 
a  strong  predisposition  to  the  disorder.  I  should  feel,  however,  that  it 
was  very  improbable  that  the  accident  in  question,  unless  more  serious 
than  it  appears  to  be  from  your  description,  had  much  if  anything  to  do 
with  producing  the  condition  from  which  he  suffered  when  admitted  to 
this  institution  and  presumably  is  suffering  now. 

The  abstract  of  the  case,  referred  to  in  the  above  letter, 
follows:  — 

Mr.  A.  Lederman,  having  been  examined  on  Nov.  29,  1913,  in  the 
Out-patient  Department  of  the  Psychopathic  Hospital  (Boston),  hospital 
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care  was  recommended  and  he  was  sent  to  this  hospital  on  Dec.  3,  1913. 
Dr.  C.  J.  Dacey  of  BrocktolSJ  who  had  signed  the  temporary-care  papers, 
suggested  that  the  pain  in  the  left  side,  which  had  worried  the  patient, 
was  probably  due  to  intestinal  indigestion. 

From  the  patient's  brother  it  was  learned  that  two  years  ago,  following 
dinner,  he  had  gone  to  bed,  his  wife  later  finding  him  on  the  floor,  and  in 
explanation  he  said  that  he  had  fainted  and  felt  weak.  A  table  near  by 
had  a  large  piece  of  the  edge  broken  off,  and  it  was  assumed  that  in  falling 
he  had  struck  his  head  against  it.  Aside  from  complaining  of  pains  in 
the  lung  and  kidneys,  the  occurrence  appeared  to  have  caused  him  no 
inconvenience.  On  July  7,  1913,  it  is  said  that  while  at  work  he  stepped 
on  the  edge  of  a  bench,  and  upsetting  it  fell  to  the  floor,  striking  on  his 
left  side.  He  fainted  and  vomited,  but  felt  well  enough  to  resimie  work 
the  next  day,  and  continued  until  Oct.  6,  1913,  when  he  stopped  working. 
He  then  complained  about  his  side  and  worried  about  his  accident  in- 
surance. 

On  admission  Mr.  Ledennan  was  mute,  mildly  resistive,  remained  in 
bed  in  a  fixed  attitude,  and  for  the  first  two  days  refused  all  nourishment. 

Physical  examination  revealed  no  abdominal  deformity  and  palpation 
elicited  no  pain. 

He  remained  without  much  change  imtil  about  Christmas  time,  after 
which  there  was  gradual  and  noticeable  improvement. 

On  Jan.  18,  1914,  he  was,  against  advice,  discharged  on  trial,  there 
remaining  at  that  time  only  slight  mental  dullness  and  apathy. 

Lederman  resumed  work  on  July  8,  the  day  after  the  acci- 
dent, and  continued  to  work  until  Oct.  6,  1913,  when  he 
stopped  working. 

In  view  of  the  preponderance  of  the  medical  testimony  in 
the  case,  and  all  the  circumstances  surrounding  it,  we  find  that 
Aaron  Lederman  received  an  injury  while  in  the  course  of  his 
employment  on  July  7,  1913;  that  this  injury,  comparatively 
slight  so  far  as  the  medical  evidence  submitted  shows,  produced 
in  him  a  mental  condition  which  accelerated  a  neurasthenia, 
which  had  existed,  according  to  the  testimony,  for  years,  to 
such  a  degree  that  it  absorbed  his  entire  thoughts,  and  this 
neurasthenia  was  altered  for  the  worse  and  symptoms  regarded 
as  those  of  dementia  preecox  developed. 

We  find  that  his  average  weekly  wage  was  $18,  and  that  he 
is  entitled  to  compensation  at  the  rate  of  $9  a  week  from  Oct. 
6,  1913,  until  the  date  of  the  hearing,  and  to  such  further  time 
as  he  is  able  to  resume  his  work. 
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This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  Act  and  its  amendments. 

Dudley  M.  Holman. 
h.  m.  schaub. 
Everett  E.  Arey  dissents. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  at  the  Hear- 
ing Room  of  the  Board,  New  Albion  Building,  Boston,  Mass., 
on  Wednesday,  June  10,  1914,  at  9.30  a.m.,  and  finds  and 
decides  as  follows:  — 

All  the  evidence  introduced  at  the  hearing  on  review  was 
new,  and  none  of  the  witnesses  who  testified  before  the  In- 
dustrial Accident  Board  appeared  before  the  committee  of 
arbitration. 

The  employee  is  now  incapacitated  for  work  by  reason  of 
dementia  prsecox.  The  evidence  of  Dr.  Raoul  J.  Provost, 
Dr.  J.  W.  Courtney  and  Dr.  H.  R.  Stedman,  called  by  the 
insurer,  and  of  Dr.  Elmer  E.  Southard,  the  impartial  expert 
called  by  the  Industrial  Accident  Board,  was  substantially  the 
same,  that  the  personal  injury  received,  as  reported  by  the 
committee  of  arbitration,  did  not  cause  or  accelerate  the  con- 
dition of  dementia  prsecox  from  which  the  employee,  Aaron 
Lederman,  is  now  suffering. 

The  Industrial  Accident  Board  therefore  finds,  upon  all  the 
evidence,  that  the  personal  injury  received  by  the  employee  on 
July  7,  1913,  while  in  the  employ  of  the  subscriber,  the  Diamond 
Shoe  Company,  did  not  incapacitate  him  for  work,  and  no 
compensation  is  due  the  said  employee  from  the  insurer,  the 
Standard  Accident  Insurance  Company. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  F.  McSweeney. 
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Case  No.  658. 

Thomas  Finnegan,  Employee. 

Michael  F.  Donovan,  Employer. 

Employers'  Liabiuty  Assurance  Corporation,  Ltd.,  Ins^urer, 

Average    Weekly    Wages    of    Longshoremen   who    work 

FOR  MORE   than  OnE   EMPLOYER  FIXED   AT  $15.      INSURER 

appeals  TO  Supreme  Judicial  Court. 

The  evidence  showed  that  longshoremen  generally,  such  as  the  employee,  earn  an 
average  minimum  weekly  wage  of  $15,  and  that  this  is  the  average  which 
the  ordinary  industrious  longshoreman,  working  for  two  or  more  employers, 
earns  during  the  course  of  a  week.  The  custom  in  that  occupation  is  to  work 
for  one  employer  until  the  ship  is  loaded  or  imloaded,  and  then  to  proceed  to 
another  place  of  employment  and  remain  untU  the  work  is  completed. 

Heldt  that  the  average  weekly  wages  of  the  employee  are  $15. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  the  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Thomas  Finnegan  v. 
Employers*  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  658  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  Henrj- 
R.  Brigham,  Esq.,  of  92  State  Street,  Boston,  representing  the 
employee,  and  Martin  Connolly,  Esq.,  of  8  Congress  Street, 
Boston,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  in  the  Hearing  Room  of  the  Industrial  Accident 
Board,  on  Tuesday,  March  31,  1914,  at  2  p.m. 

John  Morrison,  Esq.,  appeared  as  counsel  for  insiu'er  and 
George  I.  Warren,  Esq.,  for  employee. 

It  appears  from  the  evidence  in  this  case  that  Thomas  Fin- 
negan, forty-five  years  of  age,  residence,  Charlestown,  was 
employed  as  a  longshoreman  by  Michael  F.  Donovan,  at  Ker 
42,  Water  Street,  Charlestown.  His  business  was  loading  cars. 
He  was  a  time-worker,  his  average  weekly  wage  being  in  dis- 
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pute.  On  Sept.  8,  1913,  while  at  work,  Finnegan  was  struck 
by  a  load  of  ties  swinging  out  from  the  ship,  knocking  him  to 
the  ground,  breaking  certain  ribs  and  collarbone,  with  other 
injuries. 

The  questions  at  issue  in  this  case  are  the  average  weekly 
wage  and  the  period  of  disability. 

In  regard  to  the  length  of  disability,  it  was  agreed  by  the 
attorney  for  the  insurer  and  the  employee's  representative  that 
the  injured  man  should  be  examined  by  an  impartial  physician. 
Dr.  Frederick  J.  Cotton  was  agreed  on  by  both  parties  as  an 
impartial  physician  to  make  an  examination  of  the  injured  man, 
and  report. 

Regarding  the  average  weekly  wage,  Mr.  Morrison,  attorney 
for  the  insurer,  claimed  that  $12  was  a  fair  average  weekly 
wage  for  longshoremen,  while  the  injured  man,  Finnegan, 
claimed  that  his  average  weekly  wage  was  not  less  than  $15  a 
week.  The  insurer  further  claimed  that  Finnegan  had  signed 
a  paper  on  January  27  in  which  he  agreed  to  continue  to  accept 
compensation  on  the  basis  of  a  $12  average  weekly  wage,  and 
did  not  desire  the  case  to  go  to  arbitration.  Mr.  Finnegan 
testified  that  at  the  time  he  signed  this  paper  he  had  never 
said  to  anybody  that  his  average  weekly  wage  was  $12  a  week. 
He  never  kept  a  record  of  his  wages,  but  he  knew  that  his 
average  wage  was  over  $15.  He  had  a  large  family,  and  if  he 
only  earned  $12  a  week  he  could  not  have  supported  them. 
He  knew  the  paper  he  signed  wasn't  right,  but  he  thought  that 
by  signing  it  he  would  get  his  compensation. 

Mr.  W.  R.  Blaisdell  of  the  Eastern  Steamship  Company 
testified  he  employed  about  200  men.  These  men  were  coast- 
wise longshoremen.  This  class  of  men  do  not  earn  as  high  a 
rate  of  wages  as  deep-sea  longshoremen,  but  the  work  is  more 
steady.  Mr.  Blaisdell  further  testified  that  taking  100  coast- 
wise longshoremen,  the  average  earnings  would  be  $12  a  week, 
exclusive  of  overtime;  taking  overtime  earnings  into  account, 
the  average  weekly  wage  of  coastwise  longshoremen  would  be 
between  $13* and  $14. 

Mr.  A.  J.  McCarthy,  auditor  of  the  International  Mercantile 
Marine  Company,  testified  that  about  300  longshoremen  are 
employed  by  this  concern.    He  could  not  give  the  actual  wages 
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earned  by  different  longshoremen,  because  they  varied  accord- 
ing to  the  individual  longshoreman's  willingness  to  work.  One 
man  might  earn  $40  a  week,  while  another  man  might  not  earn 
more  than  SI.  An  exceptionally  industrious  longshoreman 
might  make  as  high  as  $20  or  $22.  Some  men  are  ambitious 
to  make  good  money,  while  others  are  content  to  make  just 
enough  to  pay  their  board.  If  a  man  has  a  family  to  support 
he  can  usually  find  enough  work  to  keep  him  busy.  If  there 
is  nothing  to  do  on  one  dock,  he  gets  work  on  another.  Taking 
the  good  and  the  bad  longshoremen  together,  the  average  wage, 
in  his  opinion,  might  be  about  $13. 

Mr.  Charles  Stewart  of  the  Cunard  Steamship  Company 
testified  that  the  records  of  the  last  four  ships  which  came 
into  port  show  the  average  weekly  wage  of  longshoremen  from 
$9.72  to  $11.84;  these  men  did  not  work  steadily.  Men  earn- 
ing $9.72  worked  twenty-nine  hours;  the  rest  of  the  time  they 
might  have  been  working  for  other  steamship  companies.  The 
longshoremen  who  made  $11.84  worked  three  days  and  some 
overtime.  In  his  opinion  the  average  wage  of  a  longshoreman 
working  for  his  company  alone  would  be  $12,  but  longshore- 
men employed  by  the  Leyland  line  might  make  $15,  because  the 
Leyland  line  works  more  regularly  than  the  other  lines. 

Mr.  F.  O.  Booth  of  Boston  testified  that  he  had  been  working 
for  his  father  for  the  past  five  years,  his  father  having  been  in  the 
stevedoring  business  for  twenty  years.  If  longshoremen  would 
get  work  wherever  they  could,  they  would  make  a  good  salary, 
but  some  of  them  won't  do  this.  In  his  opinion  a  fair  average 
wage  for  all  longshoremen  would  be  $12  a  week,  but  good  long- 
shoremen make  more.  Taking  in  all  the  longshoremen  working 
for  his  father,  he  thought  $12  was  the  average  wage.  The 
poor  ones,  however,  bring  this  average  way  down. 

Mr.  Frank  Cartone,  another  employee  of  Mr.  Booth,  thought 
that  a  man  might  average  $12  a  week  as  a  longshoreman. 
The  wages  of  9  men  working  for  Mr.  Booth  were  drawn  off  for 
thirty-one  weeks,  and  the  average  wage  of  longshoremen  was 
$10.63.  The  men  working  for  Mr.  Booth  often 'start  in  the 
morning  and  are  knocked  off  again,  and  instead  of  looking  for 
work  elsewhere,  they  wait  at  the  gate  until  they  are  called 
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again.  As  a  rule,  there  are  certain  longshoremen  that  Mr. 
Booth  hires. 

Mr.  Edward  Stevens  of  Charlestown  testified  he  has  been  a 
longshoreman  for  twenty-eight  years,  and  considers  his  average 
weekly  wage  would  be  $18.  According  to  a  personal  wage 
record  which  he  submitted,  last  year  he  earned  $901.  There 
are  1,600  longshoremen  in  Boston,  and  all  are  union  men.  A 
deep-sea  longshoreman  is  paid  33  cents  an  hour,  with  50  cents 
an  hour  for  regular  overtime,  and  60  cents  an  hour  from  Satur- 
day night  until  6  o'clock  Sunday.  Mr.  Stevens  came  to  the 
hearing  representing  three  locals  of  the  International  Long- 
shoremen Associated,  Nos.  799,  800  and  805.  As  regards  their 
earning  capacity,'  he  divided  longshoremen  into  four  classes: 
first,  those  making  under  $15  a  week;  second,  those  making  $15 
to  $17.50  a  week;  third,  those  making  $17.50  to  $20;  fourth, 
those  making  $20  and  over.  In  his  opinion  the  $17.50  dass  is 
the  largest  of  all. 

Mr.  William  F.  Dempsey,  702  East  6th  Street,  South  Boston, 
testified  that  in  1912  there  was  a  longshoremen's  strike,  and  it 
was  then  agreed,  at  a  meeting  in  the  Chamber  of  Commerce 
Building,  that  the  average  weekly  wage  of  a  longshoreman  in 
Boston  was  $12.  As  a  result  of  this  strike  the  regular  wages 
of  longshoremen  were  increased  from  30  to  33  cents  an  hour, 
and  from  40  and  45  cents  an  hour  to  50  cents  an  hour  for  over- 
time. 

The  diflBculty  of  ascertaining  wages  under  the  Workmen's 
Compensation  Act  seems  to  be  greater  in  the  occupation  of 
longshoremen  than  any  other.  It  required  a  decision  by  the 
Supreme  Judicial  Court  of  Massachusetts  in  the  case  of  Gillen 
V.  Ocean  Ace.  and  Guar.  Corp.  Ltd.,  1  M.  W.  C.  C,  145,  to 
overthrow  the  contention  of  the  insurance  company  that  a 
longshoreman  is  entitled  to  receive  in  compensation  only  one- 
half  of  the  wages  he  receives  from  the  employer  for  whom  he  was 
working  at  the  time  of  the  injury,  and  is  entitled  to  receive 
compensation  based  upon  the  average  wages  earned  by  him 
while  working  as  longshoreman  for  different  employers. 

It  appears  from  the  testimony  in  this  case  that  deep-sea 
longshoremen  are  all  organized;  that  hourly  wages  for  all  are 
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the  same;  that  some  longshoremen  do^  on  occasion,  earn  as 
much  as  $40  and  upwards  a  week,  and  others,  due  to  their 
unwillingness  to  work,  earn  very  low  weekly  wages.  The  very 
nature  of  longshoremen's  work  makes  it  full  of  temptation  to 
the  worker  in  this  occupation.  He  must  work  for  many  em- 
ployers. The  work  is  laborious  in  the  extreme.  His  work  may 
terminate-  a  few  hours  after  being  employed  on  a  given  job. 
It  may  terminate  at  such  a  time  of  the  day  as  will  require  the 
industrious  worker  to  seek  another  job  to  finish  out  the  day. 
Hanging  around  the  docks,  seeking  work,  offers  constant  temp- 
tation to  the  unambitious  man  or  to  the  worker  who  is  not 
spurred  by  the  necessity  of  supporting  his  family.  Under  the 
circumstances  it  would  seem  most  unfair  to  an  industrious  man 
who  personally  averages  a  minimum  wage  of  $15,  and  who  has 
been  injured  in  his  employment,  to  be  forced  to  depend  for 
support  for  his  family  and  himself,  during  disability,  on  one- 
half  of  $12,  or  $6  a  week,  because  certain  of  his  fellow  work- 
men succumb  to  conditions  peculiar  to  the  longshoreman's 
occupation,  and  thus  reduce  the  average  wage  of  the  mass  of 
longshoremen. 

It  would  be  contrary  to  the  spirit  of  the  act  to  allow  the  low 
earnings  of  this  class  of  workers  to  operate  to  the  disadvantage 
of  injured  industrious  workmen,  who,  in  the  spirit  of  the  act, 
are  entitled  to  have  a  recognition  of  the  principle  that  they  are 
entitled,  when  injured,  to  one-half  of  their  actual  wage.  At 
the  time  of  the  10  per  cent,  raise  in  longshoremen's  wages  in 
1912,  the  accepted  average  wage  prior  to  the  strike  was  $12, 
which  meant  also  the  average  of  all  longshoremen,  industrious 
and  otherwise.  Even  this  means  an, advance  in  wages  for  all 
longshoremen,  industrious  and  otherwise,  of  from  $12  to  $13.20 
a  week. 

On  May  13,  1913,  the  Industrial  Accident  Board,  after  an 
investigation  on  this  special  matter  of  longshoremen's  wages, 
decided  that,  in  the  absence  of  evidence  to  the  contrary,  the 
wages  of  longshoremen  should  be  computed  at  the  rate  of  $15 
a  week,  when  agreements  in  relation  to  compensation  are  made. 
If  the  actual  average  weekly  wages  of  the  longshoreman  whose 
compensation  is  in  dispute,   as  computed  from  the  amount 
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earned  by  him  from  all  employers,  indicates  a  higher  or  lower 
average,  then  the  agreements  should  be  made  on  that  basis. 

The  only  official  figures  of  wages  of  longshoremen  published 
in  this  country,  which  the  arbitrators  are  able  to  find,  are  those 
of  the  New  York  Bureau  of  Labor.  In  its  report  of  1912  is 
shown  the  diflFerence  in  the  number  of  hours  worked  and  the 
amount  of  wages  received  by  longshoremen  in  the  same  dis- 
trict. For  six  months  in  1912  the  average  earnings  of  long- 
shoremen in  Brooklyn  were  36  cents  an  hour,  in  Manhattan, 
63  cents  an  hour.  Average  for  the  two  sections  is  60  cents. 
The  actual  earnings,  not  considering  the  time  lost,  in  Brooklyn 
were  23i  cents,  and  in  Manhattan,  28i  cents;  for  both  sections, 
28  cents. 

Applying  these  rates  on  a  fifty-eight-hour-week  basis,  the 
average  actual  earnings  in  both  sections  would  be  $16.24  a 
week,  and  allowing  for  lost  time,  $34.80.  In  this  case  all  the 
testimony  is  to  the  fact  that  Finnegan  is  an  industrious  long- 
shoreman, and  no  evidence  has  been  offered  by  the  insurer  that 
his  average  weekly  wage  as  a  longshoreman  has  been  less  than 
$15  a  week. 

Regarding  the  question  of  disability.  Dr.  Frederic  J.  Cotton 
reports  as  follows:  — 

Examination  of  Thomas  Finnegan, 

Examined  this  man  in  my  office  on  April  4,  1914,  at  the  request  of  the 
Industrial  Accident  Board. 

Occupation,  longshoreman.  Age,  45  years.  Height,  5  feet  11}  inches. 
Weight,  about  160  pounds. 

History:  accident  happened  Sept.  9,  1913.  Says  he  was  struck  by  a 
load  of  about  9  railroad  ties  that  were  dropped  from  a  boom.  Struck 
him  in  the  back  and  knocked  him  unconscious,  he  says.  Taken  to  the 
Relief  Station;  stayed  there  about  three  days,  and  at  the  City  Hospital 
for  the  remainder  of  a  week.  Was  an  out-patient  for  a  time.  Since 
then  in  the  care  of  Dr.  John  O'Brien  of  Charlestown. 

Says  his  back  is  still  pretty  lame,  and  has  some  pains  in  his  right  leg; 
also  says  his  shoulder  is  lame,  and  he  is  unable  to  do  anything  heavy  with 
it  on  account  of  the  pain  caused  by  attempting  it.  He  says  that  he  had 
a  dislocated  collarbone,  broken  ribs  and  a  sprained  back. 

Physical  examination:  tall,  powerful  man,  now  in  poor  muscular  con- 
dition. His  back  shows  nothing  objective.  The  tenderness  complained 
of  is  mainly  to  the  right  of  the  lumbar  spine.    I  cannot  now  find  anything 
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objective  where  he  said  the  ribs  were  broken,  but  this  is  not  unusual  — 
rather  the  rule.  The  right  leg  shows  nothing  objective  in  tenderness  of 
the  sciatic  nerve.  There  is  no  sacroiliac  condition.  The  right  shoulder 
shows  a  dislocation  of  the  outer  end  of  the  clavicle,  of  the  second  degree. 

With  the  shoulder  displaced  about  1^  inches  downward,  and  quite  a 
httle  inward,  this  man  is  unable  to  work;  there  is  no  doubt  about  it.  His 
back  is  sprained,  or  has  been,  but  I  think  is  going  to  recover  in  time. 
The  shoulder  is  not  going  to  recover,  and  probably  is  not  going  to  improve 
very  much,  unless  operation  is  done. 

The  condition  is  one  definitely  relievable  by  operation. 

F.  J.  Cotton. 

The  arbitrators  find  that  Thomas  Finnegan  was  disabled 
from  labor  by  reason  of  an  injury  arising  out  of  and  in  the 
course  of  his  employment,  and  that  said  disability  still  continues. 

From  the  preponderance  of .  the  testimony  the  arbitrators 
find  that  the  average  weekly  wage  of  an  industrious  longshore- 
man in  Boston  is  not  less  than  $15  a  week,  and  that  with  the 
10  per  cent,  increase  in  wages  following  the  strike  in  1912  the 
average  weekly  wage  of  all  longshoremen,  industrious  and 
otherwise,  is  not  less  than  $13.20  per  week. 

The  arbitrators  further  find  that  the  evidence  shows  Thomas 
Finnegan  is  an  industrious  longshoreman,  whose  average  weekly 
wage  is  not  less  than  $15  a  week,  and  he  is  entitled  to  reason- 
ijble  medical  and  hospital  services  for  the  two  weeks  following 
the  injury,  and  to  total  disability  compensation  at  the  rate  of 
$7.50  a  week,  this  being  one-half  his  average  weekly  wage  of 
$15,  from  the  fifteenth  day  after  the  injury  to  Dec.  15,  1913, 
when  he  began  work  as  a  flagman  for  the  Boston  &  Maine 
Railroad  at  $9  a  week,  amounting  to  twelve  weeks,  making  a 
total  of  $90,  from  which  amount  must  be  deducted  the  amoimt 
of  money  paid  Finnegan  for  disabiUty  payments  by  the  Em- 
ployers' Liability  Assurance  Corporation,  Ltd.  Finnegan  is 
entitled  to  partial  incapacity  compensation  based  on  the  differ- 
ence between  his  earnings  in  his  former  employment  and  his 
reduced  earnings,  due  to  the  injury,  in  his  present  employment, 
this  being  $6,  the  difference  between  $15  and  $9  a  week,  or  $3 
a  week  from  Dec.  15,  1913,  while  partial  incapacity  continues. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
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facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

Edw.  F.  McSweeney. 
Henry  R.  Brigham. 
Martin  F.  Connolly  dissents. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  Hearing  Room,  New  Albion 
Building,  on  Thursday,  June  4,  1914,  at  11  a.m.,  and  affirms 
and  adopts  the  findings  and  decision  of  the  committee  of 
arbitration. 

The  question  involved  in  this  case  is  the  average  weekly 
wages  of  longshoremen,  and  of  the  employee  in  particular. 
This  point  has  been  in  dispute  for  a  long  period  of  time,  and 
the  hearing  in  the  above  case  was  requested  by  the  employee 
to  definitely  determine  the  question. 

The  Board  further  finds  that  longshoremen  generally,  such 
as  the  employee,  Finnegan,  earn  an  average  minimum  weekly 
wage  of  $15;  that  this  average  wage  is  obtained  as  the  result 
of  earnings  from  two  or  more  employers  during  the  course  of  a 
week,  the  custom  in  that  occupation  being  to  work  for  one 
employer  until  the  ship  is  loaded  or  unloaded,  and  then  to  pro- 
ceed to  another  place  of  employment  and  continue  to  perform 
the  work  oflfered.  This  finding  does  not  affect  the  compensa- 
tion due  longshoremen  who  work  only  for  one  employer,  and 
whose  average  weekly  wage  may  be  readily  learned  by  obtain- 
ing a  record  of  said  employment  from  the  books  of  the  em- 
ployer; nor  does  it  affect  the  compensation  due  under  the 
statute  to  longshoremen  whose  wages  working  for  various 
employers  during  the  course  of  a  year  may  be  accurately  as- 
certained. It  is  intended  to  apply  only  to  longshoremen  of  the 
type  of  the  said  Finnegan,  who  are  industrious,  and  in  the 
course  of  their  employment  as  longshoremen  work  for  more 
than  one  employer,  and  earn  an  average  of  $15  weekly.  It  is 
difficult,  in  the  ordinary  case,  to  obtain  an  accurate  record  of 
the  wages  earned  by  longshoremen  who  go  from  dock  to  dock 
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in  search  of  employment,  and  the  Board  is  of  the  opinion  that 
the  average  set  forth  in  this  finding  is  the  average  minimum 
earned  by  that  type  of  employee. 

The  Board  therefore  finds  that  there  is  due  the  said  employee 
a  reasonable  allowance  for  medical  and  hospital  services  during 
the  first  two  weeks  after  the  injury,  and  compensation,  based 
upon  a  weekly  payment  of  $7.50,  during  his  total  incapacity 
for  work,  from  Sept.  22,  1913,  to  Dec.  15,  1913,  upon  which 
latter  date  the  incapacity  for  work  became  partial,  and  the 
employee  began  to  earn  wages  at  the  rate  of  $9  weekly;  that 
there  is  due  the  employee  a  weekly  payment  of  $3  from  Dec. 
15,  1913,  to  June  4,  1914,  said  partial  incapacity  continuing, 
less  the  compensation  previously  paid  by  the  insurer. 

At  the  request  of  the  insurer  the  accompan^dng  signed  state- 
ment is  attached  and  made  a  part  of  this  record. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweenet. 
Joseph  A.  Parks. 


Apbil  14,  1914. 

I,  Thomas  Finnigan,  of  Sackford  Street,  Charlestown,  am  the  father 
of  five  children,  two  boys  and  three  gu-ls;  the  oldest  one,  a  ^\  named 
Margaret,  works  in  the  Magrane-Houston  Co.  Department  Store  as  a ' 
bundle  girl,  receiving  $3.50  per  week.  This  $3.50,  together  with  my 
weekly  compensation  from  the  Employers'  Liability  Assurance  Corpora- 
tion, Ltd.,  plus  a  few  dollars  that  my  wife  can  earn,  working  as  wash- 
woman, is  the  only  financial  support  that  I  have.  I  have  not  done  any 
work  since  my  injury  on  Sept.  8,  1913,  and  in  order  that  I  might  be  less 
troubled,  desire  that  I  be  paid  a  lump  sum  which  would  end  the  trouble 
of  going  over  to  Broad  Street  to  get  my  money. 

his 
(Signed)  Thomas  X  Finneqan. 

mark 
Witnessed: 

Edward  F.  O'Shea,  Jr. 
James  F.  St.  John. 
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Cabb  No.  663. 

John  White,  Employee. 

R.  S.  Brine  Transportation  Company,  Employer. 

FiDEUTY   AND    DEPOSIT    CoMPANY    OF    MARYLAND,    Insurer. 

Serious  and  Willful  Misconduct  of  the  Employee  by 
Reason  of  Intoxication  causes  Personal  Injury. 

The  evidence  showed  that  the  employee  was  intoxicated  when  he  started  to  drive 
his  horses  and  did  drive  his  horses  and  wagon  up  the  incline  into  the  barn; 
that  he  was  so  intoxicated  that  he  had  lost  his  normal  and  ordinary  senses  of 
observation,  understanding  and  judgment,  so  that  he  could  not  appreciate 
the  operation  of  ordinary  causes  and  effects  with  which  he  was  fully  familiar, 
and  that  his  injury  was  caused  by  reason  of  this  intoxicated  condition.  He  had 
volimtarily  drunk  the  liquor  to  the  extent  of  causing  such  intoxication  while 
on  duty. 

Held,  that  the  employee  was  not  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  John  White  v.  Fidelity 
and  Deposit  Company,  this  being  case  No.  663  on  the  files  of 
the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  J.  W.  Derosia 
for  the  employee  and  Addison  M.  Goldsmith  for  the  insurer, 
being  duly  sworn,  heard  the  parti<es  and  their  witnesses  at  the 
Hearing  Room  of  the  Industrial  Accident  Board,  New  Albion 
Building,  Boston,  Mass.,  Tuesday,  Jan.  27,  1914,  at  10  a.m. 

The  question  in  this  case  was  whether  the  employee,  who 
was  injured  in  the  course  of  and  arising  out  of  his  employment, 
received  the  injury  by  reason  of  his  serious  and  willful  mis- 
conduct.   If  so,  he  is  not  entitled  to  compensation. 

The  employee  is  a  teamster,  and  was  in  the  employ  of  R.  S. 
Brine  Transportation  Company,  43  India  Street,  Boston.  He 
received  the  injury  while  driving  a  pair  of  horses  attached  to 
a  wagon  heavily  loaded  with  bales  of  wool  into  the  employer's 
barn.  He  had  driven  the  load  from  East  Boston.  The  acci- 
dent occurred  about  quarter  to  7  o'clock  p.m.,  Dec.  1,  1913. 
He  testified  that  he  had  taken  about  four  or  five  drinks  on  that 


568         BIASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

day^  including  whiskey  and  beer,  and  that  to  drink  about  this 
amount  was  his  usual  daily  practice. 

He  sat  on  the  top  of  the  load  of  cotton  bales  when  driving, 
and  he  testified  that  the  top  of  the  bales,  on  the  level  where 
he  sat,  was  a  position  about  3  feet  higher  than  he  had  ever 
driven  the  wagon  from  before.  He  had  driven  this  or  other 
wagons  into  the  barn,  when  the  elevation  at  which  he  sat  was 
about  3  feet  lower,  many  times,  and  he  was  familiar  with  the 
driveway  into  the  barn  and  its  interior,  from  working  and 
driving  into  it  daily  for  the  larger  part  of  about  two  years. 
The  driveway  into  the  barn  was  on  a  rising  incline  beginning 
outside  the  barn  door,  and  continuing  for  some  distance  inside 
the  barn,  so  that  the  farther  he  drove  into  the  barn  the  nearer 
the  top  of  his  head  would  come  to  the  ceiling.  In  the  case  of 
a  wagon  loaded  about  3  feet  lower,  his  head  would  come  within 
about  6  inches  of  the  ceiling  after  he  had  entered  the  bam, 
until  he  got  about  15  feet  inside  the  bam,  measured  in  a 
straight  line  from  the  barn  door.  When  seated  on  a  level 
about  3  feet  higher,  as  was  the  case  at  the  time  of  the  accident, 
his  body  and  head  would  be  sure  to  be  jammed  on  driving  into 
the  barn  against  the  ceiling  and  the  crossbeam,  which  sup- 
ported the  ceiling. 

On  the  night  in  question,  when  he  arrived  at  the  bam,  at 
about  quarter  to  7,  and  when  the  inside  of  the  barn  was  plainly 
lighted,  he  started  up  his  horses  and  drove  them,  with  this 
extra  high  load  attached,  up  the  incline  into  the  bam  and  across 
the  above-mentioned  space  of  about  15  feet,  striking  and 
squeezing  his  body  against  this  beam.  At  this  time  there  was 
only  a  space  of  about  6  inches  between  the  top  of  this  load  and 
the  bottom  of  this  beam.  The  employee  was  thrown  back 
upon  and  between  two  bales  of  cotton,  and  the  foreman  seized 
and  stopped  the  horses  and  prevented  his  being  further  injured. 
This  foreman,  seeing  the  danger  of  this  employee  when  he 
started  to  drive  up  the  incline  into  the  barn,  and  knowing  that 
he  must  strike  against  the  ceiling  and  beam,  shouted  at  once, 
loudly,  for  him  to  stop  before  he  got  the  horses  into  the  bam. 

When  the  employee  got  down  from  the  wagon  load,  which 
was  practically  at  once  after  his  accident,  he  appeared  to 
Robert  S.  Brine,  who  then  took  charge  of  his  horses,  to  be 
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intoxicated.  From  his  manner  and  his  continued  talking  his 
mind  appeared  to  Mr.  Brine  to  be  much  affected  by  liquor, 
and  he,  Brine,  finally  told  him  to  leave  the  barn  or  he  would 
get  an  officer.  The  evidence  did  not  show,  however,  that  his 
walk  or  gait  was  affected,  and  a  physician  who  attended  him 
at  his  home  soon  after  testified  that  he  noticed  no  ^gns  of 
liquor  about  him.  Mr.  Brine  and  a  witness  named  George  F. 
Caulfield  testified  that  they  had  seen  the  employee  driving 
the  horses  and  loaded  wagon  not  far  from  the  South  Station, 
Boston,  toward  the  barn  earlier  in  the  evening,  and  that  the 
employee  was  very  late,  in  covering  the  short  distance,  a  little 
more  than  a  mile,  to  arrive  at  the  barn. 

On  the  weight  of  all  the  evidence  the  committee  finds  that 
the  employee  was  intoxicated  when  he  started  to  drive  his 
horses  and  did  drive  the  horses  and  wagon  up  the  incline  into 
the  barn;  that  he  was  so  intoxicated  that  he  had  lost  his  nor- 
mal and  ordinary  senses  of  observation,  understanding  and 
judgment,  so  that  he  could  not  appreciate  the  operation  of 
ordinary  causes  and  effects  with  which  he  was  fully  familiar; 
and  that  his  injury  was  caused  by  reason  of  this  intoxicated 
condition.  As  he  had  voluntarily  dl'unk  the  liquor  to  the  ex- 
tent of  causing  such  intoxication  while  on  duty,  the  committee 
finds  that  his  injury  was  caused  by  reason  of  his  serious  and 
willful  misconduct,  and  he  is  therefore  not  entitled  to  com- 
pensation under  the  provisions  of  the  Compensation  Act. 

The  testimony  of  his  physician.  Dr.  Robert  R.  Rothwell, 
shows  that  he  ruptured  his  left  kidney  in  the  accident,  but 
that  he  apparently  made  a  wonderful  recovery,  and  at  the  time 
of  the  hearing  appeared  to  be  able  to  return  to  work.  There 
was  at  the  time  of  the  hearing  no  apparent  incapacity  except 
the  employee's  own  fear  of  injuring  himself  by  so  returning. 
The  doctor  testified  that  it  would  be  well  for  him  to  start  in 
moderately,  avoiding  heavy  lifting,  and  if  he  noticed  no  signs 
of  trouble  as  he  went  along  it  would  probably  mean  that  he 
would  be  sound  and  well  in  the  course  of  about  two  weeks. 

No  finding,  however,  is  made  as  to  incapacity. 

David  T.  Dickinson. 
Addison  M.  Goldsmith. 
J.  W.  Derosia. 
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Cabe  No.  672. 

Mary  Driscoll,  Employee. 

DxjRGiN  Park  Company,  Employer. 

London  Guarantee  and  AccroENT  Company,  Ltd.,  Insurer. 

Employee  who  received  Personal  Injury  while  entering 
Place  of  Employment  entitled  to  Compensation. 
Case  appealed  to  Supreme  Judicial  Court. 

The  employee,  in  order  to  enter  her  place  of  emplo3nnent,  was  required  to  use  the 
flight  of  stairs  upon  which  she  received  the  injury.  It  was  her  custom,  before 
actually  beginning  the  work  of  the  day,  to  partake  of  breakfast,  this  custom 
being  known  to  her  employer  and  recognised  by  it  as  a  collateral  part  of  the 
contract  of  hire,  the  employee  recei\'ing  as  remuneration  for  her  work  **$5  a 
week  and  meals."  She  had  arrived  on  the  premises  at  an  hour  which  allowed 
only  a  reasonable  period  in  which  to  eat  her  morning  meal  before  the  time  set 
for  beginning  the  actual  work  of  the  day. 

Held,  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appeal  to  Supreme  Judicial  Court. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mary  DriscoU  «. 
London  Guarantee  and  Accident  Company,  Ltd.,  this  being  case 
No.  672  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  N.  P. 
Sipprelle  of  6  Beacon  Street,  Boston,  representing  the  insurer, 
and  Thomas  H.  Mahony  of  15  Beacon  Street,  Boston,  Mass., 
representing  the  employee,  heard  the  parties  and  their  witnesses 
at  the  Hearing  Room  of  the  Industrial  Accident  Board,  New 
Albion  Building,  Boston,  Mass.,  Tuesday,  Feb.   10,  1914,  at 

10  A.M. 

The  agreed  facts  are  as  follows:  Mary  Driscoll  was,  on  Dec. 
1,  1913,  employed  by  the  Durgin  Park  Company  in  the  laun- 
dry of  her  employer's  restaurant.  Her  wages  were  $5  per  week 
and  meals,  the  average  weekly  wage  being  estimated  at  $8  per 


DRISCOLL  V.  LONDON  GUARANTEE  AND  ACCIDENT  CO.,  LTD.    571 

week.  The  Durgin  Park  Company  is  insured  under  the 
Workmen's  Compensation  Act  by  the  London  Guarantee  and 
Accident  Company.  Miss  DriscoU  left  her  house  in  Charles- 
town  on  the  morning  of  Dec.  1,  1913,  without  breakfast,  and 
reached  the  premises  of  her  employer  some  time  after  7  o'clock. 
She  was  proceeding  up  the  main  stairs  to  the  restaurant  when 
for  some  reason  she  fell  and  fractured  her  arm.  It  appears 
from  the  testimony  that  she  had  not  been  feeling  well  the  day 
before,  but  there  was  no  evidence  that  the  fall  was  due  to 
fainting  spell  or  dizziness.  It  further  appears  that  while  the 
time  of  beginning  her  work  was  7.30,  it  was  her  custom  on 
entering  to  get  a  cup  of  coffee  from  the  urn  and  take  it,  with 
a  doughnut  or  some  other  refreshment,  up  to  the  third  floor, 
and  eat  it  before  going  to  work. 

From  these  facts  the  arbitrators  find  that  the  injury  to  Mary 
DriscoU  arose  out  of  and  in  the  course  of  her  employment; 
that  she  is  entitled  to  reasonable  medical  and  hospital  bills  for 
two  weeks  following  the  injury,  and  to  compensation  at  one- 
half  the  average  weekly  wage  of  $8  a  week  from  the  fourteenth 
day  after  the  accident  until  the  date  of  this  hearing,  or  eight 
and  one-seventh  weeks,  at  $4  per  week,  or  $32.57,  it  being 
understood  that  Mr.  Chandler,  her  employer,  is  to  give  her 
work;  and  if  she  cannot  perform  this  work,  the  matter  of  addi- 
tional compensation  to  the  above  can  be  considered  and 
adjusted  subsequently. 

Edw.  F.  McSweeney. 

N.  P.  SiPPRELLE. 

Thomas  H.  Mahony. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  on  Thursday,  March  12,  1914, 
at  10  A.M.,  in  the  Hearing  Room,  New  Albion  Building,  Boston, 
Mass.,  and  affirms  and  adopts  the  findings  of  the  committee 
of  arbitration. 

The  agreed  facts  are  as  stated  in  the  report  of  the  committee 
of  arbitration. 

The  Board  finds  upon  these  facts  that  it  was  an  implied 
part  of  the  contract  of  employment  of  the  employee,  Mary 
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DriscoU,  to  use  the  flight  of  stairs  upon  which  she  received  the 
personal  injury  which  incapacitated  her  for  work,  these  stairs 
being  on  the  premises  of  her  employer  and  being  the  only 
means  of  entrance  to  and  exit  from  said  premises.  It  was  her 
cusrtom,  before  actually  beginning  the  work  of  the  day,  to  par- 
take of  breakfast,  this  custom  being  known  to  her  employer 
and  recognized  by  it  as  a  collateral  part  of  the  contract  of 
hire,  the  employee  receiving  as  remuneration  for  her  work  "$5 
a  week  and  meals."  She  had  arrived  on  the  premises  at  an 
hour  which  allowed  only  a  reasonable  period  in  which  to  eat 
her  morning  meal  before  the  time  set  for  beginning  the  actual 
work  of  the  day. 

The  English  cases  hold  that  the  moment  of  beginning  the 
actual  work  is  not  the  true  test  as  to  the  time  when  employ- 
ment begins,  and  if  an  employee  is  on  the  premises  before  he 
actually  begins  his  work,  and  during  that  time  an  injury  occurs, 
it  arises  out  of  and  in  the  course  of  the  employment.  (Fitz- 
patrick  v.  Hindley  Field  Colliery  Co.,  4  W.  C.  C.  7;  Mackenzie 
V.  Coltness  Iron  Co.  Ltd.,  41  S.  L.  R.  6;  Sharp  v.  Johnson  &  Co. 
Ltd.,  7  W.  C.  C.  28;  Blovelt  v.  Sawyer,  6  W.  C.  C.  16.  Massa- 
chusetts cases  in  point  are:  Olsen  v.  Andrews,  168  Mass.  261; 
Kilduff,  Adnu".  v.  Boston  Elevated  Ry.  Co.,  195  Mass.  307.) 

The  Board  finds  that  the  said  employee  received  a  personal 
injury  arising  out  of  and  in  the  course  of  her  employment  on 
Dec.  1,  1913;  that  she  is  entitled  to  a  reasonable  allowance  for 
medical  and  hospital  services  during  the  first  two  weeks  after 
the  injury,  and  to  compensation  at  the  rate  of  $4  weekly  from 
Dec.  15,  1913,  to  Feb.  10,  1914,  a  period  of  eight  and  one- 
seventh  weeks,  making  the  total  amount  due  $32.57,  further 
compensation  to  be  paid  said  employee  in  accordance  with  the 
provisions  of  the  act,  depending  upon  her  ability  to  perform 
the  work  which  her  employers  agree  to  provide. 

James  B.  Carroll. 
Dudley  M.  Holbian. 
David  T.  Dickinson. 
Edw.  F.  McSweenet. 
Joseph  A,  Parks. 


COOPER  V.  MASSACHUSETTS  EMPLOYEES  INSURANCE  ASSO'n.     673 


Cabb  No.  675. 

Andrew  Cooper,  Employee. 

Bay  State  Street  Railway  Company,  Employer, 

Massachusetts  Employees  Insurance  Assoclv^tion,  Insurer. 

Nephritis  and  Blindness  caused  by  Violence  and  Elec- 
tric   Shock    incapacitate    Employee.    Compensation 

AWARDED. 

The  evidence  showed  that  the  employee  was  working  on  a  construction  car  when 
the  trolley  wire  broke,  causing  the  boom  at  the  end  of  the  trolley  pole  to  strike 
him.  This  blow,  together  with  a  shock  of  electricity  from  the  wire,  incapaci- 
tated him  for  work  and  brought  on  a  condition  of  acute  nephritis  and  loss  of 
vision. 

Held,  that  the  employee  was  entitled  to  compensation. 

Report  of  Committee  of  ArbUration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Andrew  Cooper  v. 
Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  675  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Hon.  John 
B.  Tracy  of  Taunton,  Mass.,  representing  the  employee,  and 
John  C.  Jones,  Jr.,  Esq.,  of  Boston,  Mass.,  representing  the 
insurer,  heard  the  parties  and  their  witnesses  in  the  Alder- 
manic  Chamber,  City  Hall,  Taunton,  Mass.,  on  Wednesday, 
Feb.  18,  1914,  at  2  p.m. 

Richard  P.  Coughlin  and  Leo  H.  Coughlin  represented  the 
employee,  and  John  W.  Cronin,  Esq.,  represented  the  insurer. 

The  evidence  showed  that  Andrew  Cooper,  living  in  Taunton, 
Mass.,  thirty-three  years  of  age,  was  employed  as  a  lineman  by 
the  defendant  railway  company,  and  had  been  employed  as  a 
lineman  for  several  years  before  the  accident,  and  had  worked 
for  this  defendant  company  for  six  or  seven  months  prior  to 
Dec.  16,  1912,  the  date  of  the  accident  in  question;  that  at  the 
time  of  the  accident  his  average  weekly  wage  was  $15.90. 

Andrew  Cooper  testified  that  he  was  working  in  the  Lake- 
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ville  district  on  a  construction  car  which  had  a  raised  table  on 
top.  With  him,  working  on  the  car,  were  Joseph  Morgan,  a 
motorman,  and  Antone  Marshall,  who  was  working  on  the 
table  with  Cooper.  This  table  was  about  16  to  18  feet  from 
the  level  of  the  street.  They  were  at  the  time  putting  a  piece 
of  span  over  the  splicing  on  the  trolley  wire.  The  trolley  pole, 
at  the  time,  was  on  the  wire,  and  just  before  the  accident 
Cooper  was  in  the  act  of  sandpapering  the  trolley  wire,  getting 
it  ready  for  Mr.  Marshall  to  put  the  protectors  on  the  span 
wire.  Projecting  from  the  end  of  the  trolley  pole  is  a  boom, 
so  called,  projecting  back  6  or  8  feet.  When  the  trolley  wire 
broke  the  boom  swung  around  toward  the  right,  brushing 
against  Cooper,  who  grabbed  it  in  his  hands  to  protect  his 
chest,  and  the  boom  struck  him.  His  back  at  the  time  was 
against  the  trolley  wire,  and  he  remembers  falling  from  the 
table  and  hearing  Morgan  cry  out,  and  then  became  uncon- 
scious. The  next  thing  he  remembered  was  that  he  was  very 
sick  and  vomiting,  and  that  his  shoidder  was  swelling;  that  he 
was  black  and  blue  from  the  shoulder  to  the  ankle  on  the  left 
side;  he  was  unable  to  turn  or  move  about;  his  head  was  very 
dizzy,  and  at  that  time  he  had  periods  of  unconsciousness,  and 
he  thought  he  was  paralyzed.  He  was  afterwards  taken  into 
the  car  and  carried  to  the  car  barn  in  Lakeville,  and  was  at- 
tended by  a  physician  there.  He  was  in  the  car  about  three- 
quarters  of  an  hour;  during  this  time  he  was  unable  to  move 
and  in  terrible  pain,  and  was  sent  home  in  an  automobile. 
The  accident  occurred  about  1.30  p.m.  and  he  reached  home 
about  3.45  p.m.  He  was  treated  that  day  by  Dr.  Charles  A. 
Atwood,  physician  for  the  insurer,  who  treated  him  for  ten 
days  succeeding.  He  remained  in  bed  about  ten  days.  Dur- 
ing that  time  he  was  in  pain,  suffering  from  injury  to  his  arm 
and  back,  and  he  noticed  the  tenth  day  that  his  urine  was  dis- 
colored and  rather  sluggish.  When  he  got  up  he  was  weak, 
his  shoulder  and  back  very  sore,  and  his  left  hand  appeared  to 
be  paralyzed  as  well  as  his  leg  from  the  knee  down,  which  was 
cold.  About  a  month  after  the  accident  he  was  able  to  go  out 
and  improved.  He  went  to  Boston  and  was  examined  by  the 
insurer's  physician  the  latter  part  of  the  third  month,  and 
again  the  latter  part  of  the  fourth  month,  after  the  accident, 
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and  was  in  the  same  general  condition^  but  improved  some- 
what, so  that  during  the  second  week  in  April  he  went  to  work, 
although  not  feeling  in  condition  to  work.  His  work  at  this 
time  was  stenciling  poles,  which  kept  him  in  the  open  air. 
Later  his  sight  began  to  fail  and  his  back  was  sore  for  months 
during  that  time.  He  worked  at  stenciling  for  about  three 
weeks  and  then  assisted  in  digging  holes,  pulling  ropes,  etc. 
His  eyesight  continued  to  fail  and  he  had  severe  pain  in  his 
head,  felt  dizzy,  and  hot  flashes  would  come  over  him;  his 
shoulder  improved.  He  gave  up  work  on  October  23,  his  con- 
dition being  very  bad.  During  this  time  of  employment  he 
received  $9  a  week. 

In  June  he  consulted  Dr.  Joseph  B.  Murphy,  who  treated 
him  for  his  back  and  his  eyesight.  His  eyesight  continued  to 
fail,  his  legs  continued  to  swell,  and  he  became  weaker,  and 
on  October  23  he  went  to  see  Dr.  Andrew  J.  McGraw.  The 
pains  in  his  head  continued,  the  swelling  decreased  and  his 
eyesight  continued  to  fail,  so  much  so,  that  a  week  after 
Thanksgiving  his  eyesight  completely  failed,  so  that  he  could 
not  tell  daylight  from  dark,  and  at  the  time  of  the  hearing 
was  totally  blind. 

Before  the  accident  he  was  perfectly  well,  never  having  occa- 
sion to  have  a  physician,  and  worked  constantly  at  his  occu- 
pation of  lineman,  and  never  had  any  trouble  with  his  eyesight, 
nor  pains  in  his  back,  arms  or  legs.  He  further  testified  that 
at  the  time  of  the  accident  he  was  between  the  pole  and  the 
wire,  and  that  the  boom  and  the  wire  were  on  the  same  side 
of  the  line.  When  the  boom  broke  he  grabbed  the  short  end 
and  the  long  end  was  on  the  field  side.  He  was  hard  up  against 
the  wire,  and  when  it  broke  the  whole  weight  went  back  against 
the  boom  and  the  wire.  When  the  wire  broke  the  boom  struck 
out  towards  the  place  where  Cooper  was  standing  and  struck 
him,  and  he  was  conscious  of  falling  and  thinks  he  received  an 
electric  shock. 

Antone  Marshall  testified  that  he  was  working  with  Cooper 
in  Freetown  and  was  on  the  table  with  him;  that  below  was  a 
stone  wall  inclosing  the  field;  at  that  place  the  road  runs  north 
and  south,  and  that  the  car  at  that  time  was  on  the  east  side, 
and  they  were  about  3  feet  from  the  edge  of  the  street.    When 
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the  boom  swung,  Cooper  grabbed  the  boom  and  it  pushed  him 
off  the  table,  so  that  he  fell  inside  the  wall  in  the  field.  He 
was  unable  to  state  whether  or  not  Cooper  struck  the  wall* 
After  Cooper  fell,  Morgan  jumped  from  the  car  and  picked 
him  up.  He  could  not  move  and  was  unconscious.  His  face 
was  bleeding  somewhat.  A  car  was  telephoned  for,  and  he  was 
sent  to  the  car  bam.  The  pole,  after  the  fall,  was  inside  the 
wall,  and  the  boom  swung  around  toward  the  pole  and  broke 
off.  When  the  wire  broke  it  fell  down  with  the  boom  where  it 
was  connected  with  it,  and  Cooper  had  hold  of  the  boom  itself, 
and  when  he  was  on  the  ground  after  the  fall  he  still  had  hold 
of  the  boom,  as  when  he  picked  the  boom  up  he  noticed  that 
Cooper's  hands  were  clutched  around  the  boom,  so  that  Morgan 
had  to  take  them  off. 

Joseph  Morgan  testified  that  he  was  working  inside  the  car 
getting  a  torch  ready  for  use,  when  he  saw  Cooper  holding  on 
to  the  boom  and  fall  off  the  car  into  the  field,  and  he  took  the 
boom  from  him  and  noticed  marks  on  his  face.  He  saw  him 
very  sick  and  vomiting  while  he  was  there,  and  was  there  until 
he  was  carried  into  the  car  bam.  He  saw  him  have  hold  of 
the  boom,  the  breaking  of  the  wire  causing  it  to  swing,  pushing 
him  down  with  the  boom,  and  he  took  Cooper's  hands  off  the 
boom.  At  the  time  they  were  working  on  the  wire  there  were 
about  510  volts  of  electricity  in  it. 

Evidence  was  produced  by  Charles  Buffum,  an  electrician 
and  lineman  of  thirty-five  years'  experience,  who  was  familiar 
with  the  conditions  upon  said  car.  He  stated  that  the  wire  was 
almost  sure  to  catch  Cooper  in  the  back,  and  he  was  practically 
sure  to  get  an  electric  shock. 

Dr.  Joseph  B.  Murphy  testified  that  in  his  opinion  Cooper 
was  suffering  from  acute  nephritis  caused  by  violence,  coupled 
with  an  electric  shock,  a  condition  that  is  incurable;  that  his 
blindness  was  caused  probably  by  the  electric  shock,  causing 
kidney  trouble  leading  to  his  blindness;  that  his  kidney  trouble 
is  incurable;  and  that  his  blindness  is  incurable.  He  further 
testified  that  his  present  condition  was  attributable  solely  to 
the  accident;  that  there  was  no  question,  in  his  mind,  from  the 
presence  of  the  bloody  casts  in  the  urine,  and  from  the  general 
conditions  which  he  found,  that  the  man  had  suffered  an  dec* 
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trie   shock,   together  with  exposure   and  the   blow  which   he 
received  in  the  fall,  causing  this  incurable  condition. 

Dr.  Frank  A.  Hubbard,  who  was  sent  by  the  Industrial 
Accident  Board  to  examine  the  petitioner,  an  impartial  phy- 
sician, reported  and  testified  that  he  found  Cooper  in  a  bad 
condition,  tending  to  minimize  rather  than  exaggerate  his 
troubles;  that  he  found  him  suffering  from  chronic  nephritis, 
and  that  in  his  opinion  this  was  due  solely  to  the  accident; 
that  his  blindness  is  incurable;  and  that  his  kidney  trouble  is 
practically  hopeless.  He  further  testified  that  he  was  familiar 
with  Osier,  and  that  he  still  thought  that  this  condition  present 
was  caused  by  the  accident,  and  testified  as  follows:  — 

Q.  (by  Mr.  Coughlin).  From  the  discourse  you  have  just  heard,  I 
assume  that  overeating  and  overdrinking  and  leading  a  strenuous  life 
cause  chronic  interstitial  nephritis.  Have  you  seen  any  overeating  and 
overdrinking  in  that  man?    A.  No. 

Q.  And  the  sclerotic  condition  in  men  over  forty.  He  is  not  over 
forty?    A.  I  think  not. 

Q.  He  testified  thirty-three.  Did  you  see  anything  in  the  situation 
that  you  had  before  you  when  you  examined  him  compared  with  any- 
thing read  by  the  learned  counsel  —  any  of  the  conditions  or  situations 
that  were  read  by  him?  Did  they  exist  when  you  examined  Cooper  — 
overeating,  overdrinking  or  any  of  those  conditions  present?  A.  I  think 
not. 

Q.  You  say  at  that  time  he  had  chronic  nephritis.  Could  you  tell 
how  long  it  had  existed?    A.  I  could  not. 

Q.  You  think  from  the  time  of  the  accident?    A.  I  think  that  is  true. 

Q.  There  is  no  doubt  about  that?    A.  I  think  that  is  true. 

Q.  (by  Mr.  Cronin).  Whether  or  not  you  knew  the  condition  of  his 
kidneys  before  the  accident?  A.  I  did  not  know  what  it  was  before  the 
accident.  If  I  had  known  that  they  were  not  in  perfect  condition  previous 
to  the  accident  I  would  say  that  the  accident  had  accelerated  the  diseased 
process  and  brought  it  out  more  fully,  because  the  man  was  entirely  able 
to  do  a  hard  day's  work  previous  to  that,  and  immediately  after  the 
accident  he  was  disabled  and  hasn't  been  well  since. 

Q.  But  that  would  be  on  the  assumption  that  the  disabihty  proceeded 
from  the  kidneys,  and  was  referred  to  that?  A.  A  large  part  of  the  dis- 
ability, the  most  of  the  disability,  proceeded  from  the  kidneys,  but  there 
was  also  the  arm.  Of  course  the  kidneys  had,  as  sequence,  the  head 
symptoms  and  the  eyes  and  the  swelling  of  the  feet  and  legs. 

Q.  Assuming  that  the  main  complaint  over  the  first  three  or  four 
months  was  this  ann  condition,  —  this  limitation  of  motion  in  the  shoulder, 
—  and  that  he  made  no  direct  complaints  of  kidney  trouble  or  the  condition 
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of  the  urine  during  the  first  five  months  or  so,  would  that  alter  your 
opinion  any.  Doctor?  A.  I  don't  think  it  would,  because  kidney  trouble 
can  come  in  very  insidiously,  and  it  frequently  does  come  on  almost 
imperceptibly. 

Q.  And  it  can  come  on  entirely  apart  from  any  traiuna  or  shock  of  that 
sort?    A.  It  does  sometimes. 

Q.  And  it  does  frequently  come  on  from  exposure  and  poison  in  the 
kidneys?    A.  Yes,  it  does. 

Q.  And  if  that  came  on.  Doctor,  or  if  there  was  no  complaint  of  any 
blood  in  the  urine  or  anything  of  that  sort,  no  history,  during  the  first 
six  months,  of  trouble  with  the  kidneys  during  that  time,  will  you  still 
believe  that  coming  on  six  months  afterwards  it  could  be  caused  by  the 
accident  if  appearing  six  months  afterwards?  A.  Yes.  But  that  form 
of  disease  is  generally  very  slow  in  appearing,  and  by  the  time  you  know 
it  exists  it  has  already  been  working  and  gaining  headway  for  some  time, 
so  that  when  you  find  the  disease  it  has  already  been  there  for  some  time, 
very  likely  without  the  knowledge  of  the  individual. 

Q.  Do  you  still  feel,  Dr.  Osier  to  the  contrary  notwithstanding,  that 
violence  can  cause  this  form  of  nephritis?    A.  I  feel  so. 

Q.  And  do  you  feel  that  violence  can  cause  that  kind  of  nephritis  without 
operating  directly  upon  the  kidneys,  so  as  to  produce  a  bleeding  at  once 
within  a  few  days?  A.  I  separate  that  in  two  parts.  I  think  there 
would  necessarily  have  to  be  violence  directly  communicating  to  the 
kidneys.  1  don't  think  a  man  would  get  an  injury  to  the  kidneys  of  this 
sort  by  just  sitting  down,  but  he  was  thrown  against  a  stone  wall,  striking 
the  back  and  shoulder  against  a  stone  wall,  and  I  think  that  was  direct 
violence.  In  that  case  there  might  or  might  not  have  been  blood  in  the 
urine.  If  there  had  been,  I  should  say  it  was  an  acute  condition  at  first. 
But  the  condition  I  saw  was  a  later  condition. 

Q.  Would  it  affect  your  opinion  if  he  just  fell  to  the  field  and  did  not 
strike  the  stone  wall?    A.  He  would  have  to  strike  violently  on  his  back. 

Q.  Assuming  that  the  evidence  was  that  the  man  fell  inside  of  the  stone 
wall  onto  the  ground,  and  fell  on  his  left  side,  —  whether  violence  of  that 
sort,  without  blood  appearing  in  the  urine  at  once,  was  such  violence 
as  would  produce  this  form  of  nephritis,  in  your  opinion?  A.  I  should 
think  so. 

Q.  You  wouldn't  feel  that  blood  need  appear  in  the  first  week  or  two? 
A.  Not  necessarily.    It  might,  but  not  necessarily. 

Q.  You  would  be  sure  of  that  diagnosis  if  it  had  appeared?  A.  Yes. 
You  would  be  sure  that  it  was  an  acute  condition  first. 

Q.  You  are  in  general  practice  here,  rather  than  a  specialist  on  kidney 
trouble?  A.  I  am  in  general  practice,  leaning  towards  surgery.  I  am  not 
a  specialist  in  kidney  troubles. 

Q.  (by  Mr.  Holm  an).  In  case  this  man  had  had  an  incipient  form  of 
kidney  trouble  and  didn't  know  it,  and  he  had  this  fall,  — •  striking  on  the 


COOPER  V.  MASSACHUSETTS  EMPLOYEES  INSURANCE  ASSO'N.     579 

ground,  —  and  immediately  after  that  he  began  to  have  symptoms  show- 
ing 4ddney  trouble,  should  you  say  that  the  exciting  cause  of  that  trouble 
was  the  fall?  A.  The  exciting  cause  of  exaggerating  the  trouble  would 
be  the  fall. 

Q.  Without  that  exciting  cause  it  might  be  a  long  while  before  it  would 
develop  to  an  acute  condition?    A.  Yes. 

Q.  Just  the  same  as  a  man  might  have  heart  disease  and  work  at  hard 
labor  for  a  good  many  years  and  not  suffer  inconvenience  from  it,  and  then 
by  means  of  a  sudden  fall  he  would  accelerate  that  heart  condition.  That 
would  be  a  good  comparison,  would  it?    A.  Yes. 

Q.  (by  Mr.  Tract).  Could  this  condition  be  caused  from  a  fall  if  a 
person  struck  on  the  shoulder  and  wrenched  the  back,  without  external 
violence  to  the  kidneys?    A.  I  shouldn't  think  so. 

Q.  (by  Mr.  Cronin).  There  would  have  to  be  external  violence  di- 
rectly over  the  kidneys?    A.  Yes. 

Dr.  Andrew  J.  McGraw  testified  that  he  had  treated  the 
petitioner  since  Oct.  23,  1913,  and  that  he  found  him  suffering 
from  chronic  nephritis  with  failing  eyesight,  and  that  this 
failing  eyesight  progressed  so  that  shortly  after  Thanksgiving 
he  became  totally  blind  and  is  now  totally  blind.  His  kidney 
affection  has  progressed,  which  has  a  depressing  effect  upon 
him  and  his  heart,  and  is  totally  incurable,  so  that  there  can 
be  no  improvement  in  his  condition,  either  as  to  his  sight  or 
as  to  his  kidneys,  and  he  is  totally  unable  to  work.  In  his 
opinion  the  sole  and  only  cause  for  this  condition  is  the  acci- 
dent which  he  had  Dec.  16,  1912,  and  that  there  is  no  cause 
other  than  that. 

Dr.  Charles  A.  Atwood  was  called  by  the  insurer,  and  he 
testified  that  he  treated  him  for  ten  days  subsequent  to  the 
accident;  that  he  was  sore  from  his  shoulder  to  his  heels,  and 
complained  particularly  as  to  his  back.  He  made  no  exami- 
nation as  to  his  urine  and  had  not  seen  him  since. 

The  arbitrators  find  that  Andrew  Cooper  suffered  from  an 
injury  by  being  injured  by  a  fall  on  Dec.  16,  1912,  and  also 
received  a  severe  electric  shock  at  the  same  time,  and  that  as 
a  result  of  the  same  his  kidneys  have  been  affected,  causing 
chronic  nephritis  to  arise,  and  also  causing  blindness  to  follow; 
and  further  find  that  this  was  the  sole  cause  of  his  condition. 
The  evidence  clearly  showed  that  the  petitioner  was  a  young 
man  thirty-three  years  of  age,  of  the  best  of  habits,  living  a 
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clean  life  and  engaged  in  hard  labor,  in  no  way  afflicted  before 
the  accident,  but,  on  the  contrar>%  being  unusually  sound 
and  clear,  never  having  had  occasion  to  call  a  physician  before. 
At  the  time  he  had  no  bother  with  his  kidneys,  his  urine  or 
from  his  eyesight,  but  after  the  accident  these  conditions  de- 
veloped. His  wife  testified  as  to  the  blood  in  his  urine,  corrob- 
orated as  it  is  by  Dr.  Murphy  and  by  Cooper  himself,  and  we 
find  that  this  condition  resulted  from  the  blow  and  shock  re- 
ceived at  the  time  of  the  fall.  The  preponderance  of  the 
testimony,  and,  in  fact,  all  affirmative  testimony  produced  by 
the  physicians,  shows  that  the  petitioner  is  suffering  from 
chronic  nephritis,  and  we  believe  that  the  evidence  of  Dr. 
Hubbard,  a  disinterested  physician,  sent  by  the  Industrial 
Accident  Board,  proves  that  this  condition  of  nephritis  from 
which  the  petitioner  is  suffering  was  caused  solely  by  this 
accident,  and  that  his  blindness  is  also  caused  thereby.  This 
testimony  corroborates  and  strengthens  the  testimony  of  the 
other  physicians  who  have  testified,  and  there  is  no  positive 
evidence  to  contradict  this. 

The  introduction  of  extracts  from  Osier  allowed  in  the  testi- 
mony, as  stated  by  Dr.  Hubbard  in  his  examination,  does  not 
fit  in  this  case,  as  the  conditions  set  forth  in  Osier  as  to  arterio- 
sclerosis, overeating,  overdrinking,  gout  and  leading  a  strenuous 
life  do  not  appear  in  evidence  in  this  case.  On  the  contrary, 
the  opposite  condition  of  Ufe  is  set  forth  by  the  testimony  as 
to  the  mode  of  life  of  the  petitioner,  and  we  find  that  the  con- 
dition herein  set  forth  as  above  stated  was  caused  solely  by 
the  petitioner  in  the  course  of  his  employment  by  the  accident 
Dec.  16,  1912,  and  we  find  that  he  has  used  good  faith  and 
made  every  effort  to  overcome  the  disability,  as  shown  by  the 
fact  that  he  endeavored  to  work  from  April  to  October,  but 
was  again  compelled  to  give  up  work. 

It  was  agreed  at  the  hearing  that  between  $260  and  $275 
had  been  paid  to  the  petitioner  as  compensation,  and  we  find 
that  he  is  entitled  to  the  benefits  for  total  disability  of  one- 
half  his  regular  wage,  $15.90,  or  $7.95  a  week,  for  a  period  of 
three  hundred  weeks,  a  total  of  $2,385,  from  which  is  to  be 
deducted  $275  already  paid.     We  find,  therefore,  that  he  is 
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entitled  to  payments  of  $7.95  each  week  until  the  sum  of  $2,110 
is  paid. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

Dudley  M.  Holman. 
John  B.  Tracy. 
John  C.  Jones,  Jr.,  dissents. 


Case  No.  686. 

William  H.  Gregg,  Employee. 

AsHWORTH  Brothers,  Employer. 

Frankfort  General  Insurance  Company,  Insurer. 

Traumatic  Peritonitis  a  Personal  Injury  arising  out  of 

AND  IN  THE  CoURSE  OF  THE  EMPLOYMENT. 

The  evidence  showed  that  the  personal  injury  received  by  the  employee  caused 
the  dislocation  of  the  cecum,  general  adhesions  in  the  abdomen,  and  con- 
stipation, resulting  in  traumatic  peritonitis.  This  condition  necessitated  the 
performance  of  an  0];>eration  for  the  removal  of  the  appendix. 

Heldt  that  the  employee  was  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  William  H.  Gregg  v. 
Frankfort  General  Insurance  Company,  this  being  case  No. 
686  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Edgar 
N.  Ripley,  representing  the  employee,  and  James  H.  Kenyon, 
Jr.,  representing  the  insurer,  heard  the  parties  and  their  wit- 
nesses in  the  Committee  Room,  City  Hall,  Fall  River,  Mass., 
Friday,  Feb.  7,  1914,  at  10.45  a.m. 
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H.  R.  Bygrave,  Esq.,  representing  the  insurer,  stated  that  the 
employee  was  injured  on  Aug.  27,  1912,  and  on  July  6,  1913, 
slightly  less  than  a  year  afterwards,  he  was  operated  on  for 
appendicitis,  and  was  disabled  for  several  weeks.  No  compensa- 
tion had  been  paid  him,  the  insurer  claiming  that  there  was  no 
connection  between  the  injury  and  the  incapacity  which  fol- 
lowed the  operation  for  appendicitis. 

The  employee  claimed  compensation  from  July  6,  1913,  the 
date  upon  which  he  first  lost  wages  on  account  of  the  injury, 
to  Sept.  8,  1913,  during  which  time  he  was  incapacitated  for 
work  by  reason  of  an  operation  for  appendicitis,  caused  by  the 
injury  received  by  him  on  Aug.  27,  1912.  His  average  weekly 
wages  were  $13.05. 

William  H.  Gregg,  the  employee,  testified  that  he  received 
a  personal  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment on  Aug.  27,  1912,  while  working  on  the  shafting  in 
the  machine  shop.  The  engine  was  started  without  warning, 
and  he  was  thrown  over  the  shafting,  striking  the  watchman's 
box  as  he  went  over,  afterwards  going  down  onto  the  reels  on 
his  side.  He  worked  part  of  that  afternoon,  having  pains  in 
stomach  and  side.  Later,  he  went  home  and  did  not  return 
for  several  days,  returning  only  when  the  foreman  requested 
him  to  resume  his  work.  After  he  returned,  he  was  given  light 
work  for  several  days.  He  did  not  feel  well  for  an  entire  year, 
but  did  not  lose  any  wages  until  July  6,  1913.  After  the  oper- 
ation for  appendicitis  was  performed  he  returned  to  work,  on 
Sept.  8,  1913.  He  does  not  feel  perfectly  well  at  the  present 
time.  He  stated  that  he  had  never  had  any  trouble  before  the 
accident,  either  to  his  stomach  or  bowels,  and  had  never  been 
troubled  with  constipation  until  after  the  injury.  Constipation 
came  on  about  a  week  after  the  accident,  and  he  took  licorice 
powders  constantly  for  about  five  weeks,  finally  going  to  Dr. 
Learned,  his  family  physician.  The  doctor  informed  him  that 
he  was  constipated,  and  gave  him  instructions  and  a  prescrip- 
tion, and  while  he  only  saw  the  doctor  two  or  three  times  dur- 
ing the  year,  he  continued  to  take  salts,  licorice  powders,  cas- 
carets  and  castor  oil,  taking  one  remedy  or  another  evejy  night. 
The  pains  in  right  side  and  stomach  continued  and  he  finally 
arranged  for  the  operation. 
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Harold  Holiday,  a  fellow  employee,  corroborated  the  story 
told  by  Gregg  of  the  accident,  stating  that  the  said  employee 
was  on  the  shaft  when  the  engine  started  up,  and  it  looked  to 
him  as  if  he  went  down  with  the  pulley  and  dropped  to  the 
floor,  striking  the  reels  on  the  shaft. 

Dr.  William  T.  Learned  testified  that  he  knew  the  employee, 
Gregg,  for  five  years,  and  had  never  attended  him  for  any  ill- 
ness until  after  the  accident,  when  he  treated  him  for  constipa- 
tion and  disicomfort  in  the  abdomen.  He  also  advised  the 
employee  as  to  the  necessity  for  an  operation  for  appendicitis, 
and  turned  him  over  to  Dr.  Milne  B.  Swift  for  the  operation. 
The  doctor  stated  that,  in  his  opinion,  there  was  a  direct  rela- 
tion between  the  personal  injury  of  Aug.  27,  1912,  and  the 
constipation  and  subsequent  operation  for  appendicitis.  Con- 
stipation was  a  very  active  factor  in  causing  appendicitis. 

Q.  Dr.  Learned,  supposing  you  found  case  on  opening  a  man's  belly, 
^ving  history  of  previous  accident  in  which  man  had  been  whirled  down 
shaft  and  then  had  been  thrown  so  abdomen  struck  wire  reel,  and  then 
within  a  week  he  became  constipated  with  pains  off  and  on  in  abdomen, 
and  ten  months  afterwards  he  had  an  aeute  attack  of  appendicitis,  and  on 
operation  found  that  his  cecmn,  which  is  the  end  to  which  the  appendix 
was  situated,  had  been  dislocated  up  under  the  liver,  general  adhesions 
all  through  the  abdomen,  and  that  the  man  had  been  tremendously  con- 
stipated before  the  operation,  —  whether  or  not  you  would  think  that 
accident  had  nothing  to  do  whatsoever  with  this,  or  was  a  strong  causative 
factor  in  case  of  appendicitis?  A.  Yes,  I  should  think  it  would  be.  I 
should  say  emphatically  it  was  cause  of  appendicitis. 

Appendicitis  is  infection  of  the  appendix,  and  a  mere  strain,  unless 
brought  by  infection,  would  not  cause  appendicitis.  The  appendix  is 
a  small  continuation  of  large  intestine,  about  three  or  four  inches  long, 
similar  in  structure  to  the  bowel.  Constipation  is  a  result  of  appendicitis 
because  inflammation  sets  in  and  upsets  nervous  balance  of  intestines, 
and  it  is  upset  by  irritation  and  pain.  A  severe  wrench  would  cause  con- 
stipation. 

Q.  Assiune  man  receives  a  blow  or  wrench  of  some  kind  and  is  disabled 
for  two  days  and  then  for  a  year  keeps  on  working  at  regular  work,  — 
would  you  say  that  that  man  received  a  wrench  or  blow  severe  enough 
to  cause  constipation?    A.  I  require  further  information. 

Q.  What  further  information?  A.  Whether  he  was  as  well  after  the 
blow  as  before. 

Q.  Assume  that  he  was  as  well  after  the  blow,  except  that  he  com- 
plained of  constipation.  A.  Blow  might  have  caused  constipation. 
Chances  nine  to  one  that  it  did. 
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Q.  Supposing  that  he  had  constipation  before  the  blow  or  wrench? 
A.  I  should  say  blow  did  not  cause  constipation  if  he  had  it  before. 

Q.  Assume  that  this  man  was  not  constipated  before  and  had  this 
blow;  was  laid  up  for  a  couple  of  days  and  went  back  to  work;  loafed 
at  work  two  or  three  days,  and  then  did  work  as  near  right  as  he  could  do, 
feeling  all  the  time  he  was  not  doing  full  work,  and  complaining  off  and 
on  of  cramps  and  pains  in  abdomen;  that  he  had  been  previously  nonnal 
before  the  blow,  —  whether  or  not  blow  would  have  an3rthing  to  do  with 
constipation  and  pain  in  abdomen?  A.  Yes,  it  would.  Direct  relation 
between  cause  and  effect.    As  sure  as  anything  can  be. 

Dr.  Milne  B.  Swift  testified  that  the  employee,  Gregg,  came 
to  the  Union  Hospital  on  Aug.  27,  1912,  at  which  time  he  was 
chief  of  the  Out-patient  Department.  At  the  present  time 
the  doctor  is  the  head  surgeon  in  the  house.  The  employee 
was  seen  by  the  interne,  who  recommended  that  he  remain 
several  days  for  observation.  He  decided  to  return  home,  how- 
ever, and  came  back  in  three  days,  at  which  time  the  surgeon 
saw  him.  Thinking  it  merely  question  of  a  severe  strain^  he 
ordered  the  patient  strapped  across  abdomen  and  back,  the 
object  being  to  keep  the  abdominal  muscles  still.  Nothing 
further  was  heard  of  the  case  until  July  6,  1913,  when  Dr. 
Learned  requested  the  surgeon  to  go  and  see  him.  He  had  ap- 
pendicitis and  had  been  sick  several  days,  and  it  had  been 
impossible  to  get  a  movement  of  the  bowels  for  a  long  time 
without  the  use  of  strong  cathartics.  The  doctor  then  con- 
tinued :  — 

I  went  up  and  saw  the  man.  It  was  appendicitis,  and  I  thought  at 
that  time  that  he  had  not  only  appendicitis  but  had  general  peritonitis. 
I  said  the  man  would  die  if  he  did  not  go  to  the  hospital  and  might  die 
if  he  did.  Took  him  to  the  hospital  and  opened  abdomen  in  the  place 
where  we  usually  open  for  appendicitis.  I  found  there  large  intestine, 
which  is  part  of  intestine  to  which  appendix  is  attached,  but  could  not 
find  appendix.  I  then  found  that  I  did  not  have  hold  of  loop  of  large 
intestine  to  which  appendix  is  attached.  I  had  to  enlarge  the  incision 
about  four  or  five  inches.  I  found  appendix  up  in  the  kidney  fossa  with 
part  of  the  appendix  up  against  the  Uver,  and  attached  to  it,  and  many 
of  the  other  intestines  bound  down  by  adhesions  of  long-time  standing. 
I  had  to  explore  around  to  find  appendix,  and  found  it  attached  and  lying 
over  the  fiver.  After  working  around  awhile  I  managed  to  loosen  up 
the  base  of  appendix  and  get  it  out  of  position  in  which  it  was  lying. 
Drew  a  hgature  around  it,  tied  it  and  cut  it  out,  putting  in  drain,  and 
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some  sutures  in  the  smaller  wall.  He  was  ^ven  a  saline  solution  and  kept 
on  it  for  three  days.  This  man's  intestines  were  bound  down  by  adhesions 
so  that  it  was  necessary  to  tear  many  of  them  apart,  and  in  this  way  allow 
pus  and  gangrenous  portions  to  come  in  contact  with  fresh  surface  of 
intestines,  and  in  that  way  spread  peritonitis.  He  hung  between  life 
and  death  for  about  ten  days.  He  was  in  the  hospital  thirty-five  days, 
and  in  that  time  had  45  doses  of  physics,  most  of  them  as  powerful  as  we 
know.  After  he  was  able  to  talk  and  I  was  dressing  his  wound  he  asked 
me  whether  this  case  came  under  the  Workmen's  Compensation  Act. 
I  told  him  then  that  there  were  circumstances  which  might  make  it  so. 
I  claim  regarding  his  physical  condition,  and  that  is  only  claim  I  have 
this  man  was  thrown  from  shafting,  landing  on  reel,  belly  downward; 
that  that  dislocated  upwards  part  of  bowel  to  which  the  appendix  is 
attached;  that  there  was  some  hemorrhage  and  some  inflammation  caused 
by  blow  which  matted  intestines  down  in  places  where  they  ought  not  to 
be;  kinks  and  bends  over  the  intestines,  which  brought  on  severe  con- 
stipation; and  that  constipation  did  cause  appendicitis,  all  leading  back 
to  original  injury.  He  gave  me  history  when  I  went  there  first  time  that 
he  had  been  perfectly  well  up  to  about  a  year  ago,  when  he  began  to  be 
constipated.  A  very  short  history  was  taken,  as  I  was  too  anxious  to 
get  him  to  hospital  and  get  appendix  out  of  him. 

Q.  Assume  we  have  a  case  where  you  find  adhesions  and  you  remove 
appendix,  having  no  particular  history,  would  you  not  place  cause  of 
appendicitis  to  adhesions?  A.  If  I  operated,  without  a  history  from  the 
patient,  and  found  adhesions  there,  I  would  say  that  the  adhesions  were 
due  to  the  appendicitis  and  not  the  appendicitis  to  the  adhesions,  and 
therefore  that  he  had  had  appendicitis  for  a  very  considerable  time,  if 
the  adhesions  were  old  adhesions.  The  adhesions  I  foimd  were  due  to 
traimia  and  nothing  else.  This  man  had  traumatic  peritonitis.  It  is 
serious  when  it  forms  adhesions,  and  if  it  does  not  form  adhesions  it  is 
not  serious. 

Q.  Assimie  that  you  opened  man  up  and  found  precisely  conditions 
that  you  find  here,  —  that  you  found  traumatic  peritonitis,  old  adhesions 
similar  to  what  you  found,  now  might  he  not  have  had  it  one  or  two  years 
back?  A.  Before  I  decide  that  I  would  have  to  ask  when  you  met  with 
injury. 

Q.  Suppose  you  met  with  injury  two  years  before.  A.  Yes,  that  would 
be  cause.  Traumatic  peritonitis  is  caused  by  a  blow  anywhere  in  the 
abdomen. 

Q.  Does  it  make  any  difference,  if  he  was  wrenched  or  strained,  whether 
it  was  on  one  side  or  the  other?  A.  If  man  had  strains  severe  enough  to 
rupture  intestines,  then  I  would  say  that  strain  caused  traumatic  peri- 
tonitis. 

The  evidence  shows  that  the  personal  injury  received  by  the 
employee  caused   the  dislocation  of  the  cecum,  general  adhe- 
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sions  in  the  abdomen,  and  constipation,  resulting  in  traumatic 
peritonitis,  which  necessitated  the  performance  of  the  operation 
for  the  removal  of  the  appendix. 

The  committee  of  arbitration  therefore  finds  that  the  said 
employee  was  totally  incapacitated  for  work  for  a  period  of 
nine  and  one-seventh  weeks,  from  July  6,  1913,  to  Sept.  8,  1913, 
by  reason  of  said  personal  injury,  and  that  he  is  entitled  to  the 
payment  of  $59.66  on  account  of  said  total  incapacity,  this 
being  the  sum  of  $6,525  a  week  for  the  period  of  his  total 
incapacity. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
Edgar  N.  Ripley. 
James  H.  Kenyon,  Jr. 


Case  No.  687. 

William  Novak,  Employee. 

Champion  International  Company,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Employee  who  returns  to  Work  and  is  unable  to  per- 
form Work  given  him  entitled  to  Compensation  for 
Total  Incapacity  because  of  Inabiuty  to  obtain  any 
Work  which  he  can  perform. 

The  employee,  a  carpenter,  received  a  personal  injury  by  reason  of  the  taking  off 
of  the  tip  of  the  thumb  of  his  right  hand  by  a  planer  knife.  Later  he  obtained 
employment  wheeling  coal,  but,  finding  that  he  was  unable  to  continue  at  this 
work  because  of  further  trouble  with  the  injured  thumb,  asked  for  lighter 
work.  He  was  discharged  and  was  unable  to  obtain  other  w^ork.  It  appeared 
in  evidence  that  a  simple  operation  would  restore  him  to  full  usefulness  within 
a  definite  period  of  time. 

Held,  that  the  employee  was  entitled  to  compensation  on  account  of  total  incapacity 
for  work.     The  committee  recommended  that  the  insurer  furnish  an  operation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 
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Report  of  Committee  of  Arbitraiion. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  William  Novak  v. 
American  Mutual  Liability  Insurance  Company,  this  being 
case  No.  687  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man^  representing  the  Industrial  Accident  Board,  chairman, 
Byron  E.  Crowell,  Esq.,  representing  the  employee,  and  F.  J. 
Chandler,  Esq.,  representing  the  insurer,  heard  the  parties  and 
their  witnesses  in  a  hearing  room  of  the  Court  House,  Lawrence, 
Mass.,  on  Tuesday,  Feb.  17,  1914,  at  12  m. 

William  Novak,  a  carpenter  in  the  repair  department  of  the 
Champion  International  Company  at  38  Prospect  Street,  Law- 
rence, who  are  manufacturers  of  book,  pulp  and  coated  paper 
at  Lawrence,  Mass.,  met  with  an  injury  on  Saturday,  Nov.  15, 
1913,  at  8  A.M.  He  was  planing  a  piece  of  board  about  4 
feet  long  when  the  thumb  of  his  right  hand  struck  the  planer 
knife,  and  the  tip  end  of  the  thumb  was  cut  off.  He  was  sent 
to  the  Lawrence  General  Hospital  for  treatment,  and  there  a 
part  of  the  thumb  was  amputated.  Novak  resumed  work  on 
November  20,  and  he  was  under  full  pay  from  November  20 
to  December  27.  He  was  treated  in  the  Out-patient  Depart- 
ment of  the  hospital  from  November  15  to  December  24.  On 
December  27  he  was  laid  off  because  there  was  no  work  for 
him,  and  he  endeavored  to  get  work  in  several  other  mills,  but 
when  the  employers  saw  his  finger  they  would  say,  "I  don't 
want  you."  The  inner  side  of  the  thumb  hurts  him.  On  Feb- 
ruary 9  he  went  to  work  for  the  Merrimack  Paper  Company 
at  $9.90  a  week.  His  wages  when  he  was  injured,  while  in  the 
employ  of  the  Champion  International  Company,  were  $12 
a  week.  He  was  discharged  on  February  17  because  he  told 
them  he  could  not  do  the  work,  and  asked  for  something  that 
would  be  less  troublesome  to  his  finger.  His  work  at  his  last 
place  was  wheeling  coal.^  It  appeared  in  evidence  that  the 
thumb  pained  him  at  night  and  that  on  cold  days  it  pained 
him.    He  is  learning  to  use  his  left  hand. 
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Dr.  Joseph  F.  Howard,  a  physician  practicing  in  Lawrence 
for  fourteen  years,  and  a  graduate  of  Harvard  Medical  School, 
said:  — 

I  saw  this  man  some  time  last  week.  He  came  to  my  office.  I  ex- 
amined his  thumb  and  I  found  that  there  was  an  insufficient  flap  of  the 
thumb.  When  the  finger  was  operated  on  there  should  have  been  a 
larger  flap  left.  The  trouble  comes  from  this  projection  of  bone.  This 
bone  is  very  superficial,  very  near  the  surface,  and  it  seems  to  be  split  in 
the  center,  and  all  his  trouble  comes  from  that  insufficient  flap.  The 
effect  of  that  is  constant  pressure  on  the  nerves.  It  caiises  pain;  I  mean 
movement  of  the  thiunb  or  pressure  on  the  thiunb.  Any  movement  of 
the  thumb  will  cause  pain.  Anything  cold  would  affect  it.  That  con- 
dition could  be  remedied  —  that  whole  bone  should  have  been  taken  out 
at  the  time  to  the  whole  last  phalanx,  if  not,  just  a  smaU  amount  left, 
enough  to  give  a  large  flap.  That  condition  may  improve  in  time 
without  an  operation.  The  bone  feels  as  though  it  pressed  on  the  flesh. 
There  seems  to  be  a  sharp  edge  there.  If  it  had  been  cut  clean  through 
and  a  large  flap  left  he  would  be  all  right.  The  covering  of  the  bone  on 
the  inside  of  the  tip  of  the  finger  is  too  thin. 

The  doctor  was  asked:  — 

Q.  In  your  opinion.  Doctor,  can  you  say  whether  or  not  this  condition 

.of  the  inner  side  of  the  thumb  would  be  improved  without  an  operation, 

—  can  you  say  positively?    A.  Well,  I  imagine  if  he  did  not  do  laborious 

work  and  took  good  care  of  it,  it  might  get  along  all  right.    If  he  should 

go  bumping  it,  it's  only  a  question  of  time  when  that  skin  will  break. 

This  is  not  a  case  where  a  nerve  has  got  caught  in  the  scar  tissue.  If 
he  should  be  operated  on  he  would  be  all  right  in  a  couple  of  weeks. 

Q.  How  long  would  it  be  before  he  could  do  hard  work?  A.  A  month 
would  be  ample  time,  I  should  think. 

Q.  And  it  might  be  a  good  many  months  if  he  does  not  have  something 
done  to  it?    A.  Yes. 

The  chairman  then  asked  the  following  questions:  — 

Q.  Would  you  go  to  the  hospital  and  have  that  thumb  fixed?  A.  I 
would  like  to  have  it  fixed  if  the  doctor  say^  I  will  be  better  after  I  get 
operated  on. 

We  find,  therefore,  that  William  Novak  was  injured  on  Nov. 
15,  1913,  while  in  the  employ  of  the  Champion  International 
Company,  and  that  his  injury  arose  out  of  and  in  the  course 
of  his  employment;  that  he  is  entitled  to  compensation  for 


NOVAK  V.   AMERICAN  MUTUAL  LIABILITY  INSURANCE  CO.      589 

total  incapacity  from  December  27  to  February  9,  and  to 
partial  incapacity  from  February  9  until  February  17,  when  he 
was  obliged  to  quit  work  because  of  trouble  with  his  thumb; 
that  this  partial  incapacity  is  to  be  one-half  the  difference  be- 
tween S9:90>  which  he  received  while  working  for  the  Merri- 
mack Paper  Company,  from  February  9  to  February  17, 
inclusive,  and  the  $12  which  he  received  at  the  time  of  his 
injury  while  employed  by  the  Champion  International  Com- 
pany; that  he  is  entitled  to  compensation  for  total  incapacity 
from  February  17  to  some  time  indefinitely  in  the  future;  and 
that  this  incapacity,  on  the  medical  testimony  given,  will 
cease,  if  he  has  a  proper  operation  performed  upon  the  thumb, 
a  month  after  the  operation  is  performed. 

While  the  arbitration  committee  has  no  power  to  order  the 
insurance  company  to  pay  for  the  operation,  it  is  the  belief  of 
the  committee  that  as  he  went  to  the  physician  furnished  by 
them  and  was  not  successfully  treated,  in  fairness  to  the  em- 
ployee they  should  pay  the  cost  of  the  operation,  if  there  be 
any  cost  attached  to  it.  This,  however,  is  no  part  of  the  find- 
ing and  is  simply  a  suggestion  as  to  what  seems  fair  to  the 
committee. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  the  said  act  and  its  amendments. 

Dudley  M.  Holman. 
Byron  E.  Crowell. 
F.  J.  Chandler  dissents. 


Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  Thursday,  April  2,  1914,  at  3.15  p.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 
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The  Board  finds  that,  by  reason  of  inadequate  surgical  treat- 
ment by  a  physician  furnished  by  the  insurer,  the  employee 
was  left  with  a  thumb  that  had  an  insufficient  flap  and  a  bone 
projection  very  near  the  surface  of  the  skin  covering,  which 
causes  a  constant  pressure  on  the  nerve  of  the  member.  The 
evidence  shows  that  any  movement  of  the  thumb  causes  pain 
and  that  an^iihing  cold  will  affect  it. 

In  view  of  the  inadequacy  of  the  medical  attendance  fur- 
nished by  the  insurer,  the  Board  recommends  that  an  operation 
be  furnished  by  said  insurer  to  relieve  this  condition,  the  evi- 
dence showing  that  such  an  operation  will  probably  restore  the 
employee  to  normal  working  efficiency  within  a  month  after 
its  performance. 

The  Board  further  finds  that  there  is  due,  in  accordance 
with  the  report  and  findings  of  the  committee  of  arbitration, 
on  account  of  total  incapacity  for  work,  a  weekly  payment  of 
$6  from  Dec.  27,  1913,  to  Feb.  9,  1914,  a  period  of  six  and  two- 
sevenths  weeks,  that  is,  $37.71;  a  weekly  payment  of  $1.50  on 
account  of  partial  incapacity,  based  upon  half  the  difference 
between  $12  and  $9  from  Feb.  9,  1914,  to  Feb.  17,  1914,  in- 
clusive, one  and  two-sevenths  weeks,  or  $1.93, — a  total  due  to 
said  Feb.  17,  1914,  of  $39.64;  and  a  weekly  payment  of  $6, 
dating  from  Feb.  17,  1914,  at  which  time  the  employee  again 
became  totally  incapacitated  for  work  by  reason  of  his  injury, 
said  weekly  payment  to  be  continued  during  said  total  incapac- 
ity  for  work,  the  duration  of  which  cannot  now  be  determined. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweenet. 
Joseph  A.  Parks. 
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Ca8e  No.  689. 

Gertrude   Lynch,    Widow   of    Michael    J.    Lynch    (De- 
ceased), Employee. 
Casper  Ranger  Construction  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

No  Causal  Connection  between  Death  of  Employee  from 
Acute  Dilatation  of  Heart  in  September  and  Injury 

RECEIVED  IN  MaY. 

The  employee  received  a  personal  injury  early  in  May,  by  reason  of  which  he 
complained  of  pain  in  his  side.  Relief  was  afforded  by  strapping,  and  the 
employee  reported  for  work.  Later,  in  September,  he  died  from  acute  dilata- 
tion of  the  heart,  due  to  uremic  poisoning,  having  no  causal  relation  with  the 
injury. 

Heldf  that  the  widow  was  not  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mrs.  Gertrude  Lynch 
V.  Travelers  Insurance  Company,  this  being  case  No.  689  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
chairman,  representing  the  Industrial  Accident  Board,  Frank 
J.  O'Neil,  Esq.,  representing  the  insurer,  and  Daniel  W.  Kenney, 
representing  the  employee,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Holyoke,  Mass.,  on 
Tuesday,  Feb.  24,  1914,  at  1.30  p.m. 

Mr.  Maegher  appeared  as  counsel  for  the  insurance  company. 

The  only  question  in  this  case  was  whether  or  not  the  cause 
of  the  employee's  death  arose  out  of  and  in  the  course  of  his 
employment;  that  is,  the  only  question  is  whether  the  injury 
which  he  received  on  the  fifth  day  of  May,  or  the  disease  of 
nephritis,  caused  his  death. 

Dr.  George  L.  Taylor  testified  substantially  as  follows:  — 

I  have  been  a  practicing  physician  in  Holyoke  for  twenty-eight  years. 
The  only  time  I  ever  met  Mr.  Lynch  was  on  the  ninth  day  of  February, 
1913,  when  I  went  to  examine  him  for  life  insurance  in  the  Prudential  In- 
surance Company.    He  passed  the  examination  at  that  time,  but  I  have 
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no  knowledge  as  to  whether  or  not  he  took  out  a  policy.  At  the  time  of 
the  examination  I  did  not  notice  any  Bright's  disease,  uremia  or  nephritis. 
If,  on  the  twenty-first  day  of  September,  1913,  he  had  chronic  nephritis  or 
uremia,  it  would  not  necessarily  be  in  existence  the  February  previous. 
I  found  upon  examination  that  there  was  no  albumin  in  the  urine,  and  as 
far  as  I  can  remember  the  man  was  in  good  condition.  I  have  no  records 
on  this  case,  however,  as  we  do  not  usually  keep  them.  In  the  medical 
profession  it  is  a  well-recognized  fact  that  the  excessive  use  of  liquor  is 
often  the  cause  of  chronic  Bright's  disease  or  chronic  diabetes.  I  never 
saw  Mr.  Lynch  after  the  ninth  day  of  February. 

Mrs.  Stone  testified  as  follows :  — 

I  live  in  Holyoke  and  am  a  sister  of  Michael  J.  L3mch.  He  came  to 
my  house  three  or  four  times  after  his  injury,  and  I  asked  him  what  was 
the  matter,  and  he  said  he  never  was  any  good  since  the  accident  and 
never  would  be.  I  met  him  two  weeks  before  he  died  and  I  said,  "Don't 
you  feel  any  better  now?"  and  he  said  *'No,  and  I  never  will.  I  guess 
that  fall  put  me  on  the  bum."  I  asked  every  time  I  saw  him  why  he 
didn't  go  to  the  doctor,  and  I  think  the  main  reason  why  he  did  not  was 
because  he  didn't  have  the  money  to  pay  him. 

Mr.  Patrick  H.  Shea  of  Holyoke  testified  substantially  as 
follows:  — 

I  have  known  Mr.  Lynch  for  the  past  ten  years.  I  was  coming  down 
the  street  the  night  before  he  died,  about  5  o'clock,  when  I  saw  him  l3ring 
on  the  sidewalk.  He  called  me  over  and  asked  me  if  I  would  do  him  a 
favor.  He  said,  "  Qring  me  to  the  hospital.  I  am  dying."  I  took  him 
to  the  House  of  Providence,  but  I  did  not  see  him  after  that.  A  man  by 
the  name  of  James  Maloney  assisted  me  in  taking  Mr.  Lynch  to  the 
hospital.  When  I  found  Mr.  Lynch  he  was  perfectly  sober.  I  knew 
him  so  well  that  I  could  tell  pretty  near  when  he  had  been  drinking. 

Dr.  P.  E.  Hurley  testified  as  follows:  — 

I  saw  Mr.  Lynch  in  my  ofl&ce  on  May  the  5th,  in  the  evening.  He  was 
complaining  of  a  pain  in  his  side  and  having  trouble  on  breathing.  I 
strapped  him,  as  is  the  usual  method  of  taking  care  of  these  things.  When 
I  put  these  straps  on  he  felt  relieved.  A  short  while*  after  I  strapped 
him  he  called  me  up  and  asked  what  to  do  with  the  straps.  I  told  him 
to  come  over  to  my  office,  but  he  said  he  couldn't,  as  he  was  doing  some- 
thing. I  then  told  him  to  pull  them  off  himself  if  he  could  not  come  to 
my  office.  After  this  telephone  conversation  I  never  heard  from  hina 
again  in  regard  to  trouble  with  his  rib.    On  the  7th  of  May  he  came  in 
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again,  and  when  I  asked  him  how  he  was  feeling,  he  said,  **Pretty  good." 
This  was  the  last  time  I  saw  him  until  about  the  middle  of  August.  Mr. 
Lynch  had  just  gotten  home  from  Greenfield,  and  he  had  some  kind  of 
an  eruption  on  his  hands.  I  gave  him  some  medicine  for  this,  and  a  few 
days  later  I  was  talking  over  the  phone  with  him  and  he  said  that  he  was 
all  right  again.  The  next  time  I  saw  him  was  at  the  hospital  on  the  evening 
before  he  died.  He  died  early  in  the  morning,  about  5  o'clock.  I  found 
that  he  was  suffering  from  uremic  poisoning  due  to  the  chronic  Bright's 
disease  and  chronic  nephritis,  and  I  ordered  some  hot  packs  for  him. 
I  saw  him  again  about  2  o'clock  in  the  morning,  and  he  was  then  dying 
from  acute  dilatation  of  the  heart  due  to  the  uremic  poisoning.  I  did 
not  make  any  association  at  all  between  the  injury  Mr.  Lynch  received 
in  May  and  the  condition  of  the  kidneys  which  produced  death  in  Septem- 
ber. The  eruption  which  appeared  on  his  hand  was  due  to  a  cement 
poisoning  which  he  received  while  on  the  job  at  Greenfield.  I  told  Mrs. 
Lynch  that  the  cause  of  her  husband's  death  was  kidney  trouble.  There 
are  a  number  of  causes  of  Bright's  disease,  exposure  to  cold  and  the  ex- 
cessive use  of  intoxicating  hquor  being  two  of  them.  I  knew  that  Mr. 
Lynch  drank  to  some  extent.  He  had  a  fractured  rib,  and  that  sometimes 
incapacitates  a  man  for  a  month  or  two,  and  of  course  drinking  would 
not  help  his  condition  any. 


Mrs.  Lynch  testified  as  follows:  — 


When  I  would  ask  my  husband  why  he  did  not  work,  he  would  say  that 
his  side  bothered  him  where  he  fell  and  he  was  not  able  to  work.  Every 
night  before  he  went  to  bed  I  rubbed  him  with  some  kind  of  liniment. 
His  left  side  was  a  dark  color  and  turned  a  sort  of  a  greenish  shade.  I 
continued  rubbing  him  every  night  until  he  went  away  to  Greenfield  to 
work.  He  was  there  only  a  week  when  he  came  back,  and  he  said  that  he 
could  not  stay  any  longer  because  his  side  bothered  him  all  the  time. 
He  did  not  tell  me  that  he  was  discharged  in  Greenfield.  To  my  knowledge 
up  to  the  time  of  the  injury  he  had  always  been  in  good  health.  He  used 
to  drink,  but  he  never  neglected  his  work  with  it.  We  have  been  married 
nineteen  years  and  have  three  children. 


It  was  agreed  that  Mrs.  Gertrude  Lynch  is  entitled  to  com- 
pensation from  the  fifteenth  day  after  the  injury  to  her  hus- 
band, up  to  the  time  he  went  to  work  in  Greenfield;  that  is, 
from  the  19th  of  May  to  the  20th  of  August,  at  $10  per  week, 
making  the  amount  due,  $132.86. 

The  committee  finds  that  there  was  no  connection  between 
the  death  of  the  employee  and  the  injury  received,  and  that 
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because  his  death  was  entirely  due  to  a  disease  independent  of 
the  injury  which  he  received  in  May,  the  widow  is  not  entitled 
to  any  compensation  for  his  death. 

James  B.  Carroll. 
Frank  J.  O'Neil. 
Daniel  W.  Kenney. 


Ca8B  No.  690. 

Andrew  Morrison,  Employee. 

Rendle  &  Stoddard,  Employer. 

Fidelity  and  Casualty  Company  of  New  York,  Insurer. 

Employee  totally  incapacitated  for  Work  by  Reason  of 
Total  Loss  of  Vision  in  Left  Eye.  Loss  of  Vision  in 
Right  Eye  due  to  Cataract. 

The  employee,  a  pile  driver,  received  a  personal  injury  which  destroyed  the  vision 
in  his  left  eye.  The  vision  in  the  right  eye  had  been  destroyed  previously 
by  reason  of  a  cataract.  He  was  totally  incapacitated  for  work  because  of 
the  injury. 

Held,  that  the  employee  was  entitled  to  compensation  on  account  of  total  in- 
capacity. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Andrew  Morrison  r. 
Fidelity  and  Casualty  Company  of  New  York,  this,  being  case 
No.  690  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  W.  Lloyd 
Allen,  Esq.,  Congress  Street,  Boston,  Mass.,  representing  the 
insurer,  and  Charles  Morrison,  Esq.,  16  Pope  Street,  East 
Boston,  representing  the  employee,  heard  the  parties  and  their 
witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
Board,  New  Albion  Building,  Boston,  Mass.,  Monday,  Feb.  9, 
1914,  at  10  A.M. 
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On  Aug.  14,  1913,  Morrison,  who  was  employed  by  Rendle 
&  Stoddard,  insured  with  the  Fidelity  and  Casualty  Company, 
as  a  pile  driver,  at  an  average  weekly  wage  of  $14,  was  engaged 
at  his  regular  occupation,  working  at  the  corner  of  Huntington 
Avenue  and  Ruggles  Street.  He  was  told,  with  other  fellow 
workmen,  to  help  carry  a  pile  which  measured  about  12  inches 
at  the  butt  and  6  inches  at  the  point,  and  25  to  30  feet  long, 
from  a  given  point  to  a  place  where  it  could  be  handled  by  the 
pile-driving  machine.  Morrison  was  the  tallest  man  on  this 
work,  and  as  he  went  over  a  small  hump  in  the  ground  he  felt 
something  happen  to  his  eye.  He  exclaimed,  "My  God  I 
What  has  happened  to  my  eye?"  and  testified  that  thereupon 
the  eye  appeared  as  if  a  cloud  had  shut  off  the  view.  Morrison 
worked  along  with  difficulty  until  closing  time,  and  then  found 
his  way  home  by  street  cars,  being  helped  at  transfer  points 
along  the  way.  The  next  morning  he  went  to  the  Boston  Dis- 
pensary and  from  there  to  the  Massachusetts  Eye  and  Ear 
Infirmary,  where  various  operations  were  performed  on  his  eyes. 

It  is  agreed  that  on  Aug.  14,  1913,  Morrison  was  suffering 
from  a  cataract  in  the  right  eye  which  had  caused  complete 
loss  of  vision  in  that  eye. 

All  the  testimony  was  in  accord  that  the  trouble  with  Morri- 
son's left  eye  is  a  separation  of  the  retina.  The  eye  experts 
who  examined  Morrison  —  Dr.  Wm.  J.  Daly  being  selected 
as  the  impartial  examiner  by  the  Industrial  Accident  Board, 
and  Dr.  Henry  Hawkins  for  the  insurer  —  agreed  that  while 
there  may  be  many  fundamental  reasons  for  the  separation  of 
the  retina,  the  most  usual  exciting  cause  is  a  strain,  such  as 
heavy  lifting,  sneezing,  coughing,  vomiting,  as  in  cases  of  sea- 
sickness, etc.  The  doctors  were  in  accord,  also,  that  the  sight 
of  the  right  eye  is  permanently  gone  by  reason  of  the  cataract 
which  has  formed  thereon,  and  the  .prognosis,  as  regards  any 
recovery  of  the  sight  of  the  left  eye,  is  doubtful.  The  probabil- 
ity is  that  the  injured  employee  will  be  blind  while  he  lives. 

In  view  of  all  the  testimony,  the  arbitrators  find  that  on 
August  14,  as  a  result  of  an  injury  arising  out  of  and  in  the 
course  of  his  employment,  Andrew  Morrison  lost  the  sight  of 
his  left  eye,  there  being  no  sight  in  the  right  eye  at  the  time  of 
this  injury.     As  a  result  of  said  injury  he  is  totally  disabled. 
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and  is  entitled,  under  section  11,  Part  II.,  paragraph  (b)  of  the 
Workmen's  Compensation  Act,  to  fifty  weeks'  additional  com- 
pensation at  $7  a  week,  or  a  total  of  $350;  also  to  the  payment, 
on  account  of  total  incapacity  for  labor,  under  section  9  of 
Part  II.  of  the  act,  while  the  incapacity  for  work  resulting  from 
the  injury  is  total,  of  $7  a  week,  or  one-half  his  average  weekly 
wage;  this  period  of  payment  not  to  be  greater  than  five  hun- 
dred weeks  from  the  date  of  injury,  or  in  amount  more  than 
$3,000. 

Edw.  F.  McSweeney. 

Charles  Morrison. 

W.  Lloyd  Allen. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  on  Thursday,  March  5,  1914,  at 
2.45  P.M.,  and  affirms  and  adopts  the  findings  of  the  committee 
of  arbitration. 

The  Board  finds  that  the  employee  is  now  totally  incapaci- 
tated for  work  as  a  result  of  the  personal  injury  received  by 
him  on  Aug.  14,  1913,  said  personal  injury  arising  out  of  and 
in  the  course  of  his  employment,  the  period  of  said  total  in- 
capacity being  indeterminable. 

By  reason  of  said  injury  the  vision  in  the  left  eye  was  de- 
stroyed, and  as  the  said  employee  had  no  sight  in  the  right 
eye  at  the  time  of  the  injury  he  is  now  totally  blind.  The 
employee  is  therefore  entitled  to  the  payment  of  fifty  weeks* 
additional  compensation,  at  $7  a  week,  dating  from  Aug.  14, 
1913,  a  total  of  $350,  and  to  the  payment,  on  account  of  total 
incapacity  for  work,  of  $7  weekly,  dating  from  Aug.  28,  1913, 
the  fifteenth  day  after  the  injury,  and  continuing  during  the 
period  of  said  total  incapacity  for  work,  but  not  more  than 
five  hundred  weeks  from  the  date  of  the  injury  nor  in  amount 
more  than  $3,000. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 
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Case  No.  699. 

Tressa   Silva,  Mother  and  Dependent   of  Frank  Silva 

(Deceased),  Employee. 
Whitman  &  Pratt  Rendering  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Dependent  entitled  to  Compensation  on  Account  op 
Death  of  Employee  from  General  Septicaemia  caused 
BY  Injury.  Committee's  Investigation  determines 
Case. 

The  claimant,  the  mother  of  the  employee,  did  not  present  any  evidence  which 
would  show  that  the  general  septicaemia  from  which  he  died  had  any  causal 
relation  with  a  personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment. An  investigation  made  by  the  committee  showed,  however,  that  this 
condition  was  due  to  the  injury. 

Heldy  that  the  mother  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having^  investigated  the  claim  of  Frank  Silva  v.  Trav- 
elers Insurance  Company,  this  being  case  No.  699  on  the  files 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  J.  Joseph 
O'Connor,  Esq.,  of  Central  Block,  Lowell,  Mass.,  representing 
the  insurer,  and  Edwin  R.  Sparrow,  Esq.,  Barristers'  Hall, 
Boston,  Mass.,  representing  the  employee,  heard  the  parties 
and  their  witnesses  at  the  Aldermanic  Chamber  of  the  Lowell 
City  Hall,  Friday,  March  6,  1914,  at  10.30  a.m.     • 

L.  C.  Doyle,  Esq.,  represented  the  insurer. 

Arthur  L.  Woodman,  Esq.,  represented  mother  of  deceased. 

Frank  Silva,  the  deceased  employee,  while  employed  as  a 
driver  for  the  Whitman  &  Pratt  Rendering  Company  of  Lowell, 
Mass.,  on  Oct.  25,  1913,  was  thrown  off  the  wagon  which  he 
was  driving  when  the  horses  became  frightened  at  an  electric 
car  and  ran  away.  At  first  it  was  thought  he  had  sustained 
-only  a  severe  shaking  up,  and  that  the  injury  was  not  serious; 
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he  consulted  a  doctor,  who  ordered  him  to  bed,  and  later  he  was 
sent  to  the  hospital.  General  septiccemia  developed,  from  which 
he  died  on  Nov.  18,  1913.  Tressa  Silva,  mother  of  the  de- 
ceased, testified  that  he  had  contributed,  on  an  average,  from 
$4.30  to  $5  weekly  to  her. 

There  was  no  evidence  at  the  arbitration  hearing  that  the 
death  was  the  result  of  the  injury,  but  subsequently  the  arbi- 
trators had  a  special  investigation  made,  and  find,  from  the 
report  of  Dr.  J.  V.  Meigs,  medical  examiner  for  Middlesex 
County,  that  the  septicaemia  which  was  the  cause  of  Frank 
Silva's  death  was  directly  traceable  to  the  injury. 

The  question  at  issue  is  regarding  the  matter  of  dependency. 
The  arbitrators  find  that  Tressa  Silva,  mother  of  the  deceased, 
was,  in  fact,  partially  dependent  upon  the  earnings  of  the 
deceased  Frank  Silva  at  the  time  of  his  death.  Investigation 
by  the  arbitrators  shows  that  his  average  weekly  wage  in  this 
employment  was  $8.81  a  week,  and  that  his  average  contribu- 
tions to  his  mother  equaled  about  one-half  his  average  weekly 
earnings,  or  approximately  $4.40  a  week.  The  arbitrators  find, 
therefore,  that  Tressa  Silva  was  partially  dependent,  under 
paragraph  (c),  section  7,  Part  II.  of  the  act,  and  is  therefore 
entitled  to  partial  dependency  payments  of  $2.20  a  week  for  a 
period  of  three  hundred  weeks  from  the  date  of  the  injury. 

Edw.  F.  McSweeney. 
J.  Joseph  O'Connor. 
Edwin  R.  Sparrow. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the 
Industrial  Accident  Board,  New  Albion  Building,  Boston, 
Mass.,  on  Thursday,  April  9,  1914,  at  10  a.m.,  and  affirms  and 
adopts  the  findings  and  decision  of  the  committee  of  arbitration. 

The  facts  are  fully  stated  in  the  report  of  the  said  committee, 
the  parties  having  agreed  to  await  the  decision  of  the  Supreme 
Judicial  Court  in  the  case  of  Murphy  x,  American  Mutual 
Liability  Insurance  Company,  in  which  the  point  as  to  whether 
a  deduction  should  be  made  on  account  of  the  cost  of  the  board 
of  the  employee  was  involved. 
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The  Supreme  Judicial  Court  having  affirmed  the  findings 
and  decision  of  the  Industrial  Accident  Board  in  the  Murphy 
case,  the  said  Board  finds  and  decides  that  there  is  due  the 
partial  dependent,  Tressa  Silva,  the  sum  of  $2.20  weekly  from 
the  insurer,  the  Travelers  Insurance  Company,  said  weekly 
payment  to  be  continued  for  a  period  of  three  hundred  weeks 
from  the  date  of  the  injury,  Oct.  25,  1913. 

James  B.  Carroll. 
Dudley  M.  Holman. 
'  David  T.  Dickinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 


Case  No.  715. 

Hannah  T.  Schuman,  Widow  of  Fred  C.  Schuman  (De- 
ceased), Employee. 

Thomas  A.  Elston  Company,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  /n- 
surer. 

An  Agreement  to  furnish  Financial  Aid  to  a  Contractor 
AND  THE  Payment  by  the  Latter  of  Money  loaned 
AND  A  Share  of  Profits  does  not  change  the  Em- 
ployment Status  of  a  Workman. 

The  subscriber,  Elston,  needing  financial  assistance,  entered  into  an  agreement 
with  one  Angell,  by  the  terms  of  which  the  latter  made  a  cash  deposit  of  $3,500 
to  assist  the  former  to  secure  a  certain  contract,  and  also  agreed  to  furnish 
another  sum  to  enable  the  said  Elston  to  fulfill  said  contract.  When  the  con- 
tract was  completed,  Angell  was  to  be  reimbursed  and  given  a  share  of  the 
profits.  All  the  employees  were  hired  by  Elston.  The  employee,  Schuman, 
received  a  personal  injury  arising  out  of  and  in  the  course  of  his  employment, 
and  the  insurer  of  Elston  denied  liability. 

Hddf  that  Schuman  was  an  employee  of  Elston  and  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Hannah  T.  Schuman, 
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widow,  V,  Employers'  Liability  Assurance  Corporation,  Ltd., 
this  being  case  No.  715  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  Herbert 
Callahan,  Esq.,  of  43  Tremont  Street,  Boston,  Mass.,  represent- 
ing the  employee,  and  Philip  A.  Hendrick,  Esq.,  of  8  Congress 
Street,  Boston,  Mass.,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  at  the  Hearing  Room  of  the  Indus- 
trial Accident  Board,  New  Albion  Building,  Boston,  Mass., 
Saturday,  March  21,  1914)  at  10  a.m. 

Fred  C.  Schuman,  age  forty  years,  living  at  512  Sumner 
Street,  East  Boston,  Mass.,  was,  on  Jan.  .5,  1914,  employed 
by  Thomas  A.  Elston  Company  at  an  average  weekly  wage  of 
$16.80.  The  Elston  Company  is  insured,  under  the  Workmen's 
Compensation  Act,  with  the  Employers'  Liability  Assurance 
Corporation,  Ltd.  On  the  above  date,  while  on  a  truss  getting 
out  bolts,  Schuman  was  knocked  off  by  a  falling  truss,  causing 
a  broken  pelvis,  fractured  ribs  and  other  internal  injuries  which 
resulted  in  his  death  at  the  East  Boston  Relief  Hospital  on 
Jan.  5,  1914. 

The  testimony  shows  that  Fred  C.  Schuman's  death  was  due 
to  an  injury  arising  out  of  and  in  the  course  of  his  occupation, 
and  the  arbitrators  so  find. 

The  testimony  also  shows  that  Mrs.  Hannah  T.  Schuman, 
who  was  married  to  the  deceased  for  fifteen  years,  and  had 
six  children  by  him,  was  living  with  him  on  Jan.  5,  1914,  and 
imder  section  7  of  Part  II.  is  conclusively  presimied  to  be 
wholly  dependent  for  support  upon  the  earnings  of  the  deceased 
employee,  and  the  arbitrators  so  find. 

The  question  at  issue  is  whether  the  Employers'  Liability 
Assurance  Corporation,  Ltd.,  or  the  United  States  Casualty 
Company,  separately,  or  both  of  them  jointly,  are  responsible 
for  the  payment  of  compensation,  as  provided  by  the  Work- 
men's Compensation  Act,  in  this  case. 

Thomas  A.  Elston  testified  that  Schuman  was  employed  by 
him  and  had  been  so  employed,  off  and  on,  for  fifteen  years. 
He,  Elston,  was  insured  under  the  Workmen's  Compensation 
Act  by  the  Employers'  Liability  Assurance  Corporation,  Ltd., 
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and  the  deceased  employee,  Schuman,  came  under  this  policy 
at  the  time  he  was  injured.  Elston's  business  was  tearing 
down  buildings,  and  the  work  he  was  doing  at  the  time  of  the 
injury  was  a  State  contract  for  the  Port  Directors  of  the  city 
of  Boston,  tearing  down  sheds,  removing  pile  wharf  and  build- 
ings at  the  Eastern  Pier  Railroad. 

Elston,  being  in  need  of  financial  assistance,  on  the  ninth 
day  of  December,  1913,  entered  into  an  agreement  with  one 
Marks  Angell  of  Boston,  whereby  Angell  furnished  financial 
assistance  in  the  carrying  out  of  said  contract,  and  in  return 
was  given  an  assignment  of  said  contract  by  the  said  Elston. 
By  this  agreement  Angell  was  to  make  a  cash  deposit  of  13,500 
to  the  Port  Directors  to  obtain  the  contract,  and  agreed  to 
finance  Elston  in  carrying  out  this  work  in  the  further  sum  of 
$4,500.  In  consideration  of  this  agreement  Elston  agreed  that 
Angell  should  receive  and  handle  all  the  moneys  received  from 
the  sale  of  lumber,  etc.,  but  no  sale  exceeding  the  amount  of 
$25  should  be  made  without  the  consent  of  both  parties,  etc. 
It  was  further  agreed  that,  during  the  continuance  of  said  con- 
tract, Elston  should  be  allowed  a  drawing  account  of  $125  a 
week,  and  Angell  a  drawing  account  of  $100  a  week,  both  said 
drawing  accounts  to  be  deducted  from  the  respective  profits 
of  the  parties  thereto.  At  the  conclusion  of  the  contract 
Angell  should  be  repaid  the  sum  of  $3,500  paid  as  deposit  to 
the  Directors  of  the  Port  of  Boston,  and  such  further  sums  as 
he  might  have  advanced  for  the  financing  of  the  contract;  and 
the  general  profit  or  loss  derived  from  said  contract  should  be 
ascertained,  and  from  said  profit  or  loss  said  Elston  should  be 
paid,  or  pay,  two-thirds  of  said  profit  or  loss,  and  said  Angell 
should  be  paid,  or  pay,  one-third  of  said  profit  or  loss.  The 
contract  finally  provided  for  proper  books  of  account  to  be 
kept  by  said  parties  and  to  be  open  to  the  inspection  of  either 
of  them  at  all  times,  and  immediately  on  the  conclusion  of  the 
contract  the  accounting  hereinbefore  specified  should  be  made. 

This  agreement  was  entered  into  on  the  9th  of  December, 
1913,  and  an  assignment  of  the  contract  from  Elston  to  the 
said  Marks  Angell  was  filed  in  the  office  of  the  city  clerk  of 
Boston  on  the  eleventh  day  of  December,  A.D.,  1913. 

Mr.  Elston  testified  that  his  employees  knew  nothing  of  the 
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financial  arrangement  between  himself  and  Marks  Angell,  and 
that  they  supposed  that  he,  Elston,  was  their  employer.  He 
testified  that  when  he  received  a  notice  to  figure  this  job,  know- 
ing it  was  a  large  undertaking  and  being  pressed  for  funds,  he 
was  obUged  to  find  somebody  to  finance  it. 

Mr.  Marks  Angell  is  the  owner  of  the  Roxbury  Iron  and 
Metal  Company,  dealers  in  junk,  and  is  a  man  who  made  in- 
vestments when  he  saw  a  possible  profit.  Mr.  Angell  con- 
sidered favorably,  the  proposition  to  finance  Elston  on  this 
contract  when  it  was  presented  to  him,  with  the  result  that 
the  agreement  heretofore  described  was  made. 

Mr.  Elston  testified  that  at  the  time  of  the  hearing  he  under- 
stood there  was  something  like  $20,000  invested  in  the  con- 
tract, the  work  being  all  completed  except  carrying  away  a 
few  loads  of  materials.  Mr.  Elston  further  testified  that  the 
Port  Directors  had  approved  the  assignment  to  Angell,  but 
looked  to  him  to  perform  the  work  and  regarded  Angell  as  his 
bondsman.  Mr.  Angell  had  no  personal  direction  of  the  em- 
ployees on  this  work  and  came  there  only  to  see  if  the  work 
was  going  on  to  his  satisfaction,  to  insure  the  safeguarding  of 
his  investment.  Mr.  Elston's  brother  acted  as  superintendent, 
and  in  all  particulars,  as  far  as  the  employees  knew,  the  work 
went  on  as  if  Elston  were  in  supreme  control.  Mr.  Elston 
further  testified  that  Angell  acted  only  as  a  financial  backer, 
and  there  was  no  connection  with  this  contract  and  Angell's 
junk  business. 

It  appears  from  the  testimony  that  Elston  subsequently 
went  into  bankruptcy,  and  did  not  file  with  his  schedules  of 
assets  and  liabilities  any  statement  of  his  contract  with  the 
Port  Directors. 

The  Employers'  Liability  Assurance  Corporation,  Ltd.,  hold 
that  Marks  Angell  and  not  Thomas  A.  Elston  was,,  on  Jan.  5, 
1914,  the  employer  of  said  Fred  C.  Schuman,  and  that  Marks 
Angell,  having  a  poUcy  of  Workmen's  Compensation  Insurance 
with  the  United  States  Casualty  Company,  this  company 
should  be  held  liable,  in  whole  or  in  part,  for  the  compensation 
due  under  the  law  to  the  dependents  of  Schuman  for  this  injury. 

Mr.  Alfred  W.  Hollis,  insurance  broker,  testified  he  was  the 
agent  for  Marks  Angell,  in  reference  to  the  insurance  under  the 
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Workmen's  Compensation  Act;  that  Marks  Angell  had  a 
policy  in  the  United  States  Casualty  Company  which  covered 
his  employees  in  the  Roxbury  Iron  and  Metal  Company.  A 
copy  of  this  policy  was  offered  in  evidence.  Statement  8 
reads:  "No  wrecking  or  demolition  of  structures  will  be  done 
except  as  follows  .  .  .,"  followed  by  the  words,  "No  excep- 
tions." 

Michael  Hardy,  a  fellow  employee  of  Schuman  on  Jan.  5, 
1914,  and  who  was  himself  injured  in  this  same  accident  on 
this  day,  testified  at  the  hearing  that  he  was  employed  by  the 
Thomas  Elston  Company,  and  had  been  working  on  this  job 
since  the  work  started.  He  had  never  heard  of  Marks  Angell. 
He  was  present  at  the  time  that  Schuman  was  injured,  and 
was  taken  to  the  hospital  with  him,  being  in  the  bed  next  to 
him. 

The  question  before  the  arbitrators  is  whether  or  not  the 
contract  between  Elston  and  Angell  transferred,  in  whole  or 
in  part,  the  liability  to  pay  the  compensation  to  the  depend- 
ent widow  from  the  Employers'  Liability  Assurance  Corpora- 
tion, Ltd.,  to  the  United  States  Casualty  Company. 

The  arbitrators  find,  on  a  preponderance  of  the  testimony, 
that  the  obvious  intentions  of  the  parties  determine  that  the 
agreement  between  Elston  and  Angell  was  a  loan  between  a 
debtor  and  a  creditor,  the  interest  in  the  loan  being  paid  by 
an  amount  equal  to  a  certain  amount  of  profit,  and  not  a 
partnership;  and  that  the  agreement  between  Elston  and 
Angell,  that  Angell  should  receive  a  share  of  the  borrower's 
profit,  in  addition  to  statutory  rates  of  interest  on  the  loan, 
was  not  intended  to,  and  did  not,  make  them  partners  or  con- 
stitute Angell  the  owner  of  this  contract. 

The  only  interest  that  Angell  had  in  the  success  of  Elston's 
enterprise  in  this  case  was  to  get  back  the  money  which  he  had 
furnished  Elston  on  account  of  this  contract,  and  to  get,  for 
the  chance  of  loss  that  he  took,  something  more  than  the  usual 
interest  on  this  loan,  viz.,  the  drawing  account  of  $100  weekly 
and  one-third  of  the  profits,  as  provided  by  the  contract. 
(Estabrook  v.  Woods,  192  Mass.  499.) 

In  connection  with  the  claim  that  the  deceased  employee, 
Schuman,  was,  in  fact,  the  employee  of  Angell  and  not  of 
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Elston,  the  arbitrators  find,  on  the  evidence,  that  Schiunan  had 
been  working  for  Elston  for  some  years,  and  believed,  on  Jan. 
5,  1914,  he  was  still  working  for  Elston,  and  Elston  also  con- 
sidered Schuman  as  working  for  him. 

The  essential  test  in  a  loan  or  transfer  of  a  servant  from 
one  hirer  to  another  is  that  the  servant  knows  of  the  loan  or 
transfer  and  consents  thereto,  and  passes  under  the  direction 
and  control  of  the  new  employer.  Such  consent  on  the  part 
of  the  deceased  to  such  transfer  of  employers  is  wholly  lacking 
in  this  case.  (Samudian  v.  American  Tool  and  Machine  Co., 
168  Mass.  12;  DriscoU  v.  Towle,  181  Mass.  419;  Regan  i?. 
Casey,  160  Mass.  375.) 

The  relation  of  Angell  to  Elston  was  solely  to  determine 
the  financial  result  of  the  operation,  and  to  control  the  money 
received  in  payment  of  the  contract  as  it  came  from  the  Port 
Directors.  The  actual  conduct  of  the  work  was  wholly  under 
the  control  of  Elston  and  his  brother,  who  superintended  the 
employees  on  this  job,  and  Elston,  and  not  Angell,  was  in  con- 
trol of  the  way  of  reaching  the  result. 

In  this  case  Schuman,  the  employee  of  Elston,  for  whom  he 
had  been  working  for  years,  and  for  whom  he  was  still  sup- 
posed to  be  working,  could  not,  without  notice  from  Elston  to 
Schuman,  or  any  knowledge  on  Schuman's  part,  be  shut  o£F 
from  his  rights  to  the  benefits  of  the  workmen's  insurance 
policy  in  the  Employers'  Liability  Assurance  Corporation,  Ltd., 
taken  out  by  Elston  for  the  benefit  of  his  employees,  because 
Elston,  due  to  his  financial  necessities,  had  been  obliged  to 
get  Angell  to  loan  him  money  to  enable  him  to  complete  his 
contract,  and  later  to  get  Angell  to  become  his  bondsman  after 
he  had  gone  into  bankruptcy. 

The  arbitrators  find  that  on  Jan.  5,  1914,  Fred  C.  Schuman 
received  an  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment as  the  employee  of  Thomas  A.  Elston  &  Co.,  from 
which  injury  death  resulted ;  and  further  find  that  Elston  was, 
on  July  5,  1913,  insured  in  the  Employers'  Liabihty  Assurance 
Corporation,  Ltd.;  that  Mrs.  Hannah  T.  Schuman,  wife  of 
the  deceased,  is  totally  dependent,  and  is  entitled  to  receive 
from  the  Employers*   Liability  Assurance   Corporation,   Ltd, 
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one-half  the  average  weekly  wage  of  said  deceased,  or  $8.40  a 
week,  for  a  period  of  three  hundred  weeks  from  the  date  of 
the  injury,  as  provided  by  section  6,  Part  II.,  of  the  act. 

Edw.  F.  McSweeney. 
Herbert  F.  Callahan. 
Philip  A.  Hendrick  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Ac- 
cident Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Thursday,  June  25,  1914, 
at  11  A.M.,  and  affirms  and  adopts  the  findings  of  the  committee 
of  arbitration. 

The  material  evidence  is  substantially  reported  by  the  com- 
mittee of  arbitration,  and  shows  that  Fred  C.  Schuman,  the 
employee,  received  a  personal  injury  arising  out  of  and  in  the 
course  of  his  employment  while  in  the  employ  of  the  subscriber, 
the  Thomas  A.  Elston  Company,  by  reason  of  which  death 
resulted.  Thomas  A.  Elston,  needing  financial  assistance  in 
order  to  carry  out  a  certain  contract  which  he  had  made  with 
the  Port  Directors  of  the  city  of  Boston,  entered  into  an  agree- 
ment with  Marks  Angell,  by  the  terms  of  which  the  latter  was 
to  make  a  cash  deposit  of  $3,500  to  assist  the  said  Elston  to 
secure  the  contract,  and  finance  the  latter  in  carrying  out  his 
work  in  the  further  sum  of  $4,500.  It  was  also  agreed  that 
all  moneys  should  be  received  by  the  said  Angell,  and  that 
Elston  should  have  a  drawing  account  of  $125  weekly  and 
Angell  $100  weekly.  When  the  contract  was  completed, 
Angell  was  to  be  reimbursed  on  account  of  his  deposit  of  $3,500 
and  such  other  sums  as  were  advanced  by  him;  and  when  the 
balance  of  profit  or  loss  was  ascertained,  Elston  and  Angell 
were  to  share  it  to  the  extent  of  two-thirds  and  one-third, 
respectively. 

All  the  employees  were  hired  by  Elston,  and  the  arrange- 
ment with  Angell  was  made  necessary  by  reason  of  his  finan- 
cial needs.  The  financial  agreement  and  assignment  were 
entered  into  and  signed  by  Elston  for  the  purpose  of   pro- 
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tecting  Angiell,  whose  only  interest  in  the  contract  was  to 
receive,  in  addition  to  the  sums  furnished  as  a  deposit  and 
advanced  to  said  Elston,  something  more  than  the  usual  in- 
terest on  the  money  advanced,  to  wit:  the  drawing  account  of 
$100  weekly,  and  one-third  of  the  profits,  if  the  contract 
yielded  a  profit.  There  was  no  intent  on  the  part  of  either 
to  make  the  other  a  partner,  the  agreement  between  them 
making  one  a  debtor  and  the  other  a  creditor.  The  essential 
element  necessary  to  the  loan  or  transfer  of  a  servant  from  one 
employer  to  another  was  lacking  here,  no  such  transfer  having 
been  arranged  or  consented  to  by  the  employee,  Schuman,  or 
any  other  employee. 

Schuman  was,  in  fact,  an  employee  of  Elston's,  had  been 
working  for  him  for  some  years,  and  was  considered  by  himself 
and  the  said  Elston  as  an  employee  of  the  latter.  The  sub- 
scriber, Elston,  was  insured  under  the  Workmen's  Compensa- 
tion Act  by  the  Employers'  Liability  Assurance  Corporation, 
Ltd.,  and,  as  an  employee  of  a  subscriber  to  such  insurance, 
Schuman  was  covered  under  the  statute. 

The  Industrial  Accident  Board  finds,  upon  all  the  evidence, 
that  Fred  C.  Schuman,  the  said  employee,  was  employed  by 
the  Thomas  A.  Elston  Company  at  the  time  of  the  injury, 
said  injury  arising  out  of  and  in  the  course  of  his  employment; 
that  he  received  an  average  weekly  wage  of  $16.80;  that 
Hannah  T.  Schuman,  his  widow,  lived  with  him  at  the  time 
of  his  death;  and  that  there  is  due  the  said  widow  from  the 
insurer,  the  Employers'  Liability  Assurance  Corporation,  Ltd., 
the  sum  of  $8.40  weekly  for  a  period  of  three  hundred  weeks 
from  the  date  of  the  injury,  Jan.  5,  1914. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  F.  McSweeney. 
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Case  No.  719. 

Mary     Murphy,    Mother    of    Dominick    Murphy    (De- 
ceased), Employee, 
HoLYOKE  Supply  Company,  Employer. 
iETNA  Life  Insurance  Company,  Insurer. 

Compensation  due  to  a  Dependent  undkb  Statute  is  a 
Vested   Interest  and   passes  to   the   Estate  after 
•    Death  of  Said  Dependent. 

The  evidence  showed  that  the  employee,  who  received  personal  injuries  which 
resulted  fatally,  lived  at  home  and  contributed  $12  weekly  to  the  support  of 
his  mother.  The  household,  of  which  the  mother  was  the  head,  consisted 
of  the  said  mother,  who  was  a  partial  invalid;  a  daughter,  who  remained  at 
home,  performing  the  work  of  the  household  under  the  direction  of  her  mother 
and  acting  as  her  agent  in  the  management  of  the  same;  another  son,  who 
paid  $4  or  $5  weekly  as  board;  an  adopted  daughter,  who  contributed  her 
weekly  wage  of  $6;   and  the  employee,  Dominick  Murphy. 

Hddt  that  the  mother  was  wholly  dependent  upon  the  employee  for  support. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of 
the  committee  of  arbitration  and,  the  mother  having  died  since  the  hearing, 
rules  that  the  compensation  due  the  said  dependent  is  a  vested  interest  and 
passes  to  her  estate. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mrs.  Mary 
Murphy  V.  iEtna  Life  Insurance  Company,  this  being  case  No. 
719  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows :  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
chairman,  of  the  Industrial  Accident  Board,  Thomas  J.  Lynch 
representing  the  employee,  and  Henry  A.  Moran,  representing 
the  insurer,  heard  the  parties  and  their  witnesses  in  the  Alder- 
manic  Chamber,  City  Hall,  Holyoke,  Mass.,  Tuesday,  Feb.  24, 
1914,  at  2  P.M. 

Thomas  J.  O'Connor,  Esq.,  appeared  as  counsel  for  the  em- 
ployee and  Addison  L.  Green,  Esq.,  for  the  insurer. 

The  only  question  in  this  case  was  whether  or  not  the  mother 
was  wholly  dependent  upon  the  wages  of  the  deceased  for  her 
support. 
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Eva  Murphy  testified  substantially  as  follows :  — 

I  live  with  my  mother,  my  brother  Barney  and  my  adopted  sister 
Bemadette,  at  100  L3niian  Street.  I  stay  at  home  and  do  the  housework 
and  have  done  so  for  some  years.  My  mother  is  about  seventy  years 
old.  She  is  an  invalid,  suffering  from  diabetes,  and  is  confined  to  her 
bed.  On  December  26,  the  day  my  brother  Dominick  was  kilied,  he 
was  working  for  the  Holyokc  Supply  Company.  At  the  time  of  my 
brother's  death  my  brother  Barney  was  working  for  the  Cudahy  Packing 
Company,  and  was  paying  me  either  $4  or  $5  a  week  for  board.  I  did 
not  always  get  a  certain  amount  from  Dominick.  It  depended  upon 
what  I  needed.  Sometimes  he  would  give  me  $10,  S12,  $16  and  on  one 
occasion  he  gave  me  his  whole  pay.  He  generally  gave  me  $12.  Be- 
sides giving  me  this  money  he  bought  all  the  brandy  which  my  mother 
required  and  also  bought  some  medicines.  With  the  money  that  Domi- 
nick gave  me  I  paid  the  expenses  of  the  house,  the  rent,  the  grocery  bill 
and  the  other  bills.  Barney  did  not  give  me  his  board  regularly  because 
he  was  out  of  work  quite  awhile.  On  Thanksgiving,  1912,  he  went  to 
the  hospital  to  have  an  operation  performed  on  his  toe,  and  he  was  not 
able  to  return  to  work  imtil  March,  1913.  I  also  had  my  sister  Bema- 
dette  working  at  the  time  of  my  brother's  death,  but  I  could  not  depend 
upon  her.  She  is  in  poor  health,  so  is  unable  to  work  steadily.  She 
works  at  Skinner's  Silk  Mill.  When  she  works  a  fuU  week  she  gets  $7. 
She  has  been  working  there  about  two  years.  During  last  December 
she  worked  very  little  on  account  of  the  shut  down  at  Skinner's.  All 
the  money  that  Bemadette  made  she  turned  over  to  me,  and  I  bought 
her  clothes  out  of  it.  Barney  bought  his  own  clothes  and  Dominick 
bought  his  own. 

Barney  Murphy  testified  substantially  as  follows:  — 

I  am  forty-five  years  old  and  am  working  at  the  present  time  in  the 
Cudahy  Packing  Company.  For  the  past  three  years  I  have  lived  at 
home  with  my  brother  Dominick,  my  sister  Eva  and  Bemadette.  I 
have  worked  quite  regularly  since  I  came  out  of  the  hospital,  with  the 
exception  of  a  couple  of  days  that  I  was  out  sick.  I  earn  $12  a  week 
when  I  work  a  full  week,  and  out  of  this  I  ^ve  my  sister  $4  or  S5  for 
board,  but  I  never  pay  more  than  $5.  I  never  told  my  brothers  that  I 
paid  more  than  $5  a  week.  With  the  $8  I  had  over  I  had  to  pay  my 
hospital  expenses,  etc.  My  brother  Dominick  could  give  more  money 
because  he  made  more.  I  drink  a  little,  but  work  pretty  steadily.  I 
have  worked  at  Cudahy's  seven  years  this  June. 

John  Murphy  testified  as  follows :  — 

I  did  not  say  that  Barney  gave  in  $6  a  week.  I  did  not  know  exactly, 
but  I  thought  he  gave  about  $5,  from  talks  that  we  used  to  have  together 
when  I  have  been  down  to  the  house. 
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We  find  that  Bernadette,  the  adopted  child,  had  been  working 
without  interruption  from  August  2  down  to  the  date  of  the 
injury,  at  an  average  of  a  little  more  than  $6  a  week. 

The  committee  finds  upon  the  evidence  that  the  mother  of 

Dominick  Murphy  was  not  dependent  upon  either  Bernadette 

or  Barney,  but  was  totally  dependent  upon  Dominick  for  her 

support,  and  is  therefore  entitled  to  half  his  average  weekly 

wages,  $9.75,  for  a  period  of  three  hundred  weeks  from  the 

date  of  the  accident.  t  t>    i-« 

James  B.  Carroll. 

Thomas  J.  Lynch. 

Henry  A.  Moran  dissents. 

Findings   and   Decision   of  the   Indiistrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  in  the  Alder- 
manic  Chamber,  City  Hall,  Holyoke,  Mass.,  on  Friday,  May 
8,  1914,  at  2  P.M.,  and  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration,  and  further  finds  and  decides  as 
follows :  — 

Two  questions  are  raised  for  determination  by  the  Board 
in  this  case :  — 

1.  Was  Mrs.  Mary  Murphy,  the  mother,  wholly  or  partially 
dependent  for  support  upon  Dominick  Murphy,  the  deceased 
employee,  at  the  time  of  his  injury? 

2.  The  said  mother  having  died  on  March  12,  1914,  does 
any  compensation  found  due  her  cease  at  death,  or  is  it  a 
vested  interest  and  as  such  pass  to  her  estate? 

The  evidence  shows  that  the  Murphy  household,  of  which 
Mrs.  Mary  Murphy,  the  mother,  was  the  head,  consisted  of  the 
said  Mary  Murphy,  who  was  a  partial  invalid;  Eva  Murphy,  a 
daughter,  who  remained  at  home,  performing  the  w^ork  of  the 
household,  under  the  direction  of  her  mother,  and  acting  as 
her  agent  in  the  management  of  the  same;  Barney  Murphy, 
a  son,  who  worked  for  a  packing  company  and  who  paid  $4  or 
$5  weekly  for  his  board,  never  more  than  $5;  Bernadette,  an 
adopted  daughter,  who  contributed  $6,  her  weekly  wage;  and 
Dominick  Murphy,  who  contributed,  on  the  average,  $12  a 
week  for  the  support  of  his  mother,  the  weekly  contributions 


610         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

varying  from  $10  to  $16,  and  in  addition  purchased  whatever 
medicine  and  brandy  his  mother  needed. 

The  Board  finds,  on  the  evidence  before  the  committee  of 
arbitration,  and  the  additional  evidence  introduced  before  the 
Industrial  Accident  Board,  that  the  mother  received  nothing  in 
the  way  of  support  from  Barney  and  Bernadette,  the  weekly 
sum  paid  by  Barney  scarcely  covering  the  cost  of  his  boards 
and  the  wages  of  Bernadette  being  used  to  provide  board,  lodg- 
ing, car  fare  and  incidentals,  so  that  the  said  mother  was  not 
dependent,  in  any  degree,  upon  either  for  support;  that  the 
said  mother  was,  in  fact,  wholly  dependent  for  support  upon 
Dominick  Murphy,  all  of  her  support  being  derived  from  his 
average  weekly  contribution  of  $12;  and  there  is  therefore  due 
the  said  dependent,  Mrs.  Mary  Murphy,  from  the  insurer,  the 
iEtna  Life  Insurance  Company,  a  weekly  payment  of  one-half 
the  average  weekly  wages  of  $19.50  earned  by  the  said  Domi- 
nick Murphy;  that  is,  the  payment  of  $9.75  weekly  for  a 
period  of  three  hundred  weeks  from  Dec.  26,  1913,  the  date 
of  the  injury. 

The  Board  further  finds  and  rules  that  the  compensation 
due  the  said  dependent  is  a  vested  interest  and  passes  to  her 
estate  upon  her  death;  and  the  said  dependent  having  died, 
no  compensation  having  been  paid  her  by  the  said  insurer, 
there  is  due  the  administrator  of  her  estate  the  sum  of  $9.75 
weekly  for  a  period  of  three  hundred  weeks  from  Dec.  26,  1913, 
the  date  of  the  injury,  in  accordance  with  the  provisions  of 
the  act.  (United  Collieries  v.  Hendry  (1909),  2  B.  W.  C.  C. 
308;    Darlington  v.  Roscoe  &  Sons  (1910),  9  W.  C.  C.  1.) 

The  insurer  has  filed  requests  for  rulings  which  are  annexed 
hereto.  Requests  numbered  1,  2,  5,  6,  7,  and  8  are  refused. 
No.  3  is  given,  with  the  qualification  that  there  must  be  a 
dependent  at  the  time  of  death.  No  compensation  is  payable 
unless  a  dependent  is  living  at  the  time  of  the  employee's 
death.  No.  4  is  given,  with  the  qualification  that  the  money 
was  paid  to  Eva  Murphy,  as  agent  or  custodian,  for  the 
mother,  Mrs.  Mary  Murphy,  and  as  so  modified  is  given. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  F.  McSweeney. 
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Requests  of  the  Insurer  for  Rulings  and  Findings, 

1.  That  Mrs.  Mary  Murphy,  the  mother  of  Dominick 
Murphy,  having  died  March  12,  1914,  the  obligations  of  the 
insurer  to  pay  any  part  of  Dominick's  average  weekly  wages 
to  said  Mary  ceased  at  her  death. 

2.  Under  chapter  751  of  the  Acts  of  1911,  as  amended,  the 
obligation  of  an  insurer  to  pay  weekly  compensation  to  depen- 
dents ceases  when  the  dependents  themselves  die. 

3.  It  is  not  the  intention  of  chapter  751  of  the  Acts  of  1911, 
as  amended,  to  enforce  weekly  payments  by  the  insurer  when 
there  is  no  dependent  living  to  require  support. 

4.  The  household  of  which  Mrs.  Mary  Murphy  was  a  member 
was  conducted  and  managed  by  a  daughter,  Eva  Murphy,  who 
paid  all  the  bills  and  did  all  the  housework.  The  money  for 
conducting  the  house  was  all  paid  to  Eva  Murphy  by  her 
brothers,  Dominick  and  Bernard,  and  by  her  adopted  sister, 
Bemadette,  and  went  into  a  common  fund  which  was  used 
by  Eva  for  the  support  of  the  household,  of  which  Mary 
Murphy  was  a  member.  Under  such  circumstances  Mary 
Murphy  cannot  be  said  to  have  been  held  dependent  upon 
Dominick  Murphy  for  her  support. 

6.  Under  all  the  circumstances  in  the  case  Mrs.  Mary 
Murphy  cannot  be  held  to  have  been  wholly  dependent  upon 
Dominick  Murphy  for  her  support. 

6.  Upon  all  the  evidence  in  the  case  Mrs.  Mary  Murphy  must 
be  held  to  have  been  partially  dependent  upon  Bemadette 
Murphy  for  her  support. 

7.  Upon  all  the  evidence  in  the  case  Mrs.  Mary  Murphy 
must  be  held  to  have  been  partially  dependent  upon  Eva 
Murphy  for  her  support. 

8.  Upon  all  the  evidence  in  the  case  Mrs.  Mary  Murphy  must 
be  held  to  have  been  partially  dependent  upon  Bernard  Murphy 
for  her  support. 
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Case  No.  725. 

Sarah  J.  Tobin,  Wroow  of  John  Tobin  (Deceased),  Employee. 

Fred  T.  Ley  &  Co.,  Employer. 

iETNA  Life  Insurance  Company,  Insurer. 

Personal   Injury   not   caused   by   Serious   and   Willful 

Misconduct  of  Employer. 

The  evidence  shows  that  the  employee  received  a  personal  injury  while  at  work 
in  the  pole  yard  of  the  subscriber,  his  head  being  crushed  and  the  injury  re- 
sulting fatally.  It  was  claimed  that  the  pole  which  caused  his  death  would 
not  have  rolled  over  had  it  not  been  for  the  inability  of  the  said  employee's 
fellow  workmen  to  hold  it,  because  of  the  inefficient  cant  hooks  supplied  and 
the  inexperience  of  said  workmen.  The  evidence  shows,  further,  that  all  of 
the  men  on  the  job  had  been  employed  for  a  longer  period  than  was  required 
to  become  familiar  with  the  work  which  they  were  required  to  do,  and  had 
been  instructed  by  the  superintendent  and  foremen  as  to  the  proper  manner 
in  which  to  perform  this  work.  The  cant  hooks  were  not  in  good  repair, 
and  a  supply  of  new  hooks  had  been  ordered  by  the  subscriber. 

Held,  that  the  widow  was  not  entitled  to  double  compensation,  the  personal  in« 
jury  not  having  been  caused  by  the  serious  and  willful  misconduct  of  the 
subscriber. 

Review  before  Industrial  Accident  Board.- 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mrs.  Sarah  J. 
Tobin,  widow,  v.  JEtua.  Life  Insurance  Company,  this  being 
case  No.  725  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  J.  Frank 
Scannell  of  10  Tremont  Street,  Boston,  Mass.,  representing  the 
insurer,  and  James  H.  P.  Dyer,  Esq.,  of  Leominster,  Mass., 
representing  the  employee,  heard  the  parties  and  their  wit- 
nesses at  the  Selectmen's  Room,  Town  Hall,  South  Framing- 
ham,  Mass.,  Wednesday,  March  18,  1914,  at  2  p.m. 

John  P.  Driscoll,  Esq.,  appeared  as  counsel  for  the  employee, 
and  Richard  J.  Cotter,  Esq.,  for  the  insurer. 

John  Tobin,  forty-five  years  old,  employed  by  Fred  T. 
Ley  &  Co.,  insured  in  the  iEtna  Life  Insurance  Company,  on 
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Saturday,  Dec.  13,  1913,  was  working  as  a  ground  worker  in 
the  pole  yard  with  other  employees,  taking  unfinished  electric 
light  poles  from  one  pile,  trimming  off  the  bark,  smoothing 
them  up  and  shaving  down  the  ends.  The  method  was  to 
take  the  poles  from  the  untrimmed  pile  according  to  their 
various  lengths,  and  roll  them  along  the  ground  on  to  a  track  of 
skids;  and  while  they  rested  on  these  skids  they  were  trimmed, 
and  then  rolled  on  to  an  incline  of  skids  to  the  finished  pile. 

The  evidence  shows  that  after  a  pole  had  been  trimmed, 
three  or  four  of  the  workmen  pushed  it  up  on  to  the  finished 
pile,  and  returned  to  complete  another  pole,  which  was  on  the 
ground  skids.  The  particular  pole  upon  which  they  were  work- 
ing at  the  time  of  the  accident  was  crooked,  bulging  in  the 
middle.  As  this  crooked  pole  lay  on  the  ground,  with  the 
bulging  ends  towards  the  ground,  the  upper  side  was  smoothed 
off  by  the  workmen;  with  their  cant  hooks  they  turned  it  over 
to  smooth  off  the  other  side.  When  the  log  was  turned  over, 
with  the  crooked  part  uppermost,  in  some  way  it  became  over- 
balanced, making  a  half  turn  forward,  catching  Tobin  by  the 
foot,  which  was  crushed  beneath  the  heavy  end  of  the  pole, 
throwing  him  to  the  ground,  striking  his  head  on  another  pole 
which  was  on  the  ground,  resulting  in  fracture  of  the  skull, 
from  which  he  died  Jan.  7,  1914. 

It  appears  in  evidence  that  the  deceased  employee,  John 
Tobin,  was  married,  had  a  wife,  Sarah  J.,  and  nine  children. 
His  wife,  Sarah  J.,  was  living  with  him  at  the  time  of  his  death, 
and  is,  under  section  7,  Part  II.,  of  the  act,  conclusively  pre- 
sumed to  be  wholly  dependent  for  support  upon  him,  and  the 
arbitrators  so  find. 

The  claim  is  made  by  the  dependent  widow  that  her  hus- 
band's death  was  due  to  the  serious  and  willful  misconduct  of 
the  subscriber  or  of  some  person  regularly  intrusted  with  and 
exercising  the  powers,  of  superintendence  for  him,  and  that 
therefore  the  compensation  should  be  doubled,  in  accordance 
with  section  3,  Part  II.,  of  the  act. 

This  claim  by  the  dependent  widow  is  based  on  the  assertion 
that  the  cant  hooks  supplied  to  the  workmen  were  out  of  order, 
the  handles  were  broken  and  otherwise  unfit  for  use,  and  that 
the  persons  employed  and  working  with  Tobin  were  untrained 
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and  unskilled  in  this  work,  all  of  which  caused  the  injury,  and 
constitutes  serious  and  willful  misconduct. 

Regarding  the  tools,  the  arbitrators  find,  on  the  preponder- 
ance of  the  evidence,  that  the  cant  hooks,  the  principal  tools 
handled  by  these  men,  were  not  in  a  good  state  of  repair. 
Some  four  or  five  days  prior  to  the  injury  the  sub-boss  or  fore- 
man of  the  yard,  James  Farmer,  had  notified  Superintendent 
Peters  that  the  cant  hooks  were  in  bad  shape,  and  asked  for 
new  ones.  Peters  thereupon  immediately  ordered  new  cant 
hooks  from  Boston,  and  they  were  delivered  within  three  or 
four  days  thereafter. 

The  evidence  of  Peters,  the  superintendent,  and  two  of  the 
workmen,  Callahan  and  Purrington,  was  to  the  effect  that  a 
part  of  the  new  cant  hooks  had  been  delivered  and  put  in  use 
at  the  South  Framingham  yard  on  the  morning  of  the  injury. 
Farmer,  the  foreman,  was  positive  that  the  new  cant  hooks 
had  not  arrived  until  the  day  after  the  injury.  Cummings, 
Purrington  and  Callahan  testified  that  their  orders  from  the 
superintendent,  Peters,  and  the  foreman.  Farmer,  were  to  be 
careful  and  to  observe  certain  measures  of  precaution,  which 
were  prescribed,  to  save  themselves  from  injury.  Purrington 
testified,  and  Callahan  agreed,  that  Farmer,  the  foreman,  was 
careful  of  his  men;  that  he  had  warned  them  in  general  ways 
about  the  use  of  the  cant  hooks,  and  of  safety  in  using  them, 
and  from  his  general  actions  and  supervision  these  employees 
believed  Farmer  wanted  them  to  be  careful,  and  did  not  intend 
that  they  should  be  injured  while  he  was  in  authority  over 
them. 

Regarding  the  exact  cause  of  the  injury  there  is  a  variance 
of  testimony.  Purrington  testified  that  Callahan  and  he  were 
turning  over  the  log  just  as  Tobin  passed  in  front.  They  let 
go  of  the  log  with  their  cant  hooks,  for  what  reason  they  could 
not  say. 

Farmer,  the  foreman,  testified  that  he  was  working  on  the 
pile  of  unfinished  logs  and  did  not  see  just  what  happened  until 
the  log  turned  over  and  caught  Tobin  by  the  foot,  when  he 
jumped  to  his  relief,  and  was,  in  fact,  first  to  reach  him,  and, 
with  the  help  of  Tobin's  fellow  employees,  to  release  him  from 
the  log  under  which  he  was  caught. 
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Farmer  further  testified  that  Tobin  was  in  front  of  the  pole, 
and  that  Callahan,  Purrington  and  Cummings  made  no  attempt 
to  stop  it  as  it  went  over;  that  Davis  tried  to  hold  it  but 
could  not  do  so;  that  he  had  told  Superintendent  Peters  the 
cant  hooks  were  out  of  order  as  soon  as  he  knew  they  were  in 
such  condition,  and  believed  that  Superintendent  Peters  ordered 
new  hooks  as  soon  as  he  received  the  information.  When  cant 
hooks  or  other  tools  were  ordered,  if  they  were  in  stock  they 
were  usuaUy  sent  at  once,  and  delivered  where  the  work  is 
being  done.  Four  days  was  not  an  unusual  delay  in  the  de- 
livery of  the  tools  after  request  was  made.  Farmer's  general 
orders  from  Superintendent  Peters  were  to  be  careful. 

The  following  is  an  extract  from  the  testimony  of  James 
Farmer,  foreman,  taken  at  the  Union  Hospital,  South  Framing- 
ham: — 

Q.  Was  there  a  cant  dog  on  this  particular  pole?  A.  The  men  had 
them  in  their  hands. 

Q.  Instead  of  tummg  it  half  over —  A.  They  didn't  catch  it  m 
time  to  keep  it  from  going  over. 

Q.  (by  Arbitrator  Dybr).  Did  they  have  proper  cant  hooks?  A.  No, 
sir. 

Q.  If  they  had,  they  could  have  caught  the  log  and  it  would  not  have 
rolled  down?  A.  Yes,  sir;  I  was  there  at  the  time  of  the  accident  and 
took  the  log  off  his  foot,  and  I  knew  they  didn't  have  proper  cant  hooka 
because  I  told  Peters,  the  superintendent,  two  or  three  da3rs  before. 

Q.  And  you  did  not  have  proper  cant  hooks  when  this  accident  hap- 
pened?   A.    No;  these  should  not  have  been  used. 

Q.  If  there  were  proper  cant  hooks  attached  to  this  log,  would  it  have 
rolled  over  and  caijght  his  foot?    A.    No. 

Q.  Were  the  men  experienced  men?  A.  I  could  not  call  them  all 
experienced. 

Regarding  Tobin's  position  in  front  of  the  log,  Mr.  Farmer 
thought  Tobin  was  evidently  intending  to  go  in  back  with  the 
other  men,  and  was  at  that  moment  in  a  dangerous  position, 
and  because  of  the  quick  turning  over  of  the  log,  due  to  its 
crooked  shape,  he  was  caught. 

In  this  case  the  arbitrators  find  that  Tobin,  while  in  the 
employ  of  Fred  T.  Ley  &  Co.,  received  an  injury  arising  out  of 
and  in  the  course  of  his  employment,  which  resulted  in  his 
death.    His  widow,  Sarah  J.,  who  was  living  with  him  at  the 
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time  of  the  injury,  was  totally  dependent  on  him,  and  is  en- 
titled, therefore,  to  the  weekly  payment  from  the  iEtna  Life 
Insurance  Company,  from  the  date  of  the  injury,  of  one-half 
the  average  weekly  earnings  of  the  deceased,  or  $6,  for  a  period 
of  three  hundred  weeks. 

Regarding  the  claim  for  serious  and  willful  misconduct,  the 
arbitrators  find  that  the  labor  being  performed  on  this  job  by 
the  deceased,  by  Purrington,  Callahan,  Davis  and  Cummings, 
was  unskilled  labor,  but  the  work  to  be  performed  was  work 
which  could  easily  be  learned  in  a  day  or  two.  The  evidence 
shows,  regardless  of  the  disputed  claim  that  new  hooks  were 
delivered  to  this  yard  the  morning  of  the  injury,  that  the  par- 
ticular cant  hooks  which  were  being  used  were  in  bad  repair. 
The  log  on  which  the  men  were  working,  and  which  caused  the 
injury,  was  crooked  in  the  center;  the  men  had  shaved  one- 
half  of  this  log  with  the  crooked  end  resting  on  the  ground,  and 
were  turning  it  over  to  work  on  the  other  side,  when  it  became 
overbalanced,  and  Tobin,  who  was  directly  in  front  of  it,  got 
caught,  struck  his  head,  and  died  as  a  result. 

The  arbitrators  cannot  find  anything  in  the  evidence  to 
justify  the  claim  that  there  was  serious  and  willful  misconduct 
on  the  part  of  the  employer.  All  the  witnesses  agreed  that 
both  Peters  and  Farmer  had  frequently^  advised  the  employees 
how  to  do  the  work  in  order  to  protect  themselves.  As  soon 
as  Farmer  told  Peters  about  the  condition  of  the  cant  hooks 
they  were  ordered,  and  were  received  without  unnecessary' 
delay.  The  facts  appear  to  be  that  this  accident  was  due  to 
the  employees,  including  the  deceased  him^lf,  not  realizing 
that  this  crooked  log,  when  it  was  turned  over  with  the  crooked 
part  uppermost,  was  likely  to  become  overbalanced  and  turn 
quickly,  as  such  crooked  logs  are  likely  to  turn;  and  Tobin, 
either  not  knowing  that  the  log  was  crooked,  or  expecting  he 
would  have  time  to  jump  out  of  the  way  when  it  started  to 
turn,  was  in  such  a  position  that  he  could  not  get  out  of  the 
way. 

The  cant  hooks  were,  as  a  matter  of  fact,  dull;  but  according 
to  the  testimony  of  the  workmen  they  had  let  go  of  the  log 
and  did  not  even  attempt  to  stop  it  turning  over,  so  that  if 
the  hooks  had  been  sharp  it  would  not  have  made  any  dif- 
ference in  the  result. 
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On  all  the  testimony,  the  arbitrators  fail  to  find  any  evidence 
to  substantiate  the  claim  of  serious  and  willful  misconduct  in 
this  case,  and  find  that  the  iEtna  Life  Insurance  Company  is 
not  liable  for  the  double  compensation,  as  provided  by  Part 
III.,  section  3  of  the  Workmen's  Compensation  Act. 

Edw.  F.  McSweeney. 
J.  Frank  Scannell. 
James  H.  P.  Dyer. 

Findings   and   Decision   of   the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Thursday,  May  28,  1914, 
at  2  P.M.,  and  affirms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 

The  dependent  widow  claimed  double  compensation,  alleging 
serious  and  willful  misconduct  on  the  part  of  the  subscriber, 
or  oT  a  person  exercising  superintendence,  and  this  was  the 
only  point  at  issue  in  the  case.  It  was  agreed  that  the  widow, 
Sarah  J.  Tobin,  lived  with  the  employee  at  the  time  of  the 
injury;  that  the  average  weekly  wages  of  the  said. employee 
were  $12;  and  that  she  was  entitled  to  the  payment  of  $6 
weekly  for  a  period  of  three  hundred  weeks  from  the  date  of 
the  injury-,  to  wit,  Dec.  13,  1913. 

The  evidence  shows  that  the  employee,  John  Tobin,  while 
working  for  the  subscriber  in  the  pole  yard  at  South  Framing- 
ham  on  Dec.  13,  1913,  was  caught  by  a  pole  which  had  become 
overbalanced,  and  was  thrown  to  the  ground.  His  head  came 
in  contact  with  another  pole,  or  log,  his  skull  being  fractured, 
and  death  resulted  on  Jan.  7,  1914.  It  was  claimed  that  the 
pole  would  not  have  rolled  over  had  it  not  been  for  the  inability 
of  Tobin's  fellow  workmen  to  hold  it,  by  reason  of  the  in- 
efficient cant  hooks  supplied  and  the  inexperience  of  the  said 
workmen.  The  weight  of  the  evidence  shows,  however,  that 
while  the  labor  employed  by  the  subscriber  was  unskilled,  the 
work  was  such  as  could  have  been  done  by  the  men  after 
having  been  employed  a  day  or  two,  and  that  it  was  such  work 
as  unskilled  laborers  could  ordinarily  perform.     All  of  the  men 
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on  the  job  had  been  employed  for  a  longer  period  than  was 
required  to  become  familiar  with  the  work  which  they  were 
required  to  do,  and  had  been  instructed  by  the  superintendent 
and  foreman  as  to  the  proper  manner  in  which  to  perform  this 
work.  While  the  cant  hooks  were  dull  and  out  of  repair, 
Tobin's  fellow  workmen  made  no  attempt  to  use  them  to  pre- 
vent the  pole,  or  log,  from  falling.  It  was  also  shown  that  the 
pole  which  became  overbalanced  was  crooked  at  the  center, 
and  that  because  of  the  shape  of  the  pole  it  fell  over  and  struck 
the  employee.  The  said  employee  was  at  that  time  in  a  po- 
sition of  danger,  in  front  of  the  pole,  and  because  of  its  unex- 
pected turning  over  received  the  injury  which  resulted  in  his 
death.  The  evidence  also  shows  that  promptly,  upon  receiving 
notification  that  the  cant  hooks  were  out  of  repair,  new  ones 
were  ordered  by  the  subscriber. 

This  evidence  does  not  show  that  there  was  serious  and  will- 
ful misconduct  on  the  part  of  the  subscriber,  or  any  person 
exercising  superintendence.  The  poor  condition  of  the  cant 
hooks  did  not  contribute  to  the  injury,  the  evidence  showing 
that  no  attempt  was  made  by  the  workmen  to  stop  the*  pole 
from  turning  over,  and  that  if  the  said  workmen  had  had  perfect 
cant  hooks  the  injury  would  probably  have  occurred  under 
the  conditions  existing  at  that  time.  The  inexperience  of  the 
workmen  was  not  a  contributing  factor,  Tobin's  fellow  workmen 
being  of  at  least  the  average  intelligence  and  having  ample 
experience  in  the  performance  of  the  work  of  the  subscriber. 
The  employee's  position  of  danger  in  front  of  the  pole,  and  the 
sudden  overbalancing  of  said  pole,  caused  the  injury,  and  not 
the  serious  and  willful  misconduct  of  the  subscriber,  his  super- 
intendent or  foreman. 

The  Board  finds,  upon  all  the  evidence,  that  the  employee 
did  not  receive  the  injury  which  resulted  fatally  by  reason  of 
the  serious  and  willful  misconduct  of  the  subscriber  or  of  a 
person  exercising  superintendence,  and  dismisses  the  claim  for 
double  compensation. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweenet. 

Joseph  A.  Parks. 
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Case  No.  735. 

Ida  L.  Birnie,  Widow  op  James  L,  Birnie  (Deceased),  Em- 
ployee. 

William  T.  Spargo,  Employer. 

Contractors  Mutual  Liability  Insurance  Company,  In- 
surer. 

Cerebral  Hemorrhage  having  no  Causal  Connection 
WITH  Personal  Injury  causes  Death  of  Employee. 
Report  of  Impartial  Physician  who  performs  Autopsy 
A  Factor  in  aiding  Committee  to  reach  its  Decision. 

The  employee,  a  granite  cutter,  fell  in  the  cutting  shed  of  the  subscriber,  and  died 
four  days  later  from  cerebral  hemorrhage.  The  evidence  given  by  fellow 
employees,  who  were  presumably  eyewitnesses  of  the  occurrence,  was  wholly 
at  variance  with  the  weight  of  the  medical  testimony.  An  impartial  physician 
was  appointed  to  perform  an  autopsy,  and  his  report  and  evidence  showed 
that  the  said  employee  did  not  in  fact  recei\re  a  personal  injury  arising  out 
of  and  in  the  course  of  his  employment. 

Heldf  that  the  dependent  widow  was  not  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Ida  L.  Birnie, 
widow  of  James  L.  Birnie  (deceased),  v.  Contractors  Mutual 
Liability  Insurance  Company,  this  being  case  No.  735  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Francis 
J.  W.  Ford  of  Boston,  Mass.,  representing  the  widow,  and 
Alex.  Falconer  of  Quincy,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  at  the  times  and  places  stated 
below. 

The  first  hearing  of  said  committee  was  held  at  the  Alder- 
manic  Chamber,  City  Hall,  Quincy,  Mass.,  on  Tuesday,  March 
31,  1914,  at  10.45  a.m.;  the  second  hearing  at  the  Hearing 
Room,  Industrial  Accident  Board,  on  Wednesday,  April  15, 
1914,  at  2.30  p.m.;  the  third  hearing  at  the  same  place  on  Tues- 
day, May  5,  1914,  at  10  a.m.;  and  the  final  hearing  was  held 
at  the  same  place  on  Wednesday,  June  24,  1914,  at  9  a.m. 
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The  question  at  issue  in  this  case  is  whether  the  employee 
died  from  cerebral  hemorrhage  due  to  natural  causes,  or  the 
same  condition  due  to  a  personal  injury  arising  out  of  and  in 
the  course  of  his  employment. 

William  C.  Prout,  Esq.,  attorney  for  the  claimant,  Ida  L. 
Bimie,  widow  of  the  employee,  claimed  compensation  on  the 
ground  that  it  was  due  to  a  personal  injury,  as  provided  by 
the  statute;  Richard  J.  Cotter,  Esq.,  attorney  for  the  insurer, 
denied  liability,  on  the  ground  that  death  resulted  from  natu- 
ral causes. 

Several  hearings  were  held  and  every  opportunity  was  given 
to  both  parties  to  present  all  the  evidence  desired.  The  e\d- 
dence  as  to  the  injury  itself,  as  given  by  certain  fellow  em- 
ployees, and  references  to  same  as  given  by  the  widow,  who 
testified  concerning  her  conversation  with  the  employee,  was 
in  direct  contradiction  to  the  weight  of  the  medical  evidence, 
and  the  committee  finally  decided  to  refer  the  matter  to  an 
impartial  examiner  for  the  purjwse  of  having  an  autopsy  held 
to  determine  exactly  what  the  cause  of  the  death  was.  This 
report  is  attached  hereto  and  made  a  part  of  the  report  of  the 
conmiittee. 

It  should  be  understood  that  the  committee  has  not  at- 
tempted to  set  forth  in  any  detail  the  testimony  submitted, 
the  presentation  herewith  being  merely  a  statement  of  the  ma- 
terial evidence  given  by  the  different  witnesses. 

James  Bimie,  the  employee,  fell  in  the  cutting  shed  of  the 
subscriber,  William  T.  Spargo,  a  manufacturer  of  granite  monu- 
ments, at  about  7.30  o'clock  on  the  morning  of  Monday,  Jan. 
26,  1914,  and  was  taken  to  his  home  by  William  J.  Spargo  and 
a  fellow  employee,  Jacob  Jacobson,  where  he  died  four  days 
later. 

Jacob  Jacobson  stated  that  he  saw  the  employee,  Bimie,  fall 
over  backwards,  and  that  Bimie  told  him  that  he  had  tripped 
over  a  little  block  before  falling.  Emil  Gibson,  another  em- 
ployee, stated  that  he  saw  Bimie  about  7.30  o'clock,  when 
Jacobson  picked  him  up.  A  few  minutes  later  the  employee 
resumed  work,  continuing  for  about  a  half  hour.  The  employee 
then  stated  that  he  was  sick,  and  said  that  he  had  stubbed  his 
foot  on  a  block,  which  caught  the  heel,  causing  him  to  fall 


BIRNIE  V.  contractors'  MUTUAL  LIABILITY  INSURANCE  CO.      621 

and  strike  his  head  on  another  block.  He  also  complained  of 
having  a  bad  bump  on  the  back  of  his  neck,  and  Gibson  felt 
same  and  it  was  about  the  size  of  his  knuckle.  Antonio 
Giudici,  a  third  employee,  stated  that  Bimie  informed  him 
that  he  had  received  an  injury  to  the  back  of  his  head,  and 
that  he  rubbed  his  neck,  and  then  began  work  again.  Twenty 
minutes  later  he  saw  Bimie  standing  near  the  stone  with  his 
hand  behind  him,  his  machine  down  on  the  floor  and  his  hose 
in  his  hand.  Birnie  could  not  shut  the  power  off  and  Giudici 
shut  it  off  for  him.  Mrs.  Sedora  Sylvester  and  Mrs.  Ida  L. 
Birnie  each  testified  that  Birnie  informed  them  that  he  tripped 
on  a  piece  of  wood,  which  caught  his  heel,  causing  him  to  fall 
and  strike  on  the  back  of  his  head.  Mrs.  Sylvester  stated 
that  "there  was  a  great  big  bunch  on  the  back  of  his  head," 
and  that  he  did  not  appear  to  have  received  a  shock;  "he 
knew  everything  just  as  bright  as  could  be." 
'  The  employee,  Bimie,  was  taken  home  in  an  automobile  by 
William  J.  Spargo,  foreman  for  the  subscriber,  and  nothing  was 
said  either  by  Bimie  or  Jacobson,  a  fellow  employee,  as  to  a 
fall,  as  described  by  witnesses  and  as  stated  by  Birnie  to  his 
wife  and  Mrs.  Sylvester.  Jacobson  told  Spargo  that  Birnie 
had  fainted,  and  stated  that  he  did  not  have  any  knowledge 
as  to  the  cause  of  the  fainting  spell. 

Dr.  George  M.  Sheehan,  the  attending  physician,  stated  that 
he  diagnosed  the  condition  of  the  employee  as  apoplectic  shock 
and  stated  that  the  employee  had  given  him  a  history  of  having 
got  dizzy  at  work,  of  sitting  down  and  of  then  falling  over 
backwards.  The  doctor  did  not  find  any  fracture  of  the  skull, 
the  only  evidence  of  the  injury  being  bleeding  spots  on  the 
left  arm  and  hand.  There  were  no  bleeding  spots  on  head,  or 
cuts  of  any  kind. 

Dr.  Francis  Raymond  Burke,  who  made  an  examination  of 
the  employee's  head  before  his  death,  found  no  sign  of  any 
lump  on  it,  nor  did  he  discover  any  external  marks  which 
would  indicate  that  death  was  due  to  any  but  natural  causes. 

There  was  evidence  to  the  effect  that  Birnie,  while  working 
for  John  L.  Miller,  mayor  of  Quincy,  had  many  fainting  spells, 
this  evidence  being  given  by  Mr.  Miller,  Dr.  Fred  E.  Jones, 
who  attended  him  on  at  least  one  occasion,  Albert  L.  Hayden, 


622         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

Daniel  J.  Ford,  Henry  Graemaker  and  August  Carlson,  the 
latter  four  being  former  fellow  employees  of  Birnie  when  he 
worked  at  Miller's.  J.  W.  Stancombe,  secretary  of  a  mutual 
relief  association  to  which  the  employee  belonged,  testified  that 
he  had  paid  the  latter  benefits  on  a  certificate  of  Dr.  J.  F. 
Welch,  which  gave  cerebral  congestion  as  the  cause  of  disa- 
bility, on  a  former  occasion.  Mrs.  Emma  F.  Welch,  widow 
of  the  doctor  referred  to,  stated  that  her  husband  was  too  ill 
to  attend  Birnie  at  the  time  of  the  injury,  but  she  had  asked 
him  if  the  employee  had  ever  had  any  premonition  of  shock, 
or  symptoms  of  such  condition  before,  and  he  had  replied, 
''No." 

Dr.  Albert  H.  Flower  stated  that  he  had  treated  the  employee 
Birnie  in  October,  1913,  for  inflammation  of  the  bladder  and 
pain  in  the  stomach,  and  that  his  heart  and  arteries  were  in 
good  condition.  Dr.  William  J.  MacAusland  testified  to  the 
treatment  of  the  employee  for  convulsions,  probably  epilepsy,* 
in  December,  1906.  Finally,  Dr.  Francis  D.  Donoghue,  who 
had  read  a  full  transcription  pf  the  evidence,  stated  that  it  was 
his  opinon,  as  an  expert,  that  the  employee  died  from  apoplexy, 
with  the  probability  being  that  there  was  no  causal  relation 
between  said  condition  and  any  injury  arising  out  of  his  employ- 
ment. 

The  committee  then  referred  the  matter  to  Dr.  Timothy 
Leary,  medical  examiner  for  Suffolk  County,  requesting  him  to 
act  as  the  impartial  physician,  appointed  by  the  Board  as  pro- 
vided by  Part  III.,  section  8  of  the  act,  and  render  an  opinion 
as  to  the  cause  of  death,  after  having  made  an  autopsy,  and 
the  doctor's  opinion  is  attached  hereto.  Briefly,  however,  it 
may  be  stated  the  doctor  finds  that,  in  his  opinion,  based  upon 
a  complete  autopsy,  "the  fall  in  this  case  was  a  consequence 
of  the  cerebral  hemorrhage  and  not  a  cause." 

The  committee  of  arbitration  has  received  assistance  of  the 
greatest  value  from  the  impartial  physician  who  performed  the 
atitopsy.  The  evidence  given  by  the  fellow  employees  of  the 
deceased,  who  were  presumably  eyewitnesses  of  the  injurj^ 
was  entirely  at  variance  with  the  weight  of  the  medical  testi- 
mony. If  these  witnesses  were  to  be  believed,  the  employee 
Birnie  did  in  fact  receive  a  personal  injury  arising  out  of  and 
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in  the  course  of  his  employment  which  had  a  causal  connection 
with  his  death.  If  the  medical  evidence  was  to  be  given  due 
weight,  the  testimony  of  these  eyewitnesses  of  the  accident 
was,  to  say  the  least,  greatly  distorted  and  largely  imaginative, 
since  said  medical  evidence  showed  that  from  a  pathological 
standpoint  the  death  of  the  employee  was  due  solely  to  natural 
causes.  In  this  dilemma,  with  positive  statements  of  facts  on 
the  one  hand  by  witnesses  of  the  injury,  opposed  by  positive 
statements  of  medical  facts  by  the  physician  who  treated  the 
employee,  and  others,  the  committee  needed  and  sought  proper 
medical  advice  in  the  person  of  the  impartial  physician  ap- 
pointed. In  order  to  secure  this  assistance  it  was  necessary 
to  obtain  the  consent  of  the  claimant  widow  and  her  counsel 
to  the  autopsy,  and  this  was  promptly  granted,  showing  the 
sincerity  of  the  widow  and  counsel  in  the  prosecution  of  her 
claim.  The  report  of  the  medical  examiner  left  no  doubt  in 
the  committee's  mind  as  to  the  cause  of  the  injury,  and  with- 
out impugning  the  reliability  of  any  of  the  witnesses  who 
testified,  it  must  find  that  the  employee  did  not  in  fact  receive 
a  personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment, and  dismiss  the  claim  of  the  dependent. 

The  committee  of  arbitration  therefore  finds,  upon  all  the 
evidence,  that  the  employee,  James  L.  Birnie,  died  in  conse- 
quence of  a  cerebral  hemorrhage,  and  that  the  fall  which  he 
sustained  on  Jan.  26,  1914,  did  not  arise  out  of  and  in  the 
course  of  his  employment,  but  was  the  after  effect  of  said 
cerebral  hemorrhage.  The  claim  of  the  widow,  the  said  Ida  L. 
Birnie,  is  therefore  dismissed,  the  insiu*er  not  being  liable  for 
the  payment  of  any  compensation  under  the  Workmen's  Com- 
pensation Act  on  account  of  the  death  of  the  said  James 
Birnie. 

Joseph  A.  Parks. 

Francis  J.  W.  Ford. 

Alex.  Falconer. 


Doctor's  Report. 

Name,  James  L.  Birnie.    Date,  June  3,  1914. 
Autopsy  at  Morgue  Room,  John  Hall,  1485  Hancock  Street,  Quincy, 
Mass.    Date,  June  3,  1914.    Hour,  2.10  p.m. 
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Witnesses.  —  Elmer  L.  Paine,  1485  Hancock  Street,  Quincy;  J.  W. 
Stancombe,  1485  Hancock  Street,  Quincy;  Daniel  J.  Hurley,  202  South 
Street,  Jamaica  Plain. 

Body  disinterred  June  3,  1914,  at  Mt.  WoUaston  Cemetery,  where  it 
had  been  buried  and  kept  in  receiving  tomb  until  June  4,  1914,  when  it 
was  removed  to  John  Hall's  imdertaking  rooms. 

Stenographer. 

Anatomical  Diagnosis.  —  Cerebral  hemorrhage  (non-traumatic);  chronic 
tuberculosis  of  lungs  with  chalicosis;  chronic  fibrous  pleuritis  bilaterally; 
hypertrophy  of  left  heart. 

Came  to  his  death  as  the  resvU  of  cerebral  hemorrhage  —  non-traumatic. 

Description.  —  Body  of  a  man  5  feet  8J^  inches,  well  developed  and 
nourished;  brown  hair,  reddish  brown  mustache,  body  clothed  in  black 
wool  suit,  white  shirt,  collar  and  tie,  brown  stockings,  white  cotton  under- 
wear. Face,  hair  and  clothing  are  covered  with  a  layer  of  white  mold. 
Removal  of  clothing  exposes  the  skin  generally  covered  with  a  moist 
brown  mold. 

Body.  —  Chest  wall  is  well  fixed,  with  formalin.  Abdominal  wall  b 
less  well  fixed  with  formalin. 

Subcutaneous  Fat.  —  Measures  .5  centimeter. 

Peritoneum.  —  Cavity  is  moderately  filled  with  a  fluid  blood  having 
some  odor  of  formalin. 

Pleural  Camties.  —  Both  pleural  cavities  are  obliterated  over  upper 
lobes  by  extremely  dense  fibrous  adhesions. 

Pericardium.  —  Is  smooth. 

Heart.  —  Cavities  on  right  are  moderately  dilated,  walls  are  fixed 
with  formalin.  Wall  of  left  ventricle  is  somewhat  thickened,  estimated 
thickness,  1.8  centimeters.  Muscles  are  an  opaque  yellowish  red. 
Valves  and  cavities  are  normal.    Arch  of  aorta  is  normal. 

Lungs.  —  Pleura  at  apex  bilaterally  shows  increased  thickness  vary- 
ing up  to  1  centimeter.  On  section  this  thickening  is  due  in  large  part 
to  a  yellowish  white  firm  fibrous  tissue  inclosing  slaty  nodules  which 
here  and  there  exhibit  small  foci  or  yellow  caseation.  Limg  substance 
beneath  pleura  at  apices  shows  similar  nodules  scattered  throu^  outer 
part  of  lung  substance;  the  rest  of  pleura  bilaterally  is  thickly  beset  with 
slaty  gray  opaque  nodules,  some  of  the  larger  of  which  exhibit  small  foci 
of  caseation.  On  palpation  the  lungs  generally,  though  rather  well  fixed 
with  formalin,  have  a  shotty  feel,  and  on  section  multiple  nodules  corre- 
sponding in  character  to  those  described  on  pleura  can  be  readily  made 
out.  Bronchial  nodes  are  universally  enlarged,  show  rather  marked 
anthracosis  and  contain  small  regions  of  caseation. 

Liver.  —  Is  of  normal  size  and  shape.  It  is  preserved  in  part  by  for- 
malin. On  section  cut  surface  is  colored  generally  a  yellowish  red; 
markings  are  obUterated.  Gall  bladder  is  distended  with  estimated  75 
cubic  centimeters  of  a  greenish  yellow  bile.     Mucosa  is  natural. 
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Kidneys.  —  Are  firm  of  normal  size.  Cortex  measures  .6  to  .8  centi- 
meter, with  pyramids  more  slightly  deeply  colored  than  cortex.  Capsule 
peels  readily  from  a  smooth  surface.  Both  the  pelves  bilaterally  are 
moderately  distended  with  a  blood-stained  fluid. 

Spleen,  —  Is  well  preserved,  of  normal  size.  On  section  markings  are 
indistinct,  but  theie  is  no  evidence  of  pathological  change. 

Aorta.  —  Is  shghtly  thickened,  but  is  otherwise  smooth  and  not  re- 
markable. 

Scalp,  —  The  scalp  and  temporal  muscles  are  well  preserved.  Hair 
separates  from  scalp  on  slight  tension.  The  scalp  measures  .3  to  .4 
centimeter  in  thickness  and  exhibits  no  regions  of  discoloration  or  other 
evidence  of  traumatism. 

Calvarium.  —  Measures  .6  centimeter  in  frontal  re^on,  .2  in  temporal 
region.    Is  hght  and  translucent  with  htUe  diploe. 

Dura,  —  Is  not  remarkable. 

Brain,  —  Exhibits  moderate  flattening  bilaterally,  slightly  more 
marked  on  right.  Pia  arachnoid  over  convexity  on  right  exhibits  slight 
hemorrhagic  infiltration  except  for  the  posterior  portion  of  occipital  lobe 
and  the  anterior  portion  of  temporal  lobe.  The  greatest  degree  of  in- 
filtration is  found  along  sylvian  fissure  and  beneath  parietal  eminence. 
Hemorrhage  here  is  limited  to  the  pia.  Both  lateral  ventricles  contain 
a  small  amount  of  blood-stained  fluid.  Beneath  the  lower  and  outward 
surface  of  right  lateral  ventricle,  covered  with  ependyma,  there  is  a  mass 
of  clot  occupying  the  site  of  the  caudate  and  lenticular  nucleus,  together 
with  optic  thalamus.  Clot  can  be  followed  directly  across  internal  cap- 
sule through  gray  matter  to  insula,  to  the  deeper  portions  of  sulci  in 
region  imder  parietal  eminence.  Brain  is  better  preserved  on  right  side 
than  on  left.  Markings  apart  from  region  of  disorganization  by  hemor- 
rhage are  normal.  Fourth  ventricle  contains  a  small  amoimt  of  blood- 
stained fluid.  Ependyma  of  all  ventricles  is  smooth.  Vessels  at  the 
base  are  stiffened  with  formalin,  but  exhibit  no  regions  of  opacity  and 
thickening. 

Base  of  Skull,  —  Is  normal.  Subdural  space  is  empty.  Total  mass 
of  clot  and  disorganization  of  brain  tissue  equals  estimated  120  cubic 
centimeters. 

Opinion,  —  The  complete  absence  of  contusion  of  the  scalp  and  the 
location  of  the  hemorrhage  within  the  brain  leaves  no  question  that 
death  in  this  case  was  due  to  spontaneous  cerebral  hemorrhage.  The 
extension  of  the  process  to  covering  membranes  of  the  brain  led  to  the 
production  of  a  picture  which  on  the  opening  of  the  skull  suggested  a 
traumatic  process.  Hemorrhagic  infiltration  of  the  pia  is  usually  due 
to  traumatism,  but  in  this  case  the  pial  hemorrhagic  arose  by  secondary 
extension  from  the  mass  of  blood  in  the  internal  structure  at  the  base. 
The  location  of  the  hemorrhage  is  in  the  distribution  of  the  middle  cerebral 
artery,  which  is  the  common  source  for  spontaneous  cerebral  hemorrhage. 
It  is  my  opinion,  therefore,  that  the  fall  in  this  case  was  a  consequence  of 
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the  cerebral  hemorrhage  and  not  a  cause.  There  is  appended  herewith 
a  diaphragmatic  scheme  of  the  base  of  the  brain  exhibiting  the  location 
of  the  hemorrhage  and  its  extension  to  the  pia  at  the  insula,  where  mem- 
branes are  in  closest  relation  with  the  deep  structures  of  the  brain. 

TmoTHT  Leakt, 
Medical  Examiner,  Suffolk  County. 


Case  No.  739. 

Thomas  Gacuzzi,  Employee. 
Spencer  Wire  Company,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  In- 
surer. 

Condition  of  Dubetes  is  due  to  Natural  Causes  having 
NO  Causal  Connection  with  a  Personal  Injury  aris- 
ing OUT  OF  AND  IN  THE  CoURSE  OF  THE  EMPLOYMENT. 

The  evidence  before  the  committee  showed  that  the  employee,  a  wire  roller,  re- 
ceived a  personal  injury  by  reason  of  a  sudden  wrench  and  strain,  and  that 
at  the  same  time,  he  lost  his  footing  and  fell  to  the  floor,  striking  his  head  on 
said  floor.  Diabetes  subsequently  developed.  The  medical  evidence  was 
conflicting  as  to  the  causal  relation  between  the  injury  and  said  diabetes. 

Held,  that  the  injury  accelerated  an  incipient  condition,  and  but  for  said  injur>' 
the  employee  would  not  now  be  suffering  to  any  material  degree  from  a  diabetic 
condition. 

Review  before  the  Industrial  Accident  Board. 

Decision.  — The  Industrial  Accident  Board  reverses  the  findings  of  the  committee 
of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  pro\'isions 
of  ^section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Thomas 
Gacuzzi  V.  Employers'  Liability  Assurance  Corporation,  Ltd., 
this  being  case  No.  739  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  David  Gold- 
stein, representing  the  employee,  and  Edwin  H.  Crandell,  Esq., 
representing  the  insurer,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  City  Hall,  Worcester,  Mass.,  Monday, 
March  30,  1914,  at  10  a.m. 
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The  committee  finds  that  on  Dec.  9,  1912,  the  employee,  a 
man  forty-three  years  of  age,  received  an  injury  arising  out  of 
and  in  the  course  of  his  employment.  His  work  was  that  of 
a  wire  roller.    His  average  weekly  wages  were  $19.56. 

He  was  lifting  a  roll  of  wire  weighing  about  150  pounds  of! 
of  a  pile  on  which  it  was  stacked,  in  order  to  carry  and  attach 
it  to  the  rolling  machine  near  by.  The  roll  slipped  from  its 
position  and  caused  a  sudden  wrench  and  strain  to  the  liga- 
ments, tendons  and  tissues  of  the  back  in  the  region  of  the 
lumbar  vertebrse  and  right  sacroiliac  joint.  At  the  same  time 
he  lost  his  footing  and  fell  over  backward  to  the  floor,  and  in 
doing  so  the  back  of  his  head  struck  on  a  roll  of  wire  which 
stood  about  a  foot  above  the  floor.  He  testified  that  the  effect 
of  this  blow  clouded  his  vision  for  a  moment,  as  if  by  floating 
specks  or  stars. 

He  was  unable  to  continue  at  his  work  on  account  of  the 
injury,  and  at  once  left  for  his  home.  His  weight  was  about 
250  pounds,  and  up  to  this  time  he  had  been  a  man  of  excep- 
tional and  powerful  strength,  working  with  practical  steadiness 
for  many  years  at  heavy  labor,  and,  so  far  as  shown,  appeared 
to  be  in  good  normal  health. 

He  had  been  employed  by  this  employer  for  seven  months 
before  the  accident.  His  foreman  testified  that  during  this 
time  the  employee  stayed  away  at  two  intervals,  for  perhaps 
two  days  each,  for  what  he,  the  employee,  said  was  a  lameness 
he  felt  in  his  back;  and  the  witness  stated  that  as  he  remembered 
it,  the  employee  had  said  at  the  time  he  thought  he  might  be 
suffering  from  lumbago.  This  temporary  trouble  of  a  few  days 
passed  away,  and  during  the  rest  of  his  employment  he  worked 
as  usual,  and  the  foreman  testified  that  during  this  period  of 
seven  months  the  employee  remained  in  his  appearance  just 
the  same;  that  he  had  no  appearance  of  sickness  or  loss  of 
weight,  and  that  he  noticed  nothing  unusual  or  peculiar  in  his 
behavior. 

The  employee  denied  that  he  ever  said  to  the  foreman  that 
he  thought  he  had  or  might  have  lumbago. 

On  March  10,  1913,  he  returned  to  work  and  tried  to  per- 
form light  labor,  with  less  lifting,  but  found  that  he  was  unable 
to  do  the  necessary  stooping  in  connection  with  tending  his 
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machine  and  the  rolling  wire,  and  therefore  had  to  give  up 
this  working  trial  after  three  days.  He  was  paid  $6  for  this 
three  days'  work.  With  this  exception  he  has  been  unable  to 
perform  any  work  since  the  injiuy,  and  the  committee  finds 
that  he  has  been  incapacitated  for  work  as  a  result  of  the  strain 
and  the  injury  to  the  back  received  at  the  time  of  the  accident, 
with  the  exception  of  the  three  days  mentioned. 

He  was  paid  eleven  weeks'  compensation  at  the  rate  of  S9.78 
a  week  to  March  10,  1913,  when  it  was  stopped  by  the  insurer, 
and  the  employee  signed  the  usual  settlement  receipt  condi- 
tioned upon  a  right  of  review. 

The  employee,  at  the  time  of  the  hearing,  was  suffering  from 
a  serious  condition  of  diabetes,  which  had  shown  outward 
manifestations  some  months  before  the  hearing.  He  had  lost 
50  pounds  in  weight  since  the  injury,  and  the  foreman,  above 
referred  to,  testified  that  the  claimant  looked  very  different, 
in  his  outward  appearance  of  diminished  vigor  and  health,  than 
at  the  time  of  the  injury. 

For  about  a  year  before  the  hearing  the  employee  had  had 
an  almost  continual  thirst  for  water,  dnnking  about  a  gallon 
daily  during  this  time.  He  had  been  troubled  during  this 
time  with  abnormally  frequent  urination,  and  its  test  showed 
a  high  percentage  of  sugar;  in  fact,  it  was  loaded  with  sugar 
according  to  all  the  medical  testimony,  and  there  were  also 
the  usual  accompaniments  of  an  unmistakable  condition  of 
diabetes  in  its  advanced  and  last  stages.  .The  medical  testi- 
mony also  showed  that  diabetes  was  normally  a  very  gradual 
working  disease  in  persons  of  the  age  of  forty  and  upwards; 
that  it  worked  rapidly  towards  a  fatal  conclusion  only  in  the 
period  of  youth.  The  older  a  person  the  more  gradual  its 
processes. 

The  employee  claimed,  through  medical  testimony  produced 
by  him,  that  the  diabetes  was  caused  by  the  concussion  when 
he  struck  his  head  and  the  accompanying  shock  to  his  nervous 
system,  injuriously  affecting  the  sugar  center  in  the  right  ven- 
tricle of  the  brain. 

Dr.  Melvin  G.  Overlock,  who  gave  this  testimony,  stated 
that  in  his  opinion  this  diabetes  was  caused  by  such  head  con- 
cussion and  shock,  and  that  in  his  opinion  the  employee  was 
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well  and  healthy  and  free  from  diabetes  before  the  injury;  that 
he  could  not  have  done  the  work  he  did  before  the  injury  if  he 
had  then  been  afflicted  with  diabetes  to  such  an  advanced  stage 
as  it  must  have  been,  judging  from  his  present  condition,  if  he 
had  then  been  suffering  from  it,  that  is,  before  the  injury. 

According  to  the  medical  testimony  introduced  by  the  in- 
surer, the  diabetes  was  not  caused  by  or  a  result  of  the  injury. 
Dr.  Lemuel  F.  Woodward,  called  by  the  insurer,  testiiSed  that 
a  blow  on  the  head  accompanied  by  nervous  shock,  or  a  nerv- 
ous shock  alone,  such  as  fright  or  worry,  would  often  cause 
glycosuria,  that  is,  an  abnormal  amount  of  sugar  in  the  urine; 
but  that  such  glycosuria,  so  caused,  was  temporary  and  not 
that  type  which  is  a  symptom  of  diabetes,  and  which  is  as 
permanent  as  the  disease;  and  that,  in  his  opinion,  there  never 
were  any  cases  where  concussion  of  the  brain  or  nervous  shock 
had  caused  diabetes.  He  acknowledged,  however,  that  there 
were  physicians  and  medical  authors  of  good  standing  who 
held  a  contrary  opinion.  He  stated  that,  in  his  opinion,  dia- 
betes originated  and  grew  out  of  some  disorder  or  disarrange- 
ment either  of  the  liver  or  pancreas. 

The  committee  is  unable  to  reach  the  conclusion  on  the 
medical  testimony  that  the  diabetes  was  caused  by  the  con- 
cussion to  the  head  and  accompanying  shock,  but  is  of  the 
opinion  that  the  employee  was  in  a  very  slight  and  incipient 
diabetic  condition  before  the  accident;  that  this  condition 
must  have  been  very  slight  then  and  unadvanced  by  reason 
of  his  good  general  health  and  physical  vigor,  which  was  as 
well  maintained  as  that  of  a  normal  man  before  the  accident, 
and  by  reason  of  the  suddenness  with  which  the  acute  and  last 
stage  of  diabetes  developed  after  said  accident.  There  seems 
to  have  been  no  period  of  normal  and  usual  diabetes  in  this 
case  or  of  the  normal  or  gradual  decline  of  the  health  and 
strength  of  this  employee;  and  the  committee  finds  that  the 
present  acute  and  advanced  condition  of  diabetes  of  the  em- 
ployee was  caused  by  the  injury  sustained  on  Dec.  9,  1912, 
operating  on  its  incipient  condition  and  rapidly  accelerating 
and  aggravating  it,  and  that  but  for  this  injury  the  employee 
would  not  now  be  suffering  to  any  material  degree  from  a  dia- 
betic condition. 
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The  employee  is  entitled  to  receive  compensation  at  the  rate 
of  $9.78  per  week  from  March  10,  1913,  when  it  was  stopped 
by  the  insurer  (with  the  exception  of  the  three  days  when  he 
retmned  to  work),  by  reason  of  the  total  incapacity  for  work 
which  he  had  been  under  from  said  March  10,  1913,  to  the 
present  time,  and  during  the  further  continuance  thereof,  and 
also  during  the  total  incapacity  which  may  be  caused  by  the 
diabetes,  by  reason  of  its  aggravation  and  acceleration,  as 
aforesaid. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

David  T.  Dickinson. 


I  approve  of  the  above  and  find  in  addition  thereto  that  the 
injury  to  the  back  as  aforesaid  is  still  a  contributing  cause  to 
Gacuzzi's  total  incapacity  for  work. 

David  Goldstein. 
Edwin  H.  Crandell  dissents. 


Findings   and  Decision  of  the   Industrial  Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  above  case  as  new  matter  on  Saturday, 
May  9,  1914,  at  10  a.m.,  in  Committee  Room  No.  30,  City  Hall, 
Worcester,  Mass.,  and  finds  and  decides  as  follows:  — 

Thomas  Gacuzzi,  the  employee,  testified  that  he  received  an 
injury  on  Dec.  9,  1912,  while  lifting  a  coil  of  wire  weighing 
between  150  and  165  pounds,  by  reason  of  which  he  sustained 
a  sudden  wrench  and  strain  to  the  ligaments,  tendons  and 
tissues  of  the  back  in  the  region  of  the  lumbar  vertebra  and 
right  sacroiliac  joint.  At  the  same  time  he  lost  his  footing 
and  fell  over  on  his  back,  striking  the  back  of  his  head  on  a 
coil  of  wire.     He  felt  confused,  and  after  a  while,  with  the 
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help  of  some  of  the  workmen,  dressed  and  went  home,  where 
he  remained  in  bed  for  a  period  of  about  thirteen  weeks.  He 
then  returned  to  his  employment  at  lighter  work,  but  claimed 
that  he  was  obliged  to  give  up  after  a  period  of  about  three 
days.  His  back  hurt  him  at  that  time  and  now  aches  when 
he  walks.  His  side  also  bothers  him.  About  five  or  six 
months  after  the  accident  he  first  noticed  that  he  drank  a 
great  deal  of  water,  and  three  or  four  months  after  the  injury 
he  noticed  that  urination  was  very  frequent.  His  weight  had 
decreased  from  about  280  pounds  at  the  time  of  the  injury 
to  about  210  or  215  pounds  at  the  present  time.  He  stated 
that  he  remained  away  from  work  at  different  times  to  work 
in  his  store,  the  excuse  being  given  to  Mr.  Lindley,  represent- 
ing the  employer,  each  time,  that  he  was  sick.  The  reason 
for  this  was  that  if  he  told  the  truth  he  would  be  sent  back  to 
the  shop.  Answering  the  question  as  to  whether  he  had  done 
more  than  five  or  six  full  weeks'  work  while  working  for  the 
American  Steel  and  Wire  Company  during  a  period  of  two 
years  prior  to  his  employment  by  the  Spencer  Wire  Company, 
he  replied  that  there  wasn't  much  work  to  do  in  the  summer 
time,  and  that  he  had  trouble  with  the  machines  about  every 
day.  When  they  did  have  work  for  him  he  remained  away 
one  or  two  days  during  every  two  or  three  weeks  to  buy  stock 
for  his  store. 

A  Mr.  Palladino,  a  barber,  stated  that  he  shaved  the  em- 
ployee during  his  sickness,  and  that  the  latter  told  him  that 
he  was  injured  while  pulling  a  coil  of  wire,  and  that  he  struck 
his  back,  hurting  his  head  at  the  same  time. 

Salvadore  Baffo  stated  that  he  lives  near  Gacuzzi  and  has 
known  him  for  nine  years,  during  which  time  he  had  never 
known  him  to  be  sick.  Several  times  when  Gacuzzi  was  away 
from  work  BafFo  went  to  the  show  with  him. 

Max  Baff,  M.D.,  stated  that  he  attended  Gacuzzi  at  different 
times  between  1904  and  1912  for  bronchitis,  tonsillitis,  influenza, 
a  sprained  left  wrist  and  a  sprained  foot.  The  employee  in- 
formed him  that  the  injury  occurred  while  he  was  lifting  a  coil 
of  wire,  and  he  treated  him  for  a  severe  sprain  in  the  lower 
part  of  the  lumbar  vertebrae  where  it  joins  with  the  sacrum. 
No  urinal  examination  was  made  by  him.     The  injury  referred  to 
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will,  in  the  opinion  of  the  doctor,  cause  pain  in  that  region,  irre- 
spective of  diabetes,  as  long  as  the  employee  lives.  If  he  tried 
to  lift  heavy  weights  now  he  would  suflFer  severe  pain.  The  in- 
jury probably  caused  the  diabetes,  and  the  doctor  could  think 
of  nothing  else  which  might  have  caused  diabetes.  Later  he 
stated  that  the  injury''  wouldn't  cause  diabetes  in  every  case, 
but  it  possibly  could.  He  did  not  say  anything  about  the 
injury  to  the  head  at  the  previous  hearing  because  he  was  not 
questioned  about  it.  He  was  giving  medical  testimony  only. 
If  the  accident  did  cause  diabetes  it  would  manifest  itself  within 
a  month.  Diabetes  is  ordinarily  caused  by  an  injury,  and  is 
the  usual  result  of  severe  injuries. 

William  J.  Delahanty,  M.D.,  stated  that  it  is  possible  that 
diabetes  could  be  caused  by  a  severe  injury  to  the  back  and 
a  blow  on  the  head.  It  is  sometimes  possible  to  get  diabetes 
from  a  very  slight  trauma.  Diabetes  is  a  disease  of  gradual 
growth.  A  man  may  have  it  for  months  without  knowing  it. 
At  the  age  of  forty-four  years  diabetes  is  not  considered  as 
dangerous  to  life  as  it  is  in  a  younger  person.  Dr.  Delahanty 
has  never  seen  a  case  of  diabetes  resulting  from  trauma. 
Sugar  in  the  urine  may  be  caused  by  a  surgical  operation,  a 
shock  or  fright. 

Joseph  O'Connor,  M.D.,  stated  that  it  is  possible  that  any 
injury  to  the  skull  which  might  involve  brain  substance,  ard 
particularly  an  injury  to  the  fourth  ventricle,  may  produce 
diabetes.  These  cases  are  extremely  rare.  It  is  true  that  all 
the  authorities  refer  to  severe  trauma  as  being  a  possible  cause 
of  diabetes  and  not  to  slight  trauma.  In  the  cases  of  severe 
injury  you  might  reasonably  expect  paralysis  of  some  sort,  loss 
of  motion  or  sensory  disturbance.  He  should  say  that  in  the 
case  of  a  man  who  was  previously  in  apparently  good  health, 
and  who  is  now  suffering  from  diabetes,  with  the  history  of 
probably  a  severe  injury  to  the  head,  the  diabetes  could  be 
due  to  the  traumatic  injury  to  the  fourth  ventricle. 

E.  Eckblom,  timekeeper  for  the  American  Steel  and  Wire 
Company,  stated  that  Gacuzzi  worked  in  the  flat  wire  depart- 
ment. He  produced  the  time  record  of  Gacuzzi.  This  shows 
the  number  of  hours  he  worked  and  the  compensation  he  re- 
ceived from  Aug.  6,  1910,  to  July  20,  1912.    A  full  week's 
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work  consisted  of  sixty  hours.  Between  1910  and  1912  the 
mill  was  running  on  full  time.  It  sometimes  happens  that  the 
machines  are  out  of  order.    Gacuzzi  was  a  piece  worker. 

Frank  Lindley  testified  that  it  was  tiis  duty  to  keep  a  per- 
sonal daily  record  of  all  absences  and  their  cause,  every  fore- 
man sending  him  a  record  each  morning.  If  a  reason  for  ab- 
sence was  not  given  it  was  his  custom  to  go  to  their  homes 
to  find  out  why  they  were  not  working.  In  January,  1912, 
Gacuzzi  was  out  seven  times  for  sickness;  February,  1912, 
five  times;  March,  1912,  once  because  of  sickness  and  another 
time  because  there  was  no  work;  April,  1912,  nine  times  for 
sickness;  May,  1912,  once  for  sickness  in  the  family  and  two 
days  on  account  of  a  funeral;  June,  1912,  five  times  for  sick- 
ness; July,  1912,  three  times  for  sickness.  He  then  left  and 
went  to  work  for  the  Spencer  Wire  Company.  The  informa- 
tion as  to  the  cause  of  absence  was  received  from  Gacuzzi  per- 
sonally, and  one  time  that  he  remembers.  Dr.  BaflF  had  written 
a  certificate  covering  the  reason  for  the  employee's  absence. 
Mr.  Lindley  expressed  the  opinion  that  Gacuzzi's  form  of  sick- 
ness was  his  dislike  of  night  work,  as  sickness  was  the  only 
excuse  allowed  for  a  man's  absence. 

Michael  F.  Fallon,  M.D.,  stated  that  he  examined  Gacuzzi, 
as  the  impartial  physician  appointed  by  the  Industrial  Acci- 
dent Board,  on  Jan.  22,  1914,  and  found  that  "this  man's 
symptoms  are  due  to  diabetes,  and  not  to  an  injury;  nor  is 
there  causal  relationship  of  the  diabetes  to  an  injury."  The 
testimony,  as  heard  by  him  this  morning,  strengthens  his 
opinion  that  Gacuzzi's  symptoms  were  caused  by  diabetes  and 
not  by  an  injury,  and  that  there  is  no  causal  relationship  of 
the  diabetes  to  the  injury.  At  the  time  of  the  examination 
there  was  no  sacroiliac  condition.  The  feeling  of  needles  prick- 
ing his  legs,  and  his  feel  going  to  sleep,  are  common  and  ordi- 
nary symptoms  of  diabetes.  Cases  of  diabetes  as  the  result  of 
injuries  are  extremely  rare.  Dr.  Fallon  has  never  seen  a  case, 
and  has  never  known  a  doctor  who  has  seen  a  case.  Von 
Noorden,  the  best  authority  in  the  world  on  the  subject,  states 
that  he  could  find  not  more  than  six  cases  due  to  trauma. 
Gacuzzi  is  very  fat,  and  a  fat  man  is  more  inclined  to  diabetes 
than  any  other.    From  the  description  of  the  injury,  as  given 
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to  him  by  Gacuzzi,  it  was  not  suflBcient  to  cause  diabetes.  He 
said  nothing  about  an  injury  to  the  head.  Tonsillitis  is  a  far 
more  common  cause  of  diabetes  than  trauma.  The  injury  had 
nothing  to  do  with  the  diabetes,  either  by  way  of  cause  or 
acceleration. 

Henry  F.  Hughes,  M.D.,  stated  that  he  has  never  known  of 
a  case  of  diabetes  being  the  result  of  trauma,  from  his  own 
experience.  From  a  description  of  the  injury  as  it  occurred 
to  Gacuzzi  he  can  see  no  reason  to  believe  that  diabetes,  in 
this  case,  was  caused  by  the  injury.  There  is  nothing  in  the 
history  that  would  suggest  anything  between  the  trauma  and 
diabetes.  He  does  not  deny  that  trauma  is  a  possible  cause 
of  diabetes. 

Lester  C.  Miller,  M.D.,  stated  that  he  does  not  think  the 
diabetes  from  which  Gacuzzi  is  now  suffering  was  caused  by 
the  accident  which  he  received,  or  that  it  had  any  connection 
with  it.  If  diabetes  is  caused  by  trauma  it  has  to  be  serious 
and  severe  trauma.  The  pains,  as  associated  with  diabetes, 
are  usually  those  of  the  inflammatory  or  irritated  condition 
of  the  nerves.  There  was  nothing  in  the  testimony  to  show 
that  the  injury  to  the  head  had  been  severe  enough  to  cause 
diabetes. 

Lemuel  F.  Woodward,  M.D.,  stated  that  he  had  Gacuzzi 
taken  to  the  hospital  for  the  purpose  of  examination,  and  found 
that  he  was  suffering  from  diabetes.  He  thinks  there  is  no 
connection  between  the  injury,  which  occurred  on  Dec.  9,  1912, 
and  the  diabetes.  At  the  time  of  the  examination  the  com- 
plaints were  all  subjective.  He  complained  of  tenderness  over 
the  right  sacroiliac  joint,  but  the  motions  of  the  joint  were  not 
abnormal.  If  Gacuzzi  had  not  been  suffering  from  diabetes  he 
would  have  been  back  at  wqrk. 

Melvin  G.  Overlock,  M.D.,  testified  "that  in  his  opinion  this 
diabetes  was  caused  by  such  head  concussion  and  shock,  and 
that  in  his  opinion  the  employee  was  well  and  healthy  and  free 
from  diabetes  before  the  injury;  that  he  could  not  have  done 
the  work  he  did  before  the  injury  if  he  had  then  been  aflSicted 
with  diabetes  to  such  an  advanced  stage  as  it  must  have  been, 
judging  from  his  present  condition,  if  he  had  then  been  suffer- 
ing from  it,  that  is,  before  the  injur}\ 
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The  Board  finds,  upon  all  the  evidence,  that  there  is  no 
causal  relation  between  the  injury  received  by  the  said  em- 
ployee, Thomas  Gacuzzi,  on  Dec.  9,  1912,  and  the  condition 
of  diabetes  which  now  incapacitates  him  for  work,  said  condi- 
tion being  due  to  natural  causes;  that  all  incapacity  due  to 
the  injury  ceased  on  or  prior  to  March  10,  1913,  the  date  upon 
which  the  last  weekly  payment  was  made  by  the  insurer;  and 
that  no  further  compensation  is  due  the  employee  under  the 
provisions  of  the  Workmen's  Compensation  Act. 

James  B.  Carroll. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 


Casm  No.  741. 

Nellie  E.  Merritt,  Widow  of  Henry  Merritt  (Deceased), 

Employee. 
Boutwell  Brothers,  Inc.,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Lobar  Pneumonia,  due  to  Exhausted  Vitality  and  Re- 
duced Powers  op  Resistance  following  Personal 
Injury,  causes  Death.  W^idow  entitled  to  Com- 
pensation. 

The  evidence  showed  that  the  employee  had  received  a  personal  injuiy  by  reason 
of  a  severe  strain,  and  became  partially  paralysed  thereby,  and  that  during 
the  period  of  a  year  following  said  injury  he  was  totally  incapacitated  for 
labor.  About  two  days  before  he  died  he  contracted  pneumonia  and  died 
as  a  consequence  thereof.  He  was  unable,  because  of  his  eidiausted  vitality 
and  reduced  power  of  resistance,  to  resist  the  attack  of  pneumonia. 

Hddf  that  the  death  of  the  employee  arose  out  of  and  in  the  course  of  his  employ- 
ment, the  weakened  condition,  due  to  the  personal  injury,  rendering  the 
pneumonia  fatal. 

Review  befoie  the  Industrial  Accident  Board. 

Decision. — The  Industrial  A^ccident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Nellie  E. 
Merritt,  widow  of  Henry  Merritt,  deceased  employee,  v.  Trav- 
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elers  Insurance  Company,  this  being  case  No.  741  on  the  files 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  George  L. 
AUard  for  the  employee,  and  Arthur  C.  Spalding  for  the  in- 
surer, being  duly  sworn,  heard  the  parties  and  their  witnesses 
at  the  Aldermanic  Chamber,  City  Hall,  Lowell,  Mass.,  Wednes- 
day, March  11,  1914,  at  10.30  a.m. 

The  employee,  a  man  thirty-five  years  of  age,  received  an 
injury  arising  out  of  and  in  the  course  of  his  employment  on 
Jan.  30,  1913.    His  average  weekly  wages  were  111.60. 

He  was  lifting,  with  the  assistance  of  two  fellow  workers, 
an  iron  sheet,  and,  on  account  of  its  weight  coming  down  upon 
him  more  than  upon  his  helpers,  received  a  severe  strain  and 
wrench  in  the  back  and  region  of  the  spine.  He  was  confined 
to  his  bed  for  six  weeks  thereafter,  and  was  in  need  of  and 
received  medical  attention  frequently  until  Jan.  18,  1914,  when 
he  died.  He  did  not  return  to  work  after  the  dav  of  the  acci- 
dent,  and  was  paid  compensation  by  the  insurer  to  the  date 
of  his  death. 

As  a  result  of  the  injury  he  developed  a  partial  paralysis  of 
the  lower  limbs,  with  loss  of  sensation  and  a  partial  loss  of 
motion.  He  had  pains  all  the  time,  and  was  in  a  weakened 
condition.  Before  the  injury  he  was  a  strong  and  robust  man 
and  steady  worker.  He  improved  somewhat  from  the  acute 
first  results  of  the  injury,  but  thereafter  steadily  declined,  par- 
ticularly during  the  two  months  preceding  his  death. 

On  Jan.  16,  1914,  he  was  in  a  very  weakened  and  sick  con- 
dition; his  physician  was  called,  who  found  him  suffering  with 
acute  lobar  pneumonia,  and  he  died  from  the  effects  thereof 
two  days  thereafter,  Jan.  18,  1914.  The  employee  before  the 
coming  of  the  pneumonia  was  confined  to  the  house  on  account 
of  his  feeble  condition;  the  rooms  were  comfortably  warmed, 
and  he  had  not  been  exposed  to  cold  or  chills. 

The  insurer  requested  the  following  rulings  and  findings:  — 

That  on  all  the  evidence  the  death  was  not  caused  by  the  injury  re- 
ceived Jan.  30,  1913;  that  if  the  death  resulted  by  reason  of  acute  pneu- 
monia, which  was  not  traumatically  a  result  of  the  injury,  the  death  was 
not  directly  or  indirectly  caused  by  the  injury. 


MERRITT  V.  TRAVELERS  INSURANCE  COMPANT.      637 

The  committee  finds,  on  the  weight  of  all  the  evidence,  that 
the  pneumonia  resulted  from  the  weakened  condition,  exhausted 
vitality,  and  the  employee's  reduced  powers  of  resistance  caused 
by  the  injury;  that  the  said  injury  materially  contributed  to 
his  death;  that  his  death  therefore  arose  out  of  the  injury 
which  he  received  in  the  course  of  his  employment;  that  his 
widow,  Nellie  E.  Merritt,  who  was  living  with*  him  at  the  tim^ 
of  the  injury,  and  conclusively  presumed  to  have  been  depend- 
ent, is  entitled  to  a  weekly  compensation  of  $5.80,  to  begin 
from  Jan.  18,  1914,  the  date  of  the  last  payment  to  the  de- 
ceased employee,  and  to  continue  during  the  remainder  of  the 
period  of  three  hundred  weeks  from  the  date  of  the  injury. 

David  T.  Dickinson. 
George  L.  Allard. 
Arthur  C.  Spalding. 

Findings   and  Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  evidence  of  the  parties  and  the  argu- 
ments of  counsel  on  review  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  April  2,  1914,  at  10  a.m. 

Dr.  Samuel  H.  Littlefield,  called  by  the  insurer,  testified  sub- 
stantially that  pneumonia  germs  exist  in  most  healthy  persons, 
and  are  prevented  from  multiplying  and  causing  pneumonia 
and  death  by  the  resisting  power  which  normally  exists  in 
healthy  persons;  that  any  injury  or  condition  which  reduces 
or  exhausts  the  vitality  to  an  extreme  degree  greatly  lessens 
this  power  of  resistance,  and  often  enables  such  pneumonia 
germs,  which  would  be  harmless  in  a  person  of  ordinary  vigor, 
thereby  to  gain  the  upper  hand,  with  a  fatal  conclusion;  that 
such  fatal  pneumonia,  so  induced,  is  called  terminal  pneumonia, 
and  is  recognized  by  physicians  as  connected  with  and  likely 
to  grow  out  of  such  precedent  exhausting  conditions;  that  ter- 
minal pneumonia  is  often,  if  not  usually,  of  lobar  form.  The 
doctor  testified  that  in  his  opinion  the  injury  could  not  be  re- 
garded as  the  cause  of  the  employee's  death  unless  the  germs 
of  the  pneumdnia  which  were  its  final  cause  were  shown  to 
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have  been  present  in  the  employee  before  his  injury  on  Jan.  30, 
1913,  even  though  it  was  terminal  pneumonia  induced  by  the 
exhaustion  and  loss  of  vitality  which  resulted  from  the  injury, 
and  even  though,  but  for  this  exhausted  vitality,  he  would 
have  warded  off  and  overcome  the  attack  of  said  pneumonia; 
that  in  his  opinion  if  the  germs  did  not  enter  the  employee's 
system  until  after  the  injury  they  were  to  be  regarded  as  a 
new  agency  and  the  sole  cause  of  the  death,  and  not  the  injury. 
The  Board  finds  that  the  employee  was  partially  paralyzed 
as  a  result  of  the  injury  received  in  the  course  of  his  employ- 
ment, and  that  during  a  period  of  twelve  months  following  the 
injury  he  was  totally  incapacitated  for  labor,  said  incapacity 
continuing  up  to  the  time  of  his  death.  About  two  days  be- 
fore he  died  he  contracted  pneumonia  and  died  therefrom;  and 
because  of  his  exhausted  vitality  and  reduced  power  of  resist- 
ance, which  were  caused  by  his  injury  and  resulted  therefrom, 
he  was  unable  to  resist  the  attack  of  pneumonia.  He  did  not 
have  pneumonia  at  the  time  of  the  injury,  and  notwithstanding 
the  language  of  the  court  in  Larson  v.  Boston  Elevated,  212 
Mass.  262,  at  page  268,  we  rule,  following  the  Bums  case,  B. 
&  T.  June  6,  1914,  and  cases  cited  therein,  that  although  he 
was  attacked  by  pneumonia  subsequent  to  the  injury,  the 
weakened  condition,  to  which  the  accident  had  reduced  him, 
rendered  the  pneumonia  fatal.  The  Board  therefore  finds 
that  the  widow,  Nellie  E.  Merritt,  is  entitled  to  compensation 
for  the  death  of  her  husband,  as  found  by  the  committee  of 
arbitration,  to  wit:  that  his  widow,  Nellie  E.  Merritt,  who 
was  living  with  him  at  the  time  of  the  injury,  and  conclusively 
presumed  to  have  been  dependent,  is  entitled  to  a  weekly  com- 
pensation of  $5.80,  to  begin  from  Jan.  18,  1914,  the  date  of  the 
last  payment  to  the  deceased  employee,  and  to  continue  during 
the  remainder  of  the  period  of  three  hundred  weeks  from  the 
date  of  the  injury. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 
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Case  No.  742. 

George  E.  Eldredge,  Employee, 
W.  L.  Douglas  Shoe  Company,  Employer. 
Employers'   Liability   Assurance   Corporation,   Ltd.,   /n- 
svrer. 

Employee  not  having  Useful  Vision  in  Injured  Eye  is 
not  entitled  to  specific  "additional"  compensa- 
TION FOR  Entuie  Loss  of  Vision  by  Reason  of  Injury. 

The  evidence  showed  that  it  was  probable  that  there  was  potential,  or  possible, 
vision  in  the  right  eye  prior  to  the  occurrence  of  the  injury;  that  the  restora- 
tion of  vision  following  an  operation  would  be  useful  only  in  the  event  of  a 
great  or  total  loss  of  vision  in  the  uninjured  left  eye;  that  the  injury  destroyed 
any  possibility  of  ever  restoring  sight  to  the  right  eye;  and  that,  prior  to  the 
occurrence  of  said  injury,  the  employee  had  less  than  one>tenth  vision  in 
said  right  eye. 

Held,  that  the  employee  was  not  entitled  to  the  specific  "additional"  compensa- 
tion for  the  reduction  of  vision  to  one-tenth  of  normal  with  glasses. 

Review  before  the  Industrial  Accident  Board. 

Decision. — The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  George  E. 
Eldredge  v.  Employers'  Liability  Assurance  Corporation,  Ltd., 
this  being  case  No.  742  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  John  P. 
Meade,  Esq.,  of  Brockton,  Mass.,  representing  the  employee, 
and  Walter  I.  Lane,  Esq.,  of  Brockton,  Mass.,  representing  the 
insurer,  heard  the  parties  and  their  witnesses  at  the  Reading 
Room  of  the  Brockton  City  Hall,  Brockton,  Mass.,  Monday, 
March  23,   1914,  at  10.45  a.m. 

George  E.  Eldredge,  eighteen  years  of  age,  residing  at  561 
North  Montello  Street,  Brockton,  was  employed  in  the  gang 
room  of  the  W.  L.  Douglas  Shoe  Factory  No.  1,  nailing  heel 
seats,  at  an  average  weekly  wage  of  $14,  he  being  a  piece- 
worker.    Said  W.  L.  Douglas  Shoe  Company  is  insured  with 
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the  Employers'  Liability  Assurance  Corporation,  Ltd.  On 
Oct.  17,  1913,  while  employed  at  his  regular  work,  Eldredge 
stooped  to  pick  up  a  shoe,  and  while  so  doing  a  spindle  flew 
up  and  struck  him  in  the  right  eye.  Since  that  time  he  has 
been  unable  to  distinguish,  with  the  right  eye,  darkness  from 
daylight,  which  he  could  do  previous  to  the  injury. 

For  the  disability  arising  out  of  this  injury,  Eldredge  has 
been  paid  by  the  insurer  the  total  sum  of  $71,  and  has  returned 
to  work. 

The  claim  is  made  by  the  injured  employee  that  he  is  en- 
titled to  the  fifty  weeks'  additional  compensation  provided  in 
section  11  (6),  Part  II.  of  the  act,  for  the  reduction  to  less  than 
one-tenth  of  normal  vision,  with  glasses,  in  the  right  eye. 

The  facts,  as  disclosed  by  the  evidence,  are  that  some  time 
in  1908  or  1909  Eldredge,  then  a  boy  of  thirteen  or  fourteen 
years  of  age,  was  struck  with  a  plaything,  called  a  tick-tack, 
in  the  right  eye.  He  bathed  his  eye  and  suffered  no  further 
inconvenience,  but  a  year  or  so  later,  discovering  that  vision 
was  failing  in  that  eye,  he  consulted  Dr.  Murdock  of  Brockton, 
an  eye  specialist,  who  told  him  that  a  cataract  had  formed  in 
the  right  eye,  which  in  nine  or  ten  months  would  be  in  a  con- 
dition for  operation.  Eldredge's  parents  and  himself  put  the 
operation  off  from  time  to  time;  after  finishing  school  he  went 
to  work,  and  at  the  time  of  the  injury  was  working,  as  herein- 
before stated. 

After  the  evidence  was  submitted  it  was  agreed  by  all  the 
parties  that  the  injured  employee  would  submit  the  names  of 
three  expert  eye  doctors,  and  from  these  three  names  the  in- 
surer would  select  one  to  make  an  impartial  examination  of 
Eldredge's  eye,  and  report  back  to  the  Arbitration  Board. 
In  accordance  with  this  agreement  the  names  of  Drs.  Daly, 
Madden  and  Quackenboss  were  submitted,  and  the  insurer 
selected  Dr.  Daly,  who  examined  Eldredge  on  April  14. 

Dr.  Daly  was  requested  by  the  Industrial  Accident  Board 
to  answer  four  questions  in  relation  to  Eldredge's  eye.  His 
reply  was  submitted  on  April  4,  1914.  The  questions  asked 
by  the  arbitrators,  with  Dr.  Daly's  replies  thereto,  are  as 
follows:  — 


1 
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Q.  Under  the  circumstances  described  herein,  was  there  potential 
sight  in  Eldredge's  right  eye  in  October,  1913? 

A.  This  somewhat  depends  on  whether  the  traumatic  cataract  was 
uncomplicated,  making  it  operable,  as  there  are  cataractous  conditions 
following  injuries  which  are  inoperable  because  of  adhesions,  S3mechiffi 
or  inflanunatory  exudate.  Objectively,  it  is  now  impossible  to  say 
whether,  prior  to  October,  1913,  he  had  an  uncompUcated  traumatic 
cataract.  The  history,  however,  is  specific*  After  being  struck  during 
the  game  he  went  home  immediately  and  bathed  his  eye.  He  suffered 
no  further  inconvenience,  and  only  one  year  later,  when  visiting  Dr. 
Murdock  concerning  cause  of  the  poor  vision  in  that  eye,  did  he  know  of 
existence  of  a  cataract.  Such  a  history  would  show,  or  would  tend  to 
show,  that  there  had  been  a  traumatic  cataract,  uncomplicated  as  the 
result  of  the  blow.  And  if  there  existed  an  uncomplicated  traumatic 
cataract  there  was  potential  sight  in  October,  1913. 

Q.  If  an  operation  on  or  before  Oct.  17,  1913,  would  restore  vision  in 
Eldredge's  right  eye,  would  that  vision  be  useful  vision? 

A.  No.  The  restored  vision  following  operation  of  the  right  eye,  no 
matter  how  great  in  degree,  would  only  be  useful  in  event  of  loss,  total 
or  great  loss,  of  the  vision  of  Eldredge's  left  eye. 

Q.  If  there  were  potential  sight  on  or  before  October  17  last,  was 
it  destroyed  by  the  injury  received  at  the  Douglas  factory  on  that  day? 

A.    Yes. 

Q.    What  is  the  present  condition  of  his  right  eye? 

A.  Phthisis  bidbi,  a  condition  of  disorganization  of  the  globe  of  the 
eye  with  its  contained  tissues,  and  associated  with  a  shrinkage  of  the 
ball  as  a  whole. 

The  arbitrators  find,  regarding  the  question  at  issue,  to  wit 
whether  George  Eldredge  is  entitled  to  compensation  under 
paragraph  (6),  section  11,  Part  11.  of  the  act,  that  on  or  before 
Oct.  17,  1913,  there  was  no  useful  vision  in  his  right  eye,  and 
that  in  consequence  thereof  he  is  not  entitled  to  the  additional 
fifty  weeks'  compensation,  as  provided  by  said  paragraph  (6), 
section  11,  Part  II. 

Edw.  F.  McSweeney. 
Walter  I.  Lane. 

John  P.  Meade  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Ac- 
cident Board  heard  the  parties  and  their  witnesses  at  the 
Hearing  Room,  New  Albion  Building,  Boston,  Mass.,  on  Thurs- 
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day,  June  11,  1914,  at  11.15  a.m.,  and  affirms  and  adopts  the 
findings  and  decision  of  the  committee  of  arbitration. 

The  evidence  shows  that  it  is  probable  that  there  was  poten- 
tial or  possible  vision  in  the  right  eye  prior  to  the  occurrence 
of  the  injury  received  by  the  employee,  George  E.  Eldredge,  on 
Oct.  17,  1913;  that  the  restoration  of  vision  following  an  opera- 
tion  would  be  useful  only  in  the  event  of  a  great  or  total  loss 
of  vision  in  the  uninjured  left  eye;  that  the  injury  destroyed 
any  possibility  of  ever  restoring  sight  to  the  right  eye;  and 
that,  prior  to  the  time  of  said  injury,  the  said  employee  had 
less  than  one-tenth  vision  in  said  right  eye  and  could  only  dis- 
tinguish darkness  from  daylight. 

The  statute  provides  for  the  payment  of  additional  compen- 
sation for  a  period  of  fifty  weeks  if  the  employee,  by  reason  of 
a  personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment, sustains  a  reduction  to  one-tenth  of  normal  vision  in 
either  eye  with  glasses.  No  provision  is  made  for  the  payment 
of  this  additional  compensation  for  the  loss  of  potential  vision 
which  may  possibly  be  developed  as  the  result  of  an  operation. 

The  Board  finds,  upon  all  the  evidence,  that  the  employee, 
the  said  George  E.  Eldredge,  is  not  entitled  to  additional  com- 
pensation under  Part  II.,  section  11  (6),  the  personal  injury 
sustained  by  him  not  having  caused  a  reduction  in  vision  to 
one-tenth  of  normal,  with  glasses,  in  the  right  eye. 

James  B.  Carroll. 
David  T.  Dickinson, 
Edw.  F.  McSweenet. 
Joseph  A.  Parks. 
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Case  No.  744. 

Mary  A.  Murphy,  Widow  of  John  T.  Murphy  (Deceased), 
Employee. 

O.  A.  Miller  Treeing  Machine  Company,  Employer. 

Employers'  Liabiuty  Assurance  Corporation,  Ltd.,  In- 
surer. 

Board  finds  that  Dependent  Widow  is  not  entitled  to 
Compensation.  The  Evidence  leaves  the  Matter  of 
THE  Cause  of  Death  in  Doubt.  Case  taken  by  Ap- 
peal TO  Supreme  Judicial  Court. 

The  employee  remained  at  the  factory  of  the  subscriber  on  Saturday,  March  1, 
1914,  for  the  purpose  of  performing  certain  duties.  He  remained  there  all 
Saturday  night  and  was  found  by  his  superior  Sunday  morning  when  the 
latter  went  to  the  factory  on  business.  At  about  10  o'clock  Sunday  the 
employee  was  engaged  at  work  at  the  furnace,  and  when  his  superior  later 
saw  him  he  looked  like  a  man  who  had  fallen  into  the  coal  bin,  and  was  per- 
spiring ver^'  freely.  A  short  time  afterwards  said  superior  heard  moans,  and 
returning,  found  the  employee  frothing  at  the  mouth  and  stififening  up  on 
one  side.     Death  occurred  in  a  short  time. 

Held,  that  the  widow  was  not  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  761,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mrs.  Mary  A. 
Murphy,  widow,  v.  Employers'  Liability  Assurance  Corpora- 
tion, Ltd.,  this  being  case  No.  744  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  James  S. 
Allen,  Jr.,  of  41  Myrtle  Terrace,  Winchester,  Mass.,  represent- 
ing the  employee,  and  Walter  I.  Lane,  306  Home  Bank  Build- 
ing, Brockton,  Mass.,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial 
Accident  Board,  New  Albion  Building,  Boston,  Mass.,  Friday, 
March  27,  1914,  at  2  p.m.,  and  Monday,  April  6,  1914,  at  2  p.m. 
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John  M.  Morrison,  Esq.,  appeared  as  counsel  for  the  insurer, 
and  George  W.  Abele,  Esq.,  for  the  widow. 

The  facts  in  this  case  appear  to  be  as  follows:  — 

John  T.  Murphy,  aged  thirty-five,  carpenter  by  occupation, 
was  employed  by  the  O.  A.  Miller  Treeing  Machine  Company 
at  an  average  weekly  wage  of  $24,  the  employer  being  insured 
under  the  Workmen's  Compensation  Act  in  the  Employers' 
Liability  Assurance  Corporation,  Ltd.  It  is  agreed  that 
Murphy's  average  weekly  wage  was  $24,  and  that  at  the  time 
of  his  death  he  was  living  with  his  wife,  Mrs.  Mary  A.  Murphy, 
and  their  three  children,  aged  seven,  five  and  three,  and  under 
the  act  Mrs.  Mary  A.  Murphy  is,  if  it  is  shown  that  the  death 
arose  out  of  and  in  the  course  of  his  employment,  conclusively 
presumed  to  be  dependent  upon  her  deceased  husband  for  sup* 
port,  and  is  entitled  to  one-half  his  average  weekly  earnings 
at  the  time  of  his  decease  for  the  period  provided  by  the  act, 

Mr.  Abele,  the  attorney  for  the  dependent  widow,  claims 
that  John  T.  Murphy  died  on  March  2  as  a  result  of  an  injury 
arising  out  of  and  in  the  course  of  his  employment,  to  wit, 
poisoning  by  the  fumes  of  the  chemicals  used  in  the  experi- 
ments carried  on  at  the  Old  Angier  Mills;  that  the  employer 
had  actual  notice  of  the  accident  at  the  time  it  occurred,  and, 
therefore,  the  dependent  is  entitled  to  recover  under  section 
18,  Part  II. 

The  insurer,  through  Mr.  Morrison,  its  attorney,  denies  that 
Murphy's  death  arose  out  of  and  in  the  course  of  his  employ- 
ment, and  further  claims  that  as  death  was  on  March  2,  1913, 
and  first  claim  for  compensation  or  notice  of  injury  being 
dated  Jan.  26,  1914,  no  proceeding  for  compensation  can  be 
held  because  the  notice  as  required  by  sections  16,  17  and  18 
of  the  Workmen's  Compensation  Act  has  not  been  properly 
given. 

The  arbitrators  find  that  the  essential  facts  are  as  follows:  — 

The  employer,  the  O.  A.  Miller  Treeing  Machine  Company, 
whose  regular  place  of  business  is  in  Brockton,  Mass.,  secured 
control  of  and  remodeled  a  factory  called  the  Old  Angier  Mills 
at  Quincy,  Mass.,  in  which  to  make  certain  experiments,  par- 
ticularly regarding  a  new  composition  for  box  toes  in  shoes, 
which  was  a  secret  process.    The  deceased  Murphy  was  told 
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by  Mr.  Cox  of  the  company  that  if  he  wanted  a  good  steady 
job  he  would  give  it  to  him  at  the  Old  Angier  Mills  for  the 
Miller  Company,  and  on  or  about  Aug.  19,  1912,  arrangement 
for  him  to  go  to  work  at  a  weekly  salary  of  $24  was  finally 
made.  The  agreement  was  that  Murphy  would  have  no  regular 
hours,  would  be  subject  to  call  at  all  times,  including  Sundays 
and  evenings,  and  would  do  any  kind  of  work  he  was  asked 
to  do  on  call,  and  in  addition  to  carpenter  work  was  to  help 
around  generally.  It  further  appears  that  the  O.  A.  Miller 
Treeing  Machine  Company  is  a  subsidiary  of  the  United  States 
Shoe  Machinery  Company,  and  the  experiments  in  the  Old 
Angier  Mills  were  intended  primarily  to  be  used  in  the  develop- 
ment of  the  manufacture  of  shoes.  As  the  experiments  pro- 
gressed, however,  an  attempt  was  made  to  develop  a  non- 
inflammable  film  for  moving  pictures. 

There  was  evidence  that  in  the  early  part  of  the  week  which 
ended  on  Saturday,  March  1,  1913,  manufacture  of  the  product 
at  the  Old  Angier  Mills  was  temporarily  discontinued  to  allow 
the  chemist  in  charge  to  go  to  Chicago.  Besides  Murphy,  an 
Italian  boy,  named  Pasquale,  was  engaged  around  the  plant 
to  look  after  the  furnace,  etc.  There  was  no  work  to  keep  the 
two  employed  during  the  week  of  the  chemist's  absence,  so  the 
Italian  boy  was  given  leave,  and  Murphy  was  retained  to  do 
the  odd  jobs  around  the  factory,  and  to  look  after  the  furnaces. 
On  Wednesday  and  Friday  evenings  this  work  kept  him  later 
than  usual,  so  that  he  did  not  get  home  until  about  8  p.m. 
On  Saturday  morning  Mr.  Murphy  carried  his  lunch  as  usual 
and  went  to  work.  Mr.  Hannigan,  his  employer,  who  went 
to  the  factory  almost  every  morning  to  confer  with  Mr. 
Murphy,  on  Saturday  morning  had  a  talk  with  him  there  about 
certain  work  which  was  to  be  done,  and  looked  over  plans 
in  connection  with  future  work,  and  Mr.  Hannigan  prepared 
to  leave  the  factory  some  time  after  11  a.m.  Mr.  Hannigan 
testified  that  there  was  a  small  pile  of  dirt  remaining  after 
sweeping  the  floor,  and  he  told  Murphy  to  clean  that  up  and 
then  go  home  and  to  return  when  it  was  necessary  to  take  care 
of  the  furnaces;  this  would  require  not  more  than  two  visits  a 
day.  Mr.  Hannigan  expected  that  Murphy  would  go  home, 
as  there  was  nothing  at  the  factory  for  him  to  do.    From  the 
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evidence  Murphy  was  a  man  of  good  habits,  who  was  regularly 
at  home,  and  his  wife  expected  him  to  return  home  that  Satur- 
day night.  He  did  not  return  home  after  11  a.m.  on  Saturday, 
March  1,  or  at  any  time  after  Mr.  Hannigan  saw  him.  In  the 
evening  his  wife  received  a  telephone  message,  for^'arded  to  her 
from  a  pay  station  in  the  store  of  Mrs.  Tina  Booth,  purporting 
to  come  from  her  husband,  that  he  had  to  do  some  work  which 
would  detain  him  until  quite  late,  and  he  would  come  home 
as  soon  as  he  got  through;  he  telephoned  because  he  was  afraid 
that  she  would  be  worrying  about  his  delay.  It  also  appeared 
in  the  testimony  that  during  the  afternoon  and  evening  of 
Saturday  some  one  telephoned  to  the  Hannigan  house  in  Brain- 
tree,  saying  to  Mr.  Hannigan's  wife  and  daughter,  who  received 
the  message,  "Tell  Mr.  Hannigan  everything  is  all  right." 
Mr.  Hannigan  did  not  know  why  these  messages  were  sent, 
but  supposed  it  was  Murphy  that  sent  them.  There  was  no 
mixture  of  substances  made  in  the  tank  after  January,  but  the 
material  manufactured  was  used  in  an  experimental  way.  It 
was  kept  in  covered  crocks  around  the  factory.  The  only  time 
that  Murphy  came  in  contact  with  the  raw  material  was  when 
he,  with  the  other  employees,  changed  the  filter  in  the  tank. 
The  temperature  at  the  factory  was  kept  at  about  70°,  accord- 
ing to  the  Italian  who  usually  cared  for  the  furnaces. 

Mrs.  Murphy  testified  as  to  the  facts  of  her  husband  getting 
the  job,  and  said  that  up  to  this  time  he  had  perfect  health, 
and  had  never  complained  until  he  started  to  experiment  on 
moving-picture  film  material.  Later  she  was  told  that  the 
factory  was  working  to  invent  a  fire  extinguisher.  At  the 
factory  they  kept  her  husband  ignorant  of  what  they  were 
perfecting  there.  Mr.  Cox  had  told  her  husband  that  he  was 
to  do  carpenter  work,  and  help  out  perfecting  the  moving- 
picture  film.  Mr.  IMurphy  had  cleaned  out  the  tank  twice  to 
her  knowledge.  The  first  time  was  around  February  1  or 
February  2,  and  at  this  time  he  was  overcome.  Her  husband 
had  explained  how  he  was  overcome,  and  how  they  took  him 
out  of  the  tank  and  revived  him,  and  that  Mr.  Cox  had  laughed 
and  joked  about  it.  The  second  time  her  husband  went  into 
the  tank  was  a  week  later.  Her  husband  looked  poorly  when 
he  came  home  that  evening,  and  she  inquired  if  he  had  been. 
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in  the  tank  again,  and  he  replied  that  he  had.  She  told  him 
that  they  would  put  him  in  once  too  often,  and  her  husband 
replied  that  there  was  nothing  there  to  harm  anybody.  He 
had  told  her  he  felt  kind  of  suffocated  after  he  got  out  of  the 
tank.  The  Monday  previous  to  his  death,  her  husband  had 
come  home  with  his  hands  all  burned  from  stuff  he  had  been 
mixing.  Mrs.  Murphy  told  him  that  if  this  material,  which 
would  thus  burn  his  hands,  was  also  going  down  his  lungs,  it 
would  certainly  kill  him,  to  which  Murphy  replied  that  there 
was  nothing  there  to  harm.  He  had  got  a  spatter  of  the  stuflf 
on  his  lips,  and  it  had  taken  the  skin  off,  the  same  as  on  his 
hands.  The  Wednesday  previous  to  his  death  Mr.  Cox  turned 
the  keys  over  to  Mr.  Murphy,  leaving  him  in  full  charge.  Mr. 
Murphy  agreed  to  look  after  the  furnaces.  On  March  1  he 
left  home  to  look  after  the  furnace,  and  work  all  day  at  the 
factory.  He  took  with  him  a  sandwich  and  a  pint  bottle  of 
coffee.  He  stated  that  he  would  return  home  just  as  soon  as 
through,  and  was  sorry  that  he  had  told  Mr.  Cox  he  would 
take  care  of  the  furnaces,  as  it  was  a  hard  job.  About  7  o'clock 
Saturday  evening,  she  received  a  telephone  call,  purporting  to 
come  from  her  husband,  which  she  never  could  really  believe, 
that  he  had  some  work  which  would  detain  him  quite  late,  and 
would  come  home  as  soon  as  he  got  through,  and  had  tele- 
phoned because  he  was  afraid  she  would  be  worrying.  An 
affidavit  by  Miss  Tina  Booth,  who  received  this  message,  stated 
that  she  knew  Mr.  Murphy  very  well,  recognized  his  voice,  and 
was  positive  that  it  was  he  who  talked,  saying  his  work  would 
detain  him  quite  late.  He  did  not  return  home  Saturday  even- 
ing. Sunday  morning,  about  8  o'clock,  Mrs.  Murphy  sent  her 
oldest  little  boy  with  a  note  to  her  husband's  brother,  telling 
him  that  something  must  have  happened  at  the  factory,  and 
asking  him  to  go  and  look  her  husband  up.  The  first  she  knew 
of  her  husband's  death  was  when  they  sent  from  the  Quincy 
Hospital  to  find  out  what  undertaker  she  wanted.  Mr.  Hanni- 
gan  could  easily  have  telephoned  to  the  nearest  store  because 
he  called  her  husband  up  at  8  or  9  o'clock  on  Friday  evening. 
Mr.  Murphy  had  a  general  agreement  with  Mr.  Cox  to  work 
Sunday  morning.  He  usually  worked  Sunday  forenoons, 
cutting  out  stock,  etc.     Mr.  Murphy,  when  he  left  the  house 


648         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

Saturday,  had  32  cents  in  his  pocket,  and  he  returned  with 
27  cents  from  the  Quincy  Hospital,  which  left  5  cents  for  car 
fare  between  Quincy  and  Wollaston.  They  had  been  married 
for  eight  years,  and  Mr.  Murphy  had  a  doctor  four  years  ago 
for  tonsillitis,  and  never  had  a  convulsion.  Witness  testified 
that  previous  to  the  Wednesday  prior  to  her  husband's  death 
he  had  come  home  at  5,  6  or  7  o'clock,  whenever  he  got  thrchigh 
work.  Wednesday  and  Friday  evenings  previous  to  his  death 
he  got  home  at  8  o'clock.  Mr.  Murphy  could  drink  a  glass  of 
beer  at  his  dinner  and  one  at  his  supper,  but  he  never  drank 
to  excess  or  showed  signs  of  it.  He  never  lost  any  time  through 
drink.  He  always  turned  his  money  over  to  her,  and  she  gave 
him  whatever  money  he  needed. 

Mrs.  Mary  Breault  and  her  husband,  Edward  Francis 
Breault,  testified  substantially  to  the  same  effect,  —  that  Mr. 
Murphy  had  told  them  about  working  in  the  mixing  tank,  and 
having  been  overcome,  as  a  result;  that  he  looked  pale  and 
dazed  at  these  times,  and  subsequently  they  were  told  that  his 
appetite  failed  and  he  did  not  feel  so  good  as  formerly.  On 
the  day  Mr.  Murphy  died  Dr.  Welch  was  called  to  attend  Mrs. 
Murphy.  When  he  heard  what  had  happened  to  Mr.  Murphy 
he  said  to  Mrs.  Breault  that  he  bet  the  man  had  been  over- 
come, and  no  one  was  there  to  help  him.  He  knew  they  were 
not  treating  him  for  what  was  the  matter. 

Herbert  Griffin  testified  that  he  lived  in  Quincy,  and  was  a 
member  of  the  Quincy  fire  department.  He  had  known 
Murphy  for  eighteen  or  twenty  years,  was  a  member  of  the 
fire  department  for  fourteen  years,  and  knew  Mr.  Murphy 
longer  than  that  time.  Among  his  duties  he  kept  a  record  of 
every  fire  for  the  last  fourteen  years,  and  produced  at  the 
hearing  a  book  containing  these  records.  The  last  fire  Murphy 
was  called  to  was  on  Wednesday,  Feb.  26,  1913,  box  716, 
about  7.21.  A  mattress  was  on  fire.  Murphy  did  not  reach 
the  fire,  as  the  recall  came  before  he  got  there.  It  was  cus- 
tomary for  men  on  the  route  to  turn  around,  when  the  recall 
sounded,  and  go  back  to  the  engine  house.  The  last  fire 
Murphy  attended  was  11.15,  Friday,  Feb.  21,  1913.  All 
they  did  was  to  dump  the  chemical  tank  over  the  automobile. 
Murphy's  health  seemed   all  right.    On   February   26,   when 
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Murphy  got  back  to  the  station,  after  having  turned  back 
when  the  recall  sounded,  he  noticed  that  his  hands  were  black, 
and  he  asked  him  why  he  did  not  wash  them.  Murphy  said 
he  couldn't  get  the  stuff  off,  and  GrifBn  told  him  to  come 
downstairs  and  he  would  take  it  off  with  gasoline.  Murphy 
replied  that  nothing  would  take  the  stain  off. 

Mr.  Hannigan  testified  that  on  Sunday  morning  his  boy 
wanted  a  calendar  that  was  at  the  Angier  factory.  The  calen- 
dar had  large  figures  on  it.  He  took  him  over  there  in  his 
automobile.  When  he  reached  the  door  of  the  factory,  at 
about  10.30  to  10.40  a.m.,  he  heard  Murphy  at  the  furnace. 
He  did  not  attach  any  importance  to  this,  only  thought  at 
the  time  that  he  was  there  rather  late  in  the  day  for  this 
purpose.  He  went  into  his  office,  and  began  to  read  some 
letters.  He  had  a  cigar,  but  did  not  have  a  match,  and  sent 
his  little  boy  downstairs  to  get  a  match  from  Murphy.  The  boy 
shortly  after  came  up  with  two  matches.  After  this,  he  heard 
some  noise  downstairs,  and  went  down  to  see  what  was  the 
matter.  He  found  Murphy  sitting  on  a  box  before  the  furnace. 
He  noticed  that  Murphy  was  dirty,  and  looked  as  though  he 
had  fallen  into  the  coal  bin  and  rolled  over.  Murphy  was 
doing  something  with  a  furnace  in  which  the  fire  had  gone  out. 
The  furnace  was  full  of  coal,  and  the  sweat  stood  out  in  drops 
on  Murphy's  forehead.  Witness  Hannigan  thought  Murphy 
had  been  drinking,  and  asked  him  if  this  was  so.  Murphy 
replied  that  he  hadn't  drunk  a  drop,  and  said  that  he  wasn't 
feeling  well.  He  had  a  paper  in  his  lap,  and  started  to  get 
up  and  explain  that  he  had  not  been  drinking.  Mr.  Hannigan 
told  him  to  come  over  and  sit  down,  and  took  him  into  a 
corner  and  sat  him  in  a  wheelbarrow.  He  asked  Murphy  if  he 
wanted  to  have  his  wife  know,  and  he  replied  that  he  did  not, 
that  he  had  had  tho.se  spells  before.  Mr.  Hannigan  then  went 
upstairs.  He  soon  heard  Murphy  moaning,  and  went  down- 
stairs again.  He  told  Murphy  that  whether  he  wished  it  or 
not,  he  would  send  for  a  doctor.  He  called  up  every  doctor 
in  Quincy,  and  finally  the  operator  suggested  a  Dr.  McCaus- 
land.  Looking  out  the  window  he  saw  Mr.  Whalen  coming 
along,  beckoned  to  him  to  hurry,  and  told  him  that  Murphy 
was  sick.     (Mr.  Whalen  is  an  employee  and  witness  in  this 
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case.)  Murphy  kept  getting  out  of  the  wheelbarrow  and  lying 
on  the  cement  floor.  He  finally  got  angry  at  Hannigan  putting 
him  back,  and  said  he  wanted  to  remain  on  the  floor.  •  Mr. 
Hannigan  and  Mr.  Whalen  then  washed  Murphy's  face,  and 
after  this  he  seemed  to  lapse  into  unconsciousness.  About 
11.20,  as  the  doctor  arrived,  a  man  came  in  who  said  he  was 
Murphy's  brother.  At  this  time  Murphy  was  in  a  semicon- 
scious state,  frothing  at  the  mouth,  and  stiffening  up  on  one 
side.  The  doctor  ordered  him  sent  to  the  hospital  immediately. 
Mr.  Hannigan  telephoned  the  Quincy  Hospital  and  couldn't 
seem  to  make  the  nurse  understand  how  sick  Mr.  Murphy  was. 
The  nurse  told  him  that  he  was  not  eligible  for  admission. 
The  doctor  then  went  to  the  telephone,  and  about  twenty-five 
minutes  afterward  the  ambulance  arrived.  Mr.  Hannigan 
called  up  the  hospital  after  he  got  home,  and  was  surprised  to 
learn  that  Murphy  was  dead.  After  this,  his  wife  and  daughter 
told  him  of  the  telephone  messages  they  received  on  Saturday. 
Hannigan  further  stated  that  while  Murphy  was  being  taken 
away  from  the  factory,  a  man  whose  name  he  did  not  know, 
and  whom  he  could  not  identify,  asked  him  why  the  factory 
was  lighted  up  the  night  before.  This  man  told  him  the 
factory  was  lighted  at  11.30,  .and  witness  testified  that  the 
factory  should  not  have  been  lighted  at  this  time.  Regarding 
the  work  done.  Murphy  had  made  a  table,  120  feet  long,  on 
which  was  laid  glass  20  inches  wide,  and  the  liquid,  of  the  con- 
sistency of  thick  syrup,  was  poured  by  hand  on  this  glass  by 
Mr.  Whalen.  It  was  allowed  to  dry  twenty-four  hours  until 
it  became  hard  and  transparent,  about  five  or  six  thousandths 
of  an  inch  thick.  It  was  no  part  of  Murphy's  duty  to  have 
anything  to  do  with  the  manufacture  of  the  film  producer. 
Mr.  Hannigan  did  not  know  whether  Murphy  ever  went  into 
the  mixing  tank.  It  was  not  necessary  for  Murphy  to  return 
to  the  factory  Saturday  afternoon,  if  he  went  home  at  11.30, 
as  he  supposed  he  had,  and  he  did  ndt  know  Murphy  had  not 
gone  home  until  his  brother  came  Sunday  morning.  His 
brother  asked  Mr.  Hannigan  if  Murphy  had  been  drinking. 
Witness  never  told  Mrs.  Murphy  that  her  husband  had  tele- 
phoned him  to  come  down  to  the  factory  on  Sunday  morning, 
because  he  was  not  feeling  well.    The  only  work  he  had  laid 
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out  for  Murphy  on  Saturday  morning  was  to  sweep  out  the 
office.  As  to  the  ingredients  used  in  the  compound  he  knew 
that  there  was  a  cellulose  product,  —  tetrachloride;  he  knew 
spirits  entered  into  it,  —  alcohol,  castor  oil  in  small  quantity, 
and  occasionally  wintergreen  to  give  it  a  pleasant  odor.  He 
did  not  believe  that  Murphy  was  drinking  when  he  was  found, 
because  he  thought  that  he  would  have  smelt  it  when  he 
lifted  him  up.  Mr.  Hannigan  testified  that  Murphy  was  a 
steady,  conscientious,  industrious  workman;  he  never  had  an 
employee  he  liked  better.  The  furnaces  in  the  basement  where 
Murphy  was  found  were  used  exclusively  for  heating.  The 
tank  in  which  the  chemicals  were  kept  was  on  the  second  floor. 
Underneath  the  mixing  tank  was  a  receiver  where  the  material 
filtered  down  through  gravity.  It  is  a  vessel  with  a  shaft  in 
the  center,  turned  by  motor,  with  long  arms,  flat  pieces  of 
steel  2  inches  wide  and  18  inches  long  that  revolve  around,  a 
good  deal  like  a  washing  machine.  This  broke  up  the  cotton. 
The  cotton  is  about  3  inches  long  when  it  goes  in.  It  soon 
becomes  a  plastic  mass;  by  constant  agitation  the  solvent  re- 
duces it  to  liquid.  The  chemicals  were  usually  kept  in  an  iron 
tank  and  the  cotton  in  a  wooden  case.  When  he  got  into  the 
factory  on  Sunday  morning  the  pile  of  dirt  on  the  floor  which 
he  had  directed  Murphy  to  sweep  up  the  day  preceding  was 
not  swept  up  as  directed. 

Mr.  Edward  E.  Cox  of  38  Eddy  Street,  Quincy,  testified  that 
he  was  a  chemist,  and  had  charge  of  the  men  at  the  Wollaston 
plant.  He  described  the  plant  and  the  layout  of  the  factory. 
There  were  chemicals  on  the  shelves  of  the  laboratory,  but 
these  were  contained  in  air-tight  bottles.  There  was  no  chance 
of  the  chemicals  from  the  laboratory  giving  out  odors,  except 
as  they  might  be  in  use.  The  chemical  compounds  used  in 
the  box  toes  were  the  same  as  used  for  films.  The  ingredients 
were  tetrachloride,  wood  alcohol,  castor  oil,  wintergreen  and 
occasionally  a  filler,  like  clay,  soapstone  or  something  of  that 
sort.  In  mixing,  they  mixed  the  tetrachloride  and  alcohol, 
and  this  mixed  like  water.  This,  in  turn,  was  mixed  with  oil, 
and  into  this  was  put  a  certain  amount  of  cotton.  They  had 
worked  on  these  ingredients  in  the  same  way  for  probably  four 
or  five  years.     Mr.   Cox  testified  that  he  touched  these  in- 
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gredients  with  his  hands  frequently,  but  never  got  a  bum  from 
them.  When  he  worked  on  the  films  Mr.  Whalen  spread  the 
material.  The  odor  came  in  the  course  of  drying.  The  evap- 
oration of  the  solvents,  which  frequently  took  more  than  twenty- 
four  hours,  depended  upon  the  condition  of  the  weather.  To 
Mr.  Cox's  knowledge,  Mr.  Murphy  went  into  the  mixing  tank 
twice:  once  when  the  bushings  to  the  revolving  arms  needed 
attention,  which  work  took  ten  or  fifteen  minutes,  and  another 
occasion  when  Mr.  Jacobs  was  on  to  repair  the  tank.  This 
time  Murphy  held  the  bolt  heads  so  that  Mr.  Jacobs  could 
move  the  nuts.  In  addition,  Mr.  Murphy  went  into  the  storage 
tank,  but  never  after  the  material  was  put  in.  The  first  time 
any  material  was  ever  put  in  the  storage  tank  was  after  the 
last  time  that  Murphy  went  into  it.  When  Murphy  went  into 
the  tank  with  Jacobs  it  was  the  Monday  before  he  died.  Mr. 
Jacobs  remained  in  the  tank  about  an  hour.  Murphy,  ten  or 
fifteen  minutes.  Mr.  Cox  stated  that  he 'would  have  no  hesita- 
tion personally  about  getting  into  the  mixing  tank,  but  the 
opening  was  not  large  enough  for  him,  as  Murphy  was  smaller 
than  he  was.  Previous  to  the  time  Murphy  went  into  the  tank, 
the  Monday  of  the  week  that  he  died,  the  tank  had  not  been 
used  for  mixing  from  the  middle  of  January,  and  nothing  had 
been  put  into  it  from  that  time  until  Mr.  Murphy  went  into 
it.  On  the  Monday  previous  to  Murphy's  death,  when  he 
went  into  the  tank,  there  was  a  thin  film  of  material,  one 
one-thousandth  of  an  inch  on  the  surface,  which  was  quite  dry. 
It  did  not  give  out  such  an  odor  as  would  seriously  bother  one. 
Murphy  had  nothing  to  do  with  the  working  out  of  the  ma- 
terial. His  duties  about  the  plant  were  millwright,  carpenter, 
general  utility  man,  etc.  Mr.  Cox  testified  that  the  mixing 
was  always  done  by  himself.  Murphy  aided  by  bringing  in 
the  cotton,  which  was  similar  to  that  found  in  any  dry  goods 
store.  There  was  never  any  fire  extinguisher  made  at  this 
factory,  and  never  any  thought  given  to  making  a  fire  extin- 
guisher. Mr.  Cox  left  the  factory  on  the  Monday  before 
Murphy  died.  There  was  no  manufacturing  done  during  this 
week,  and  no  material  had  been  put  in  the  mixing  tank  since 
January,  because  the  tank  was  not  in  a  proper  condition. 
Murphy  was  a  fireman  connected  with  the  Quincy  fire  depart- 
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ment.  When  he  took  exercise  he  was  sometimes  short  of 
breath.  Often  a  fire  alarm  would  sound,  and  he  would  hurry, 
and  after  this  would  show  the  effects  in  short  breathing.  On 
one  occasion  in  particular  Mr.  Murphy  came  back  to  the  factory 
out  of  breath;  he  was  almost  unable  to  navigate.  Mr.  Daum 
helped  him  to  a  chair,  gave  him  water  and  opened  the  windows. 
Mr.  Cox  could  not  give  definite  times  for  these  occurrences. 
Making  the  box  toes  was  a  matter  of  only  two  or  three 
months.  Previous  to  that  it  had  been  all  experimentation. 
Mr.  Cox  could  not  say  that  Murphy  was  not  a  drinking  man. 
He  would  take  a  drink  occasionally,  but  he  had  seen  only 
slight  evidences  of  drink.  On  these  occasions  he  sent  him 
upstairs  until  he  felt  better,  when  he  went  to  work.  He 
could  not  testify  as  to  the  last  time  this  happened,  because 
it  did  not  make  a  lasting  impression.  After  January  1^ 
when  no  work  was  done  with  the  tank,  a  few  shoe  forms 
were  made,  and  the  material  manufactured  was  used  as  a 
finish  to  the  wood,  similar  to  varnish,  either  by  spreading  or 
dipping.  There  were  a  few  bottles  of  this  liquid  on  hand  when 
Mr.  Murphy  died.  This  liquid  was  in  crocks  kept  around  the 
factory,  sealed,  and  always  covered,  because  otherwise  the 
liquid  would  dry  out.  The  cotton  used  was  cellulose  acetate, 
a  patented  article.  The  only  thing  Mr.  Cox  knew  about  it 
was  that  it  was  treated  with  amidoacetic  acid,  which  changes 
the  fiber  so  that  it  becomes  soluble.  There  was  ether  in  the 
laboratory,  but  it  never  entered  into  the  composition  of  the 
material.  Tetrachloride  is  ether  of  the  lower  order.  It  con- 
tains two  atoms  of  carbon,  two  of  hydrogen,  four  of  chlorin 
and  is  made  by  a  secret  process  in  Germany.  In  the  mixing, 
no  gases  were  formed  or  released.  The  combination  of  tetra- 
chloride and  alcohol  has  a  dissolvent  effect  on  the  cotton 
tissues,  reducing  it  first  to  pulp.  No  heat  is  generated  and 
no  gases  are  generated.  All  is  done  in  a  plastic  vessel.  In 
mixing  the  ingredients  the  box  was  not  covered  until  all  the 
ingredients  were  put  in.  Then  the  power  was  turned  on. 
During  the  process  the  box  was  kept  covered  because  they 
wished  to  turn  out  a  film  that  was  very  clear  and  transparent. 
Nitric  acid  does  not  enter  into  the  composition  at  any  stage. 
Chemical  reaction  was  not  the  reduction  of  the  cotton  by 
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acetate,  but  by  dissolving  the  cotton  fiber,  the  result  of  this 
chemical  action  being  decomposition.  The  greatest  quantity 
of  material  used  in  the  mixing  tank  prior  to  Murphy's  death 
was  20  gallons.  The  waste  material  was  mixed  over  and 
turned  back  into  liquid.  Some  of  it  got  on  the  floor,  got  dirty, 
and  was  wasted,  and  this  was  put  into  the  furnace.  It  simply 
melts,  and  will  not  burn,  and  the  result  is  a  charred  form.  He 
had  never  heard  of  any  odor  from  it.  This  material,  when 
made,  is  spread  on  cotton,  linen,  felt  and  perhaps  50  different 
fabrics  of  which  box  toes  are  made.  Frequently,  in  mixing, 
Mr.  Cox  put  his  hand  into  a  batch  of  cellulose,  and  it  n6ver 
had  any  effect.  He  testified  that  there  were  fumes  from  tetra- 
chloride. They  were  not  astringent,  but  had  a  pleasant,  sweet- 
ish smell.  One  person  might  say  it  resembled  chloroform, 
another  ether.  The  acetate  used  was  of  the  highest  grade, 
with  no  fumes  or  biting  qualities.  When  the  filter  was  changed 
it  was  done  by  Murphy,  Whalen,  the  boy  Pasquale  and  the 
witness,  two  or  three  working  together.  In  these  cases  Murphy 
did  come  in  contact  with  the  raw  material,  but  not  at  any 
other  time.  Murphy  never  made  any  complaints  about  taking 
the  filter  out,  but  rather  always  considered  it  a  joke.  When 
he  went  into  the  tank  it  was  dry,  and  the  material  would  not 
stick  to  his  stockings.  Chemical  list,  as  submitted  by  Miss 
Lowney  in  her  evidence,  was  a  true  list  of  all  the  chemicals 
contained  in  the  factory,  some  of  which  had  been  brought  from 
Brockton  to  WoUaston,  and  had  never  been  used.  He  never 
noticed  any  suffocating  effect,  either  from  the  mixing  or  the 
storage  tank,  and  never  heard  of  any  one  swooning.  Whether 
Mr.  Murphy  could  have  been  overcome  by  the  fumes,  Mr.  Cox 
testified  that  there  were  times  when  Murphy  got  tired  and 
fatigued,  and  had  to  take  time  off  to  rest,  but  this  was  not 
due  to  the  influence  of  the  work  he  was  doing. 

Miss  May  E.  P.  Lowney,  inspector  of  the  Industrial  Accident 
Board,  testified  that  she  made  an  inspection  of  the  factory  on 
April  1.  She  described  the  shape  of  the  rooms  and  their  con- 
tents. In  one  of  the  rooms  she  got  an  odor  more  or  less  like 
ether,  and  which  she  was  sure  would  be  stifling  if  she  were 
obliged  to  breathe  it  for  any  length  of  time.  In  the  chemical 
laboratory,   as  she  was  making  a  list  of  the  chemicals,  she 
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found  a  cloth  which  was  soiled,  and  looked  as  though  it  had 
been  used  for  cleaning  purposes,  and  she  got  the  same  odor 
from  it  that  she  got  upstairs  near  the  machine.  This  odor  did 
not  permeate  the  building,  and  it  was  only  when  she  was  close 
to  it  that  she  noticed  it.  She  was  there  when  Pasquale  tended 
the  furnace,  and  there  was  no  odor  in  the  basement.  She  got 
the  same  odor  from  the  dry  material.  Smelling  a  sample  of 
the  material  presented  at  the  arbitration  hearing,  Miss  Lowney 
stated  that  she  got  an  odor  from  it,  but  it  was  not  the  same 
odor  she  got  at  the  factory.  The  odor  was  not  as  penetrating 
or  as  pleasant.  Attached  is  a  list  of  the  chemicals  found  at 
the  factory. 

Mr.  Whalen  testified  that  he  represented  the  O.  A.  Miller 
Treeing  Machine  Company  as  traveling  salesman.  He  worked 
on  the  material,  film  making,  five  or  six  times.  Spreading  was 
never  done  on  Sundays.  The  film  was  sometimes  cut  on  Sun- 
days, and  he  had  worked  on  Sundays,  thus  cutting  the  film. 
It  was  never  rolled  on  that  day.  He  was  there  a  good  many 
times  when  the  material  was  mixed  by  Mr.  Cox.  He  had  never 
seen  Murphy  helping  with  the  mixing.  He  had  always  seen 
him  doing  carpenter  work,  and  on  Sundays  had  seen  him 
cutting  the  dried  material  off  the  glass  in  the  form  of  film. 
He  had  experienced  no  ill  efiFects  from  working  on  this  material, 
and  he  did  not  think  that  it  was  possible  that  ill  effects  could 
be  experienced  by  any  one. 

Pasquale  Colicco  testified  that  he  worked  at  this  mill  for 
twenty  months.  He  was  laid  off  during  the  week  Mr.  Cox 
was  away.  He  saw  Murphy  on  Saturday  morning  previous  to 
his  death.  He  was  down  at  the  factory  at  8  o'clock,  and 
showed  Murphy  how  to  care  for  the  furnaces.  He  stayed  in 
the  factory  two  or  three  hours,  and  left  with  Mr.  Hannigan  in 
his  automobile.  Mr.  Hannigan  told  Mr.  Murphy  to  clean  up 
the  office,  sweep  up  the  shavings  and  go  home.  He  had  gone 
into  the  mixing  tank  twice,  and  on  these  occasions  had  felt 
dizzy.  He  had  helped  Mr.  Cox  to  mix.  Murphy  had  never 
helped  in  the  mixing;  he  simply  handed  the  cotton,  and  did 
not  come  as  near  the  material  as  witness  did,  doing  only  the 
carpenter  work.  When  taking  off  the  filter  Mr.  Murphy  and 
Mr.  Cox  helped.     He  was  laid  off  on  Wednesday,  February  26. 
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His  clothes  had  never  got  eaten  nor  fallen  to  pieces.  Murphy  had 
sent  him  out  to  buy  two  pairs  of  stockings  for  a  quarter,  but 
the  times  that  Murphy  bought  the  stockings  there  were  holes 
in  the  heels  of  the  old  ones,  and  he  did  not  know  whether  or 
not  Murphy  threw  away  the  old  ones.  He  had  seen  Murphy 
in  the  mixing  tank  twice,  and  then  he  took  his  shoes  off.  He 
was  in  the  mixing  tank  once  with  Mr.  Murphy,  and  once  when 
Mr.  Cox  was  there. 

Dr.    George    B.    Magrath,    medical    examiner    for    Suffolk 
County,  testified,   at  the  request  of  Mrs.   Murphy,  that  he 
examined  Murphy's  body  on  July  7,  1913.    He  had  been  re- 
quested to  do  this  some  time  previously,  but  was  unable  to 
make  the  necessary  arrangements  with  the  cemetery  people. 
He  did  this  without  charge  to  Mrs.  Murphy.    The  body  had 
been  embalmed  and  was  in  a  state  of  preservation  such  as  to 
render  post-mortem  examination  satisfactory.    He  was  able  to 
report  that  death  was  not  due  to  any  organic  trouble.     In  his 
opinion  Murphy  did  not  die  of  apoplexy  or  any  organic  disease 
of  the  heart,  lungs  or  brain.    He  could  not,  after  a  body  had 
been  interred  for  such  a  Ipngth  of  time,  determine  whether  or 
not  death  had  come  from  suffocation.    He  found  nothing  to 
indicate  tonsillitis  and  no  evidence  of  diabetes.    Dr.  Magrath 
could  not  say  from  his  examination  what  was  the  cause  of 
Murphy's  death.    It  is  possible  for  poisonous  fumes  to  be  in- 
haled to  cause  death  without  making  change  in  the  body.     It 
depends  on  the  poison  whether  it  leaves  evidence.    He  found 
no  evidence  of  apoplexy  or  embolism.    The  heart  showed  no 
disease. 

Dr.  McCausland,  the  doctor  called  in  to  treat  Murphy  at 
the  factory  on  Sunday,  March  22,  and  who  had  him  taken  to 
the  hospital,  testified  that  when  he  first  saw  Murphy  he  thought 
he  was  suffering  from  an  attack  of  apoplexy,  and  Dr.  Welch 
and  Dr.  McLellan,  who  had  later  examined  him  at  the  Quiney 
Hospital,  both  of  whom  had  since  died,  had  agreed  with  him 
in  this  diagnosis,  but  none  was  put  on  the  hospital  card  by 
Dr.  McLellan,  who  signed  the  card,  a  fact  explained  by  Dr. 
McCausland  as  meaning  that  Dr.  McLellan  was  in  doubt.    After 
listening  to  Dr.  Magrath's  report  of  his  autopsy  he  did  not 
think  Murphy  had  died  of  apoplexy,  but  he  could  not  now  say 
what  was  the  real  cause  of  death. 
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Dr.  Fred  E.  Jones,  medical  examiner  for  the  Quincy  district, 
testified  that  after  Murphy  had  died  he  had  made  the  usual 
inquiry  into  the  cause  of  death;  and  after  getting  the  opijaiolis 
of  the  three  doctors  who  had  seen  Murphy,  and  considering  all 
the  circumstances  of  his  sickness  and  death,  he  had  accepted 
apoplexy  as  being  the  cause  of  death,  and  had  so  officially 
certified.  After  listening  to  Dr.  Magrath's  report,  he  did  not 
now  believe  that  Murphy  had  died  of  apoplexy,  and  did  not 
know  what  was  the  cause  of  death.  Some  irritation  of  the 
larynx  would  produce  oedema  resulting  in  asphyxiation;  there 
might  be  a  swelling  which  would  bring  about  insufficient  air 
supply  into  the  lungs  resulting  in  oedema.  He  had  never  heard 
of  a  case  where  astringent  acid  fumes  caused  swelling,  ob- 
structed the  air  passages  or  caused  astringent  acid  asphyxia- 
tion. He  could  not  imagine  how  death  could  have  been  caused 
by  fumes  nor  did  he  notice  signs  of  progressive  oedema  of  the 
larynx. 

Upon  request  of  the  committee  Dr.  George  M.  Sheahan 
certified  that  he  had  been  the  family  physician  from  January, 
1909,  until  the  time  of  Murphy's  death,  and  that  during  that 
time  Mr.  Murphy  was  never  to  his  knowledge  affected  with 
any  cerebral,  circulatory,  pulmonary  or  nervous  disturbance  of 
any  kind. 

In  reply  to  an  inquiry  by  one  of  the  arbitrators  Dr.  Magrath 
excluded  asphjTcia  as  a  cause  of  death.  The  symptoms  shown 
when  the  man  was  first  seen  by  Dr.  McCausland  were  not 
explained  by  autopsy,  and  Dr.  Magrath  was  at  a  loss  to  know 
how  to  account  for  them.     Regarding  epilepsy  he  said:  — 

This  in  its  classical  form  (excluding  so-called  '^ Jacksonian  epilepsy")  is 
a  functional  rather  than  an  organic  disease  affecting  the  central  nervous 
system,  and  is  of  itself  rarely  if  ever  the  cause  of  death.  When  death  does 
occur  incidental  to  an  epileptic  seizure  it  is  usually  because  of  asphj^-xiation 
due  to  vomiting,  which  may  occur  during  an  attack,  or  because  of  the  cut- 
ting off  of  the  supply  of  air  from  the  lungs  by  pressure  or  other  conditions 
resulting  from  the  position  taken  by  the  body  in  the  course  of  a  convulsion. 
In  line  with  this  proposition  is  the  suggestion  which  you  offer  relative  to 
Mr.  Murphy's  lying  where  coal  dust  was  abundant.  But  I  do  not  under- 
stand that  he  had  ever  before  suffered  from  epileptic  fits;  and  while  it 
is  possible  for  an  adult  suddenly  to  be  stricken  with  the  disease,  it  is  un- 
common. 
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After  careful  consideration  of  all  the  facts  in  the  evidence 
brought  forth  in  this  case,  the  arbitrators  are  unable  to  deter- 
mine what  was  the  cause  of  Murphy's  death,  this  being  wholly 
a  matter  of  conjecture,  and  therefore  are  unable  to  find  that 
John  T.  Murphy's  death  on  March  2,  1913,  arose  out  of  his 
employment.  The  arbitrators  find  that  under  Part  II.,  section 
18,  want  of  notice  was  not  a  bar  to  proceedings  under  the  act, 
it  being  shown  that  the  subscriber  had  knowledge  of  the  in- 
jury, and  further  find  that  since  it  cannot  be  determined  that 
John  T.  Murphy's  death  arose  out  of  his  employment,  his 
widow,  Mary  A.  Murphy,  is  not  entitled  to  compensation  under 
the  Workmen's  Compensation  Act. 


Edw.  F.  McSweeney. 
Walter  Lane. 


James  S.  Allen,  Jr.,  dissents. 


List  of 

Acids:  — 
Sulphuric. 
Nitric. 
Acetic. 

Ammonium  sulphide. 
Silver  nitrate. 
Calcium  chloride. 
Potassium  chromate. 
Magnesium  sulphate. 
Cupric  sulphate. 
Ferric  chloride. 
Potassium  ferricyanide. 
Potassium  ferrocyanide. 
Mercurous  nitrate. 
Ammonium  oxalate. 

Crystals:  — 

Mercury  protonitrate. 
Sodium  cobaltic  nitrite. 
Ammonium  chloride. 
Ammonium  sulfocyanate. 
Potassium  bichromate. 
Potassiimi  ferrocyanide. 
Potassium  ferricyanide. 
Copper  sulphate. 
Celluloid  cement. 
Solution  10-Eastem  Drug. 
Spirit  mahogany. 
Oil  wintergreen  Merck. 
Chloroform  Merck. 


chemicdU  found  in  the  Factory. 

Acetone  Merck. 
Sodium  hydroxide. 
Ammonium  sulphate. 
Carbon  tetrachloride. 
Acid  phosphoric. 
Calcium  sulphate. 
Sodium  phosphate. 
Barium  chloride. 
Sodium  hydroxide. 
Ammonium  sulphide. 
Calcium  chloride. 
Ammonium  carbonate. 
Lead  acetate. 


Acids:  — 
Nitric. 

Hydrochloric. 
Ammonium  h>'droxide. 
Calcium  oxide. 
Iron  protosulphate. 
Sodium  phosphate. 
Sodium  caustic. 
Zinc  metallic. 
Calcium  chloride. 
Calcium  sulphate. 
Barium  chloride. 
Magnes-sulphate. 
Potassium  sulfocyanidc. 
Ammonium  oxalate. 
Ammonium  carbonate. 
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Mercuiy  bichloride. 

Lead  acetate. 

Bismuth. 

Iron  perchloride. 

Potassium  iodide. 

Powders:  — 
Zinc  oxide. 
Potato  starch. 
Acid  molybdic. 
Acid  oxalic. 
Add  citric. 
Acid  boric. 
White  shellac. 
Premo  asphaltum. 

Tank:  — 
Carbon  tetrachloride. 

Barrel  Columbian  spirits. 

Hem.  pur. 

Inodoro. 

Turpentine. 

Polarine  oil. 

Cylinder  oil. 

Castor  oil. 

Gum  copal. 

Resorcine  white  crystal. 

Graphite. 

Glass  wool. 


Flake  white. 
Burnt  senna. 
Raw  umber. 
Chinese  wood  oil. 
Water  glASS* 
Alum. 
Chloroform. 
Beachwood  creosote. 
Formaldehyde. 
PyrogaUic  acid. 
Benzine. 

Oils:  — 
Citronella. 
Mjrrbane. 
Wintergreen. 
Lavender  flower. 

Iron. 

Steel. 

Phenolphthalein  solution. 

Magnesimn  oxide. 

Sodium  bicarbonate. 

Sodium  thosulfate. 

Sodium  borate. 

Sodiimi  carbonate. 

Sodium  phosphate. 

Ether. 

Iodine. 


Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  Thursday,  Aug.  27,  1914,  at  2.45  p.m., 
and  affirms  and  adopts  the  findings  and  decision  of  the  com- 
mittee of  arbitration. 

It  was  claimed  by  the  attorney  for  the  dependents  that  the 
employee,  John  T.  Murphy,  died  on  March  2,  1914,  as  the 
result  of  a  personal  injury  arising  out  of  and  in  the  course  of 
his  employment,  by  reason  of  poisoning  by  the  fumes  of  the 
chemicals  used  in  the  experiments  undertaken  at  his  place  of 
employment. 

It  was  shown  that  the  employee  had  been  in  good  health 
prior  to  his  death,  and  that  he  had  been  engaged  to  perform 
carpenter  work  and  help  his  employers  to  perfect  a  certain 
moving-picture  film.    Certain  chemicals  were  used  in  preparing 
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this  film,  the  testimony  showing,  however,  that  these  were  not 
dangerous,  nor  was  there  any  risk  of  suffocation  or  poisoning 
from  their  use  or  contact  with  them.  The  employee  bad  as- 
sisted in  making  repairs  on  the  tank  into  which  the  prepara- 
tion of  chemicals  was  placed,  being  inside  about  ten  or  fifteen 
minutes  on  each  occasion. 

The  employee  remained  at  the  factory  on  Saturday,  March 
1,  1914,  at  which  time  work  was  temporarily  discontinued,  to 
perform  certain  duties  assigned  to  him.  He  was  instructed  to 
sweep  up  a  pile  of  dirt  which  was  on  the  floor  and  to  then  go 
home,  returning  when  it  was  necessary  to  care  for  the  furnace. 
The  employee  remained  at  his  place  of  employment  all  day 
Saturday  and  during  the  night,  and  was  found  by  his  superior, 
Mr.  Hannigan,  Sunday  morning  when  the  latter  went  to  the 
factory  on  an  errand.  At  about  10  o'clock  Hannigan  heard 
Murphy  at  the  furnace,  and  later  went  down  to  see  him.  The 
dirt  pile  had  not  been  swept  up,  but  the  furnace  was  full  of 
coal,  and  Murphy  had  the  appearance  of  a  man  who  had  fallen 
into  the  coal  bin.  He  perspired  freely  and  acted  like  a  man 
who  had  been  drinking,  although  Hannigan  afterwards  stated 
that  he  did  not  think  he  had.  Hannigan  afterwards  set 
Murphy  in  a  wheelbarrow  and  left  him.  Later,  hearing  moans, 
he  returned  and  found  the  employee  frothing  at  the  mouth  and 
stiffening  up  on  one  side.  He  called  Dr.  McCausland  at  about 
11.20  o'clock,  and  the  doctor  called  the  ambulance  shortly  after 
his  arrival.  He  was  taken  to  the  Quincy  Hospital  and  died  in 
a  short  time. 

The  evidence  fails  to  reveal  the  cause  of  the  death  of  the 
employee,  the  medical  testimony  showing  that  while  the  ph^'si- 
cians  were  at  first  of  the  opinion  that  he  died  of  apoplex>%  they 
later  expressed  the  opinion,  in  view  of  the  repK)rt  of  Medical 
Examiner  George  S.  Magrath,  that  apoplexy  was  not  the  cause. 
They  could  not  state  what  was  the  cause  of  death.  The  medi- 
cal examiner  stated  that  death  was  not  due  to  any  organic 
trouble.  The  employee  did  not  die  of  apoplexy  or  any  organic 
disease  of  the  heart,  lungs  or  brain.  He  could  not  determine 
whether  or  not  death  had  come  from  suffocation,  and  found 
nothing  to  indicate  tonsilitis  and  no  evidence  of  diabetes.  He 
could  not  say,  as  a  result  of  his  examination,  what  the  cause 
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of  death  was.  It  was  possible  for  poisonous  fumes  to  be  in- 
haled and  cause  death  without  making  a  change  in  the  body. 
He  eliminated  asphyxia  as  a  cause  of  death.  Referring  to  the 
symptoms  shown  when  the  employee  was  first  seen  by  Dr. 
McCausland;  he  said  he  could  not  account  for  them.  It  is  a 
very  rare  thing  for  epilepsy  to  cause  death.  When  death  does 
occur  incidental  to  an  epileptic  seizure  it  is  usually  because 
asphyxiation^  due  to  vomiting,  shuts  off  the  supply  of  air  into 
the  lungs  and  causes  asphyxia.  He  excluded  asphyxia  as  a 
cause,  however.  Neither  Dr.  McCausland  nor  Dr.  Fred  E. 
Jones  could  give  a  cause  for  the  death  of  the  employee. 

The  evidence  leaves  the  matter  of  the  cause  of  the  death  of 
the  employee  in  doubt,  removes  apoplexy  or  other  organic 
diseases  as  its  probable  cause,  shows  that  the  employee  did  not 
die  of  asphyxia,  and  does  not  sustain  the  claim  of  the  depend- 
ents that  it  arose  out  of  and  in  the  course  of  the  employment 
by  reason  of  poisoning  from  the  chemicals  which  were  used  in 
the  manufacture  of  moving-picture  film  material.  The  Board 
therefore  finds  that  the  weight  of  the  evidence  does  not  show 
that  the  employee  received  a  x)ersonal  injury  arising  out  of  and 
in  the  course  of  his  employment. 

James  B.  Carroll. 
David  T.  Dickinson. 
Joseph  A.  Parks. 


Cass  No.  750. 

George  Doherty,  Employee. 
Wellington- Wild  Coal  Company,  Employer. 
Employers'    Liability   Assurance    Corporation,  Ltd.,  In- 
surer. 

Frostbite  resulting  from  the  Materially  Increased 
Exposure  to  which  the  Employee  was  subjected  by 
Reason  of  the  Nature  of  his  Employment  is  a  Per- 
sonal Injury.  Case  appealed  to  Supreme  Judicial 
Court. 

The  employee  was  obliged  to  work  outdoors  in  a  coal  yard  shoveling  coal  into  wagons 
for  delivery  on  a  very  cold  day  when  the  temperature  ranged  from  0  to  6® 
below,    fie  wore  buckskin  gloves  with  a  cloth  lining.    The  employee  noticed  a 
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numbness  in  one  or  more  of  his  fingers  during  the  forenoon,  and  also  later  in 
the  day,  and  found  on  getting  home  at  night  that  the  middle  long  finger  of  each 
hand  was  badly  frozen  and  some  of  the  other  fingers  nipped  to  a  lesser  degree. 
As  a  result  thereof  both  of  said  long  fingers  had  to  be  amputated.  The  evidence 
showed  that  the  employee  was  exposed  by  reason  of  his  work  and  duties  to  a 
materially  greater  danger  and  likelihood  of  getting  frozen  than  the  ordinaiy 
person  or  outdoor  worker  on  that  day. 

Hdd,  that  frostbite  which  occurs  by  reason  of  materially  increased  exposure  is  a 
personal  injury  arising  out  of  and  in  the  course  of  the  employment. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  the  Supreme  Judicial  Court. 

Report  of  Committee  of  ArhitraJtion, 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  George  Doherty 
X,  Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  750  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Daniel  A 
Canney  for  the  employee,  and  John  G.  Brackett,  Esq.,  for  the 
insurer,  being  duly  sworn,  heard  the  parties  and  their  witnesses 
in  •the  Hearing  Room  of  the  Industrial  Accident  Board,  New 
Albion  Building,  Boston,  Mass.,  on  Tuesday,  March  10,  1914, 
at  2  P.M. 

This  employee  on  Jan.  13,  1914,  received  an  injury  in  the 
course  of  his  employment.  The  only  question  before  the  com- 
mittee was  whether  the  injury  arose  out  of  his  emplojTnenL 
His  work  was  that  of  a  coal  shoveler  at  the  yard  of  his  em- 
ployer, the  Wellington-Wild  Coal  Company,  Charlestown, 
Mass.,  who  were  dealers  in  coal  and  fuel.  His  average  weekly 
wages  were  $14. 

The  day  of  the  injury  was  one  of  the  coldest  throughout 
New  England  and  a  large  part  of  the  country  for  years.  The 
temperature  in  Boston  did  not  rise  above  0,  and  ranged  from 
0  to  6°  below. 

The  employee  was  obliged  in  the  course  of  his  duties  to 
work  outdoors  in  a  coal  yard  shoveling  coal  into  wagons  for 
delivery  on  that  day,  with  the  exception  of  the  noon  hour, 
from  7  A.M.  to  7  p.m.    He  wore  buckskin  gloves  with  a  doth 
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lining.  He  noticed  a  numbness  in  one  or  more  of  his  fingers 
during  the  forenoon,  and  also  later  in  the  day,  and  found  on 
getting  home  at  night  that  the  middle  long  finger  of  each  hand 
was  badly  frozen  and  some  of  the  other  fingers  were  nipped  to 
a  lesser  degree.  He  received  hospital  treatment,  and  the  upper 
portion  of  the  phalanges  of  both  said  long  fingers  had  to  be 
amputated.  At  the  time  of  the  hearing  the  fingers  were  in 
bandages  and  he  was  wholly  incapacitated  for  work. 

It  was  contended  by  the  insurer  that  this  injury  did  not 
arise  out  of  the  employment,  but  was  due  to  a  widespread 
weather  change,  with  a  drop  in  the  temperature  affecting  most 
of  the  community  alike,  and  especially  outdoor  workers  or  per- 
sons who  had  occasion  to  be  outdoors.  It  was  contended  that 
the  employee  was  not  exposed  to  this  severe  cold  and  the 
danger  of  freezing  to  a  materially  greater  degree  than  other 
outdoor  workers,  such  as  teamsters  and  laborers. 

Evidence  was  also  introduced  by  the  insurer  to  the  effect 
that  only  one  other  employee  of  this  employer  had  received  an 
injury  from  freezing  on  that  day,  and  a  foreman  testified  that 
for  twenty-six  years  he  did  not  recollect  of  any  other  employee 
of  the  concern  having  received  an  injury  from  freezing.  It 
appeared  that  the  coal  yard  itself  was  not  exposed  to  cold 
materially  more  than  other  outdoor  places  on  this  day. 

The  committee  finds  that  the  employee  was  exposed  by 
reason  of  his  work  and  duties  to  a  materially  greater  danger 
and  likelihood  of  getting  frozen  than  the  ordinary  person  or 
outdoor  worker  on  that  day.  The  practically  constant  gripping 
of  the  shovel  by  both  hands,  made  necessary  by  the  lifting  and 
throwing  of  the  coal,  naturally  retarded  the  circulation  of  the 
blood  in  the  hands  and  rendered  them  specially  liable  to  injury 
by  freezing,  more  than  in  a  case  where  the  hands  would  not  be 
thus  cramped  for  long-continued  periods,  or  where  the  progress 
of  the  work  allowed  intervals  for  relaxation  and  relief. 

In  addition  to  this  the  urgent  need  of  fuel  on  this  extremely 
cold  day  by  persons  in  the  community  who  happened  to  be 
without  it  made  it  specially  necessary  for  a  person  in  the  em- 
ployee's particular  occupation  to  stick  to  his  post  of  duty  in 
spite  of  the  freezing  cold,  and,  in  fact,  because  of  it.  The  fact 
that  the  employee  was  frozen  in  no  other  place  than  his  hands, 
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and  in  both  hands,  indicates  that  its  cause  was  specially  con- 
nected with  his  work  of  shoveling,  and  that  the  danger  was 
increased  thereby,  more  than  would  be  the  case  in  ordinary 
outdoor  occupations.  It  would  seem  that  an  employment 
which  made  it  necessary,  in  a  special  degree,  for  an  employee 
to  work  under  conditions  of  extreme  cold,  and  continuously, 
to  fill  orders  for  fuel  that  were  needed  by  the  public,  justified 
him  in  saying  that  such  an  injury  as  this  arose  out  of  his  em- 
ployment. 

The  committee  finds  that  he  received  this  injury  both  in  the 
course  of  and  arising  out  of  his  employment,  and  that  he  is  as 
a  result  thereof  still  wholly  incapacitated  for  work;  that  he  is 
entitled  to  a  compensation  of  $7  from  Jan.  27,  1914,  the 
fifteenth  day  after  the  injur}%  to  the  date  of  the  hearing,  and 
during  the  further  continuance  of  such  total  disability. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

David  T.  Dickinson. 
Daniel  A.  Canney. 
John  G.  Brackett  dissents. 

Findings   and   Decision   of  the   Industricd   Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Ac- 
cident Board  heard  the  parties  at  the  Hearing  Room,  Ney 
Albion  Building,  Thursday,  May  21,  1914,  at  10.15  a.m.,  and 
affirms  and  adopts  the  findings  and  decision  of  the  committee 
of  arbitration. 

Greorge  Doherty,  the  employee,  a  coal  shoveler,  received  a 
personal  injurj*^  arising  out  of  and  in  the  course  of  his  employ- 
ment, by  reason  of  exposure  to  very  severe  cold  weather,  which 
ranged  in  temperature  from  0  to  6®  below  0.  As  a  result  of 
this  exposure  the  middle  finger  of  each  hand  was  frozen  so 
badly  that  amputation  became  necessary,   and  some  of  the 
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other  fingers  of  said  hands  were  frostbitten  to  a  lesser  degree, 
the  said  employee  being  totally  incapacitated  for  work  at  the 
time  of  the  hearing  before  the  committee  of  arbitration,  said 
total  incapacity  continuing. 

The  day  upon  which  the  said  personal  injury  occurred,  to 
wit,  Jan.  13,  1914,  was  one  of  the  coldest  throughout  New 
England  in  many  years,  and  the  said  employee  was  obliged, 
in  the  course  of  his  employment,  to  work  outdoors  in  a  coal 
yard  shoveling  coal  into  wagons  for  delivery  all  that  day,  from 
7  o'clock  in  the  morning  until  the  same  hour  in  the  evening, 
with  the  exception  of  an  hour  at  noon  for  lunch.  He  wore,  as 
a  protection  against  the  exposure  occasioned  by  his  employ- 
ment, a  pair  of  buckskin  gloves  with  a  cloth  lining. 

It  has  been  held  in  England  in  two  instances,  in  the  case  of 
the  driver  of  a  baker's  cart  and  in  the  case  of  a  sailor,  that 
injuries  occasioned  by  frostbite  were  not  covered  by  the  statute. 
The  court  held  that  the  injuries  did  not  arise  out  of  the  em- 
ployment; that  frostbite  did  not  occur  by  reason  of  any  special 
exposure  or  special  danger  to  which  the  employee  was  sub- 
jected; that  the  liability  to  frostbite  was  common  to  all  human- 
ity and  did  not  occur  because  of  the  employment.  (Warner  v, 
Couchman,  4  B.  W.  C.  C.  32  C.  A.  (1910),  5  B.  W.  C.  C.  177 
H.  L.  (1911);  Karemaker  v.  SS.  Corsican,  4  B.  W.  C.  C.  295 
C.  A.  (1911) ). 

The  Board  is  of  the  opinion  that  it  should  not  follow  these 
decisions.  The  employee  in  this  case  was  obliged  to  be  in 
the  open  air,  exposed  to  the  severe  weather,  and  was  required 
by  the  nature  of  his  employment  to  continue  working  during 
the  forenoon  and  the  afternoon  with  his  hands  exposed,  except 
for  the  gloves  which  he  wore;  and  he  was  obliged  to  continue 
in  such  a  manner  that  it  is  fair  to  say  that  the  injury''  was 
caused  by  his  employment.  As  long  as  he  worked  the  danger 
was  present;  and  taking  into  account  the  purposes  and  the 
meaning  of  the  Workmen's  Compensation  Act,  it  seems  fair  to 
say  that  under  the  peculiar  circumstances  of  this  case  the  in- 
jury is  traceable  to  the  employment,  and  did,  in  fact,  occur  as 
a  result  of  the  materially  increased  exposure  to  which  the  em- 
ployee was  subjected  by  reason  of  the  nature  of  said  employ- 
ment. 
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The  Board  therefore  finds,  upon  all  the  evidence,  that 
George  Doherty,  the  employee,  was  exposed  to  a  special  risk 
by  his  employment,  and  received  a  personal  injury  arising  out 
of  and  in  the  course  of  his  employment  on  Jan.  13,  1914;  that 
he  was  totally  incapacitated  for  work  by  reason  of  said  in- 
jury to  March  10,  1914,  said  total  incapacity  continuing;  that 
he  is  entitled  to  a  weekly  payment  of  $7  during  the  con- 
tinuance of  said  total  incapacity,  dating  from  Jan.  27,  1914, 
the  fifteenth  day  after  the  injury;  and  that  there  is  due,  to 
said  March  10,  1914,  the  sum  of  $42. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 


Case  No.  754. 

George  A.  Ross,  Father  and  Dependent  of  Ella  F.  Ross, 

Employee. 
John   Hancock   Mutual   Life   Insurance   Company,    Em- 

ployer. 
Casualty  Company  of  America,  Insurer. 

Fatal  Injury  to  Employee  in  the  Course   of  her  De- 
livery OF  Christmas  Giits  in  the  Building  in  which 

SHE  WAS  EMPLOYED  DOES  NOT  ARISE  OUT  OF   HER  EMPLOY- 
MENT. 

The  evidence  showed  that  the  employee,  a  clerk,  received  an  injury  which  resulted 
fatally,  in  the  building  in  which  the  office  of  the  subscriber  was  located.  She 
left  her  place  of  employment  at  lunch  time,  fully  clothed  for  the  street,  and 
while  attempting  to  get  off  the  elevator  at  the  ninth  floor  received  the  injury 
which  caused  her  death.  The  employee  was  on  the  way  to  the  office  of  a  friend 
on  that  floor  for  the  purpose  of  making  a  personal  delivery  of  a  Christmas  gift, 
this  errand  having  no  connection  with  her  employment. 

Held,  that  the  injury  did  not  arise  out  of  the  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  George  A.  Ross, 
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father  and  dependent  of  Ella  F.  Ross,  v.  Casualty  Company  of 
America,  this  being  case  No.  754  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Robert 
W.  Thorson,  representing  the  dependent,  and  Ath^rton  N. 
Hunt,  Esq.,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  at  the  Hearing  Room,  New  Albion  Building,  Boston, 
Mass.,  Friday,  March  20,  1914,  at  2  p.m. 

The  insurer  contested  the  payment  of  compensation  to  the 
dependent  father,  George  A.  Ross,  on  the  ground  that  the 
injury  did  not  arise  out  of  and  in  the  course  of  the  employ- 
ment of  the  deceased  Ella  F.  Ross.  On  the  other  hand,  the 
dependent,  through  his  attorney,  claimed  that  the  insurer  was 
liable  under  the  act,  and  a  claim  for  double  compensation  was 
filed  because  of  the  alleged  serious  and  willful  misconduct  of 
Gilman  E.  Bell,  a  person  regularly  intrusted  with  and  exer- 
cising the  powers  of  superintendence. 

In  accordance  with  the  requirements  of  the  act  the  arbitrator 
named  by  the  insurer  was  approved  by  the  subscriber. 

The  evidence  before  the  committee  showed  that  Ella  F.  Ross, 
the  employee,  received  an  injury  which  resulted  fatally  at  about 
2.30  o'clock  in  the  afternoon  of  Dec.  23,  1913,  in  the  John 
Hancock  Building  on  Devonshire  Street,  Boston,  Mass.  She 
was  employed  as  a  clerk  by  the  John  Hancock  Mutual  Life 
Insurance  Company,  and  left  her  place  of  employment  at  about 
the  hour  named,  this  being  her  regular  lunch  time,  fully  clothed 
for  the  street,  and  while  attempting  to  get  off  the  elevator  at 
the  ninth  floor  received  the  injury  which  caused  her  death. 
The  evidence  showed  that  w^hen  the  elevator  left  the  tenth  floor 
there  were  nine  passengers,  —  six  women  and  three  men.  As 
it  slowed  up  on  the  way  down  from  the  tenth  floor  to  the  ninth, 
the  said  employee  was  heard  to  say,  "Ninth  floor,  please.'' 
There  was  a  difference  of  opinion  between  the  witnesses  as  to 
whether  it  was  said  in  a  loud  or  conversational  tone. 

Gertrude  Lockwood,  another  employee  of  the  subscriber, 
boarded  the  elevator  with  Miss  Ross  at  the  tenth  floor.  She 
stated  that  it  was  Miss  Ross'  regular  lunch  hour  and  that  she 
had  her  hat  and  coat  on.     Miss  Ross  informed  her  that  she 
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intended  to  get  off  at  the  ninth  floor  to  deliver  a  Christmas 
gift  to  a  friend.  She  heard  Miss  Ross  say  distinctly,  "Ninth 
floor,  please,"  and  that  it  was  loud  enough  to  be  heard  by  the 
elevator  operator,  but  she  could  not  say  whether  he  heard  it 
or  not. 

Mildred  Bennett,  another  eniployee,  stated  that  she  rode  on 
the  elevator  with  Miss  Ross,  and  that  the  latter  had  her  hat 
and  coat  on,  and  that  it  was  her  regular  lunch  hour.  She 
heard  Miss  Ross  say  she  was  going  to  get  off  at  the  ninth  floor 
to  deliver  a  Christmas  gift.  She  also  heard  her  say  to  the 
elevator  operator,  "Ninth  floor,  please." 

Lillian  C.  Murray,  a  third  employee,  testified  that  she  was 
in  the  elevator  at  the  time  of  the  accident,  that  Miss  Ross  had 
her  hat  and  coat  on,  and  that  it  was  the  latter's  usual  lunch 
hour.  She  heard  Miss  Ross  say,  "  Ninth  floor,  please,"  but 
did  not  know  of  her  own  knowledge  that  the  deceased  was 
going  to  get  off  and  deliver  a  Christmas  present.  She  learned 
that  afterwards. 

Agnes  E.  Hill,  who  worked  with  the  deceased  for  the  John 
Hancock  Mutual  Life  Insurance  Company,  was  a  passenger 
on  the  elevator  at  the  time  of  the  injury.  She  stated  that  it 
was  Miss  Ross'  usual  lunch  hour  and  that  she  had  her  hat  and 
coat  on.  She  knew  that  Miss  Ross  intended  to  deliver  a 
Christmas  present  on  the  ninth  floor,  and  heard  her  say  to  the 
elevator  operator,  "Ninth  floor,  please." 

Fanny  S.  Briggs,  another  employee,  testified  that  she  got  on 
the  elevator  when  it  stopped  at  the  ninth  floor.  She  did  not 
see  the  deceased  until  the  elevator  had  started,  and  then  saw 
the  body  between  the  gate  and  the  wall. 

James  Stackhouse,  the  superintendent  of  elevators,  stated 
that  several  packages  were  found  in  the  bottom  of  the  car  that 
"didn't  belong  to  anybody  but  her." 

The  evidence  shows  and  the  committee  finds  that  the  em- 
ployee  had  finished  her  work  for  the  time  being  and  had  entered 
the  elevator  for  the  purpose  of  making  a  personal  delivery  of  a 
Christmas  present  to  a  friend  in  the  John  Hancock  Building, 
this  errand  having  no  connection  with  her  employment,  and  the 
resulting  injury  and  fatal  termination  thereof  not  arising  out  of 
and  in  the  course  of  her  employment.    She  was  dressed  in 
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clothing  suitable  for  street  wear,  and  it  was  evidently  her  in- 
tention, after  having  made  the  delivery  of  the  gift,  to  leave  the 
building  for  the  purpose  of  partaking  of  lunch,  in  accordance 
with  her  usual  custom  at  this  time  of  the  day.  The  injury  not 
arising  out  of  and  in  the  course  of  the  employment,  the  claim 
for  compensation  of  the  dependent  father,  George  A.  Ross,  is 
therefore  dismissed. 

Joseph  A.  Parks. 

Atherton  N.  Hunt. 

Robert  W.  Thorson. 


Case  No.  768. 

William  A.  Gertz,  Employee. 
Stearns  &  McKay,  Employer. 
Royal  Indemnity  Company,  Insurer. 

Board  rules  that  it  has  Authority  to  review  Agreement 
entered  into  between  the  Parties.  Agreement  can- 
celled because  it  was  based  upon  the  Erroneous 
Assumption  that  the  Employee's  Loss  of  Vision  was 

DUE  TO  THE   INJURY. 

The  question  in  dispute  was  whether  the  insurer  was  .entitled  to  apply  for  authority 
to  terminate  the  payment  of  the  additional  compensation  provided  by  the 
statute  for  the  reduction  of  vision  in  either  eye  to  one-tenth  of  normal  with 
glasses,  when  the  evidence  showed  that  the  reduction  was  not  due  to  a  personal 
injury  arising  out  of  and  in  the  course  of  the  emplojrment.  The  parties  came 
to  an  agreement  upon  the  assumption  that  the  injury  did  in  fact  cause  the  re- 
duction in  vision  and  said  agreement  was  duly  approved  by  the  Industrial 
Accident  Board. 

Held,  that  the  insurer  is  precluded  by  the  terms  of  its  agreement  from  ending  the 
payment  of  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decinon.  —  The  Industrial  Accident  Board,  revising  the  findings  and  decision  of  the 
committee  of  arbitration,  rules  that  it  has  authority  to  review  the  agreement, 
and  cancels  same. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  William  A. 
Gertz  V.  Royal  Indemnity  Company,  this  being  case  No.  768 
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on  the  files  of  the  Industrial  Accident  Board,  reports  as  fol- 
lows: — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  John  M. 
Cashman,  representing  the  employee,  and  George  H.  McDer- 
mott,  representing  the  insurer,  after  being  duly  sworn,  heard 
the  parties  and  their  witnesses  at  the  Board  Room  of  the  In- 
dustrial Accident  Board,  Monday,  April  13,  1914,  at  2  p.m., 
and  continued  Tuesday,  April  14,  1914,  at  9  a.m. 

This  employee  on  Sept.  23,  1913,  received  an  injury  arising 
out  of  and  in  the  course  of  his  employment  while  engaged  in 
his  work  as  a  foreman-painter.  An  agreement  for  compensa- 
tion was  made  by  the  parties  and  approved  by  the  Board  on 
Feb.  5,  1914,  a  copy  of  which  is  hereto  annexed.  Compensation 
at  the  rate  of  $9  per  week  for  reduction  of  vision  was  paid  by 
the  insurer,  in  accordance  with  this  agreement,  for  a  period  of 
nineteen  weeks,  when  it  was  stopped  by  the  insurer  on  Jan. 
29,  1914. 

The  employee's  average  weekly  wages  were  $18.  The  ques- 
tion raised  at  the  hearing  was  whether  the  reduction  of  the 
vision  of  his  right  eye  to  one-tenth  of  normal  with  glasses  was 
the  result  of  the  injury  or  due  to  natural  causes.  He  had 
continued  to  work  for  the  employer  since  the  injury  at  the  same 
wages,  and  was  continuing  to  do  so  at  the  time  of  the  hearing. 

At  the  time  of  the  injury  he  was  removing  paint  from  the 
bottom  of  a  boat  with  a  fluid  known  as  Bull  Dog  Paint  and 
Varnish  Remover.  The  bottom  of  the  boat  was  about  2  feet 
above  the  ground.  He  was  lying  on  his  back  under  the  boat 
looking  upward,  when  about  one-half  a  tablespoonful  of  the 
Bull  Dog  Paint  Remover,  somewhat  mixed  with  the  paint 
from  the  boat,  dropped  from  the  brush  into  his  right  eye. 
The  remover  contained  some  chemicals,  as  did  also  the  paint 
on  the  boat,  but  not  stringent  enough  to  eat  through  the  tissues 
of  the  eye.  Any  injury  to  the  tissues  of  the  eye  was  very 
slight  and  superficial,  and  such  traces,  if  any,  were  nebulae. 
The  eye  smarted  badly,  and  the  employee  immediately  went 
to  the  pump  and  washed  it  out  with  water,  and  later  bathed  it 
with  witch-hazel  for  a  few  days.    The  ball  of  the  eye  becaxae 
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red  and  bloodshot,  which  lasted  about  four  days,  when  it 
cleared  up  and  became  normal  in  its  appearance. 

The  employee  testified  that  "this  was  in  the  afternoon,  and 
my  eye  was  running  water.  I  did  not  tjontinue  to  do  my  reg- 
ular work.  I  did  sandpapering.  I  didn't  do  my  regular  work 
because  I  couldn't  lie  under  the  boat  to  finish  it:  my  eye 
would  keep  filling  up  with  water.  Standing  up  I  could  keep 
the  cloth  up  to  my  eye  and  wash  it.  My  eye  felt  just  as  if 
there  was  something  in  it  and  has  felt  that  way  ever  since." 

He  testified  that  he  had  never  noticed  any  trouble  with  his 
eye  before  this  accident;  that  formerly,  in  the  year  1898,  he 
was  qualified  as  a  marksman  with  the  use  of  this  right  eye 
while  a  member  of  the  militia.  A  part  of  his  work  consisted 
in  lettering  the  names  on  boats,  which  he  did  with  paint  or 
gold  letters,  drawing  the  designs  therefor  and  painting  or  gild- 
ing them  afterwards.  He  had  never  had  any  trouble  in  doing 
this  lettering  until  two  months  after  the  accident,  when  he 
noticed  that  he  could  not  see  with  the  right  eye  properly  to 
draw  the  lines  and  letters. 

He  testified  that  "about  two  months  after  the  accident  I  was 
sitting  in  my  kitchen  about  8  o'clock  in  the  evening.  I  was  look- 
ing up  the  dates  on  a  calendar  ob  the  wall  for  a  date  in  connect 
tion  with  a  time  that  was  coming  off  of  the  society.  I  put  my 
hand  over  my  left  eye  and  I  couldn't  see  the  calendar.  That 
was  the  first  time  I  discovered  I  couldn't  see  that  calendar." 

About  two  days  after  this  he  went  to  Dr.  Henry  G.  Carroll 
for  treatment,  who  found  that  a  cataract  was  developing  in 
the  right  eye.  His  vision  has  since  become  reduced  to  below 
one-tenth  normal  with  glasses  on  account  of  the  cataractous 
condition. 

Dr.  William  J.  Daly,  who  was  appointed  an  impartial  physi- 
cian by  the  Board,  reported  and  personally  testified  as  follows:  — 

In  the  case  of  William  A.  Gertz  of  68  Front  Street,  Marblehead,  kindly 
referred  by  you  to  me  as  the  impartial  physician  under  section  8,  Part  III., 
of  the  act,  I  find  the  following:  — 

Mr.  Gertz  shows  atypical  cataractous  changes  in  the  lens  of  his  right 
eye.  There  are,  further,  minute  corneal  scars  and  possible  disorganization 
of  the  globe  contents  behind  the  cataractous  lens.    His  vision  in  that  eye 
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is  but  the  perception  of  light,  and  that  he  projects  falsely.    It  is  therefore^ 
of  course,  under  one-tenth  of  normal,  and  glasses  do  not  help. 

I  can  find  no  causal  connection  between  his  accident  of  Sept.  23,  1913, 
and  the  present  condition  in  his  right  eye.  I  think  it  possible  that  an  acci- 
dent at  some  time  may  have  produced  this  condition,  but  the  accident  he 
describes  could  not  possib^  have  done  so. 

The  stuff  he  was  using  (Bull  Dog  Paint  Remover)  fell  from  his  brush 
into  his  eye,  a  distance  of  2  feet.  The  amount  was  a  half  tablespoonful  and 
may  have  been  a  little  more.  He  states  that  the  resulting  redness  of  the 
eye  was  all  gone  in  four  days.  He  first  noticed  his  blindness  accidentally 
two  months  after. 

I  can  find  causal  connection  by  neither  mechanical,  inflammatory, 
chemical,  bacterial  nor  toxic  process  between  his  accident  and  the  objective 
condition. 

Wm.  J.  Daly. 

Drs.  Walter  B.  Lancaster  and  Alman  G.  Morse,  oculists  called 
by  the  insurer,  testified  substantially  as  Dr.  Daly. 

Dr.  Henry  G.  Carroll,  a  general  practitioner  called  by  the  em- 
ployee, testified  in  substance  that  the  chemical  action  of  the 
fluid  which  fell  into  the  claimant's  eye  had  not  caused  the  cata- 
ract because  the  condition  of  the  eye  did  not  indicate  that  the 
chemical  had  eaten  through  the  tissues  so  as  to  reach  the  lens 
by  chemical  action. 

He  testified  that,  in  his  opim'on,  the  weight  of  a  half  table- 
spoonful  of  the  fluid  falling  a  distance  of  about  18  inches  into 
the  employee's  eye  might  have  been  sufiicient,  from  the  eflFect  of 
its  blow  or  concussion,  to  have  hastened  or  accelerated  the  com- 
ing of  a  cataract,  if  a  latent  cataractous  condition  had  exbted  in 
the  eye  prior  to  the  accident;  but  that  the  effect  of  such  a  slight 
blow  would  probably  not  have  been  suflScient  to  have  caused  the 
cataractous  condition  in  the  eye,  if  it  had  not  existed  before 
such  accident. 

Prs.  Daly,  Lancaster  and  Morse  testified  that,  in  their  opin- 
ion, the  impact  of  the  weight  of  the  liquid  would  not  have  been 
suflBcient  either  to  have  originally  caused  the  cataract  or  to  have 
hastened  or  accelerated  a  pre-existing  latent  one.  Dr.  Lancaster 
testified  that,  in  his  opinion,  it  was  possible  that  the  inflamma- 
tion in  the  eye  resulting  from  the  chemical  action  did  hasten  a 
pre-existing  latent  cataract  in  the  eye,  but  that,  in  his  opinion, 
it  was  not  probable;  he  based  this  opinion  on  the  fact  that  irri- 
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tants  were  frequently  used  in  order  to  cure  or  alleviate  a  cata- 
ractous  condition  by  increasing  the  circulation,  and  that  they 
did  not  in  his  experience  result  in  aggravating  cataractous  condi- 
tions. In  the  opinion  of  all  the  physicians  a  cataractous  condi- 
tion of  the  eye,  though  latent  and  not  noticed  by  the  employee, 
existed  before  the  injury. 

The  committee  finds  that  the  cataract  was  not  caused  by  the 
injury;  that  a  cataract  did  exist  in  an  incipient  condition  in 
the  employee's  eye  before  the  injury;  and  that  on  the  weight 
of  the  evidence  it  was  not  hastened  or  accelerated  thereby. 
The  main  consideration  in  favor  of  the  employee  was  that  he 
testified  he  had  never  noticed  any  impairment  of  the  vision 
of  this  eye  before  the  injury,  and  began  to  notice  an  impair- 
ment in  about  two  weeks  thereafter.  Its  weight,  however, 
seems  to  be  overborne  by  the  other  evidence  and  testimony  in 
the  case,  so  that  the  committee  finds  as  above  stated.  The 
committee,  however,  rules  that  the  insurer  is  precluded  by  the 
terms  of  its  compensation  agreement  with  the  employee  from 
raising  this  issue  now,  and  that  there  is  due  to  the  employee 
thirty-one  weeks'  compensation  at  the  rate  of  $9  per  week, 
being  the  balance  of  the  period  of  fifty  weeks,  after  the  nine- 
teen weeks  already  paid  by  the  insurer. 

A  copy  of  this  agreement  regarding  compensation  is  hereto 
annexed. 

David  T.  Dickinson. 

John  M.  Cashman,  arbitrator  representing  the  employee, 
agrees  with  the  finding  submitted,  in  so  far  as  it  relates  to  the 
insurer  being  precluded  by  its  compensation  agreement  from 
raising  this  issue  at  the  present  time,  and  as  to  the  amount 
due  to  the  employee. 

George  H.  McDermott,  arbitrator  representing  the  insurer, 
dissents  and  finds  that  the  insurer  should  not  be  precluded 
from  refusing  to  continue  payments  after  discovery  of  the  mis- 
take under  which  the  agreement  was  made. 
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wobufbw*8  comfembation  act, 
Ikdubtbiai<  Aocxdent  Boabd, 
Boston,  lL*as. 

Every  agreement  in  regard  to  compensation  under  thia  act  ia  subject  to  approval  by  the  InduB- 
triai  Accident  Board,  and  a  memorandum  of  the  same  must  be  filed  with  the  Board,  whether  aakl 
agreement  is  written  or  oral,  and  whether  it  is  made  by  one  or  both  partiee,  or  in  the  form  of  a 
receipt.  Any  weekly  pajrments  or  settlement  under  toe  act,  whether  purporting  to  be  final  or 
otherwise,  may  be  reviewed  by  the  Board.  (Section  20,  Fart  IT.,  and  sections  4  and  12.  Part  III., 
chapter  761  of  the  Acts  of  1911,  and  amendments  thereto,  and  Rule  No.  6  adopted  by  the  Board.) 

William  A.  Gertz,  Employee. 
Royal  Indemnity  Company,  Insiarer. 
Agreement  in  Regard  to  Compensation. 

We,  William  A.  Gertz,  residing  at  city  or  town  of 

Name  of  injured  employee. 

68  Front  Street,  Marblehead,  Mass.,  and  the 

Royal  Indemnity  Co.,  85  Water  Street,  Boston,  Mass., 

Name  and  address  of  insurance  association  or  company. 

have  reached  an  agreement  in  regard  to  compensation  for  the  injury 
sustained  by  said  employee  while  in  the  employ  of 

Steams  &  McKay,  89  Front  Street,  Marblehead,  Mass. 

Here  insert  name  and  address  of  employer. 

Here  insert  the  time,  including  hour  and  date  of  accident,  the  place  where  it  ocouned,  the  nature 
and  cause  of  injury,  and  other  cause  or  ground  of  claim. 

Inj'ury  occurred:  9 — 23 — 13. 

Compensation  began :  9 — ^23 — 13. 

Disability  ended:  No  lost  time. 

Injured  lost  no  time. 

Compensation  to  be  paid  in  the  sum  of  $9  for  a  period  of  fifty  weeks  for 
reduction  of  vision  in  the  right  eye  to  less  than  one-tenth  of  normaL 
(Massachusetts  Compensation  Act,  Part  II.,  section  11(&).) 

The  terms  of  the  agreement  follow: 

Here  state  the  sum  per  week  agreed  upon,  subject  to  the  terms  of  the  act. 

Average  weekly  wages,  $18. 
Amount  agreed  upon,  $9. 

Total  paid  employee 

Hospital  and  medical  services 

B.  Williamson  Wm.  A.  Gertz 

Witness.  Name  of  injured  onployee. 

85  Water  Street,  Boston,  Mass.  Rotal  iNDEMNmr  Co. 

City  or  town,  street  and  number.  Name  of  insurance  association  or  oompany. 

H.  E.  DuNKLE,  Chief  Adjuster, 

Approved  Feb.  6,  1914,  subject  to  the  provimons  of  the  Workmen's 
Compensation  Act. 
Industrial  Accideni  Board,  Robert  E.  Grandfield,  Secretary. 
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Findings  and  DecUion  of  the  Industrial  Accident  Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  Wednesday,  June  10,  1914,  at  2.45 
P.M.,  and,  revising  the  decision  of  the  committee  of  arbitration, 
finds  and  decides  as  foUows:  — 

The  question  in  dispute  was  whether  the  insurer  was  entitled 
to  apply  for  authority  to  terminate  the  payment  of  the  addi- 
tional compensation  provided  by  the  statute  for  the  reduction  of 
the  vision  in  either  eye  to  one-tenth  normal  when  the  evidence 
showed  that  the  reduction  of  vision  was  not  due  to  a  personal 
injury  arising  out  of  and  in  the  coiu'se  of  the  employment. 

The  parties  had  come  to  an  agreement  upon  the  assumption 
that  the  injury  received  by  the  employee  did,  in  fact,  cause  the 
reduction  in  vision,  and  said  agreement  had  been  duly  approved 
by  the  Industrial  Accident  Board,  the  usual  form  of  approval 
having  been  indorsed  on  said  agreement,  to  wit:  "Approved 
Feb.  5,  1914,  subject  to  the  provisions  of  the  Workmen's  Com- 
pensation Act,  Industrial  Accident  Board,  Robert  E.  Grandfield, 
Secretary." 

The  evidence  is  substantially  reported  by  the  committee  of 
arbitration,  and  shows  that  the  cataractous  condition  of  the  eye, 
which  caused  the  reduction  in  vision,  was  in  existence  prior  to 
the  time  of  the  injury.  The  committee  of  arbitration  ruled, 
however,  that  the  insurer  was  "precluded  by  the  terms  of  its 
compensation  agreement  from  raising  this  issue,"  and  awarded 
compensation  to  the  employee  in  accordance  with  said  agree- 
ment. 

The  Industrial  Accident  Board  rules  that  it  has  authority  to 
review  the  agreement  entered  into  between  the  parties  (Part  III., 
section  12),  providing  that  "any  weekly  payment  under  this 
act"  may  be  so  reviewed,  and  "on  such  review  it  may  be  ended, 
diminished  or  increased  ...  if  the  board  finds  that  the  condi- 
tion of  the  employee  warrants  such  action." 

The  Board  therefore  finds,  upon  all  the  evidence,  that  the 
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weekly  payments  under  the  agreement  above  referred  to  should 
end,  and  hereby  revokes  its  approval  of  said  agreement,  cancel- 
ing same  on  its  records. 

James  B.  Carroll. 

Dudley  M.  Holman. 

Edw.  F.  McSweeney. 


Case  No.  772. 

John  Ollie,  Employee. 

Hunt  Rankin  Leather  Company,  Employer. 

Travelers  Insurance  Company,  Insurer. 

Refusal  to  undergo  Operation  Unreasonable  and  Fur- 
ther Compensation  not  due. 

The  employee,  a  native  of  Turkey,  objected  and  refused  to  undergo  an  operatioD 
because  he  would  be  distressed  at  the  appearance  of  his  hand  with  the  fin^r 
removed,  as  would  also  his  family  and  countrymen  when  he  returned  home. 
The  medical  testimony  showed  that  if  a  simple  operation  were  performed  he 
would  be  recovered  therefrom  and  able  to  resume  his  regular  work  in  six  weeks 
thereafter. 
Hdd^  that  the  employee's  refusal  to  undergo  the  operation  is  unreasonable,  and  that 
his  compensation  for  total  or  partial  incapacity  should  terminate  at  the  end  of 
six  weeks  from  date  of  hearing. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  John  Ollie  v.  Travelers 
Insurance  Company,  this  being  case  No.  772  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Osmond  Hassan 
of  Peabody,  representing  the  employee,  and  Thomas  S.  Sullivan, 
Esq.,  of  Salem,  Mass.,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  in  the  Selectmen's  Room,  Town  Hall,  Pea- 
body,  Mass.,  on  Wednesday,  April  15,  1914,  at  10.30  a.m. 

The  committee  finds  that  this  employee  received  an  injury 
arising  out  of  and  in  the  course  of  his  employment  on  Nov.  24, 
1913,  by  reason  of  the  index  finger  on  his  left  hand  being  lacer- 
ated and  somewhat  crushed  in  a  machine  roller  at  the  factory  of 
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the  said  employer.  His  average  weekly  wages  were  $7*  As  a  re- 
sult of  the  injury  said  finger  has  been  rendered  stiflF  and  perma- 
nently incapable  of  use,  and  the  committee  finds  on  the  testimony 
of  Dr.  S.  Chase  Tucker,  and  on  its  observation  of  the  finger, 
that  a  simple  surgical  operation  would  remedy  his  present  par- 
tial incapacity  for  work,  due  to  the  interference  of  the  stiff 
finger  with  the  motions  of  the  hand.  This  fact  was  brought 
to  the  employee's  attention  by  the  secretary  of  the  Board  on 
Feb.  26,  1914,  also  by  his  physician,  said  Dr.  Tucker,  and  by  his 
friends.  The  employee  is  a  native  of  Turkey  and  about  forty- 
five  years  of  age,  and  objected  and  refused  to  undergo  the  op- 
eration because  he  would  be  distressed  at  the  appearance  of  his 
hand  with  the  finger  removed,  as  would  also  his  family  and 
countrymen  when  he  returned  home.  The  medical  testimony 
showed  that  if  an  operation  were  performed  he  would  be  re- 
covered therefrom  and  able  to  resume  his  regular  work  in  six 
weeks  thereafter. 

The  committee  finds  that  his  refusal  to  undergo  the  operation 
is  unreasonable,  and  that  his  compensation  for  total  or  partial 
incapacity  should  terminate  at  the  end  of  six  weeks  from  April 
15,  1914,  the  date  of  the  hearing,  and  that  he  is  entitled  to  the 
following  compensation:  seven  weeks  from  Feb.  24,  1914,  to 
April  15,  1914,  at  $4  a  week,  $28;  twelve  weeks'  additional  com- 
pensation at  $4  a  week,  for  the  permanent  loss  of  finger,  $48;  six 
weeks  from  April  15, 1914,  to  May  27, 1914,  $24;  aggregating  $100. 

David  T.  Dickinson. 
Thomas  S.  Sullivan. 
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Cabb  No.  774. 

William  E.  Grady,  Employee. 

F.  S.  Perkins  Company,  Employer. 

Fidelity  and  Deposit  Company,  of  Maryland,  Insurer. 

Employee  not  entitled  to  Compensation  on  Account  op 
Possible  Reduction  in  Earning  Capacity.  Compen- 
sation Payments  are  due  only  when  the  Employee 
EARNS  A  Lower  Average  Weekly  Wage  than  that 

RECEIVED    BY    HIM    BEFORE    THE    INJURY. 

The  evidence  showed  that  the  employee,  manager  for  the  subflcriber,  reoeiTed  a 
I>er8onal  injury  arising  out  of  and  in  the  course  of  his  employment,  by  reason 
of  a  cut  by  a  circular  saw  which  necessitated  the  amputation  of  the  forefinger 
and  caused  material  dalbiage  to  the  second  finger  of  the  right  hand.  The  em- 
ployee claimed  that  his  earning  capacity  had  been  lessened  by  reason  of  the 
injury,  stating  that  whereas  he  was  able  to  earn  $27  weekly  before  said  injuiy. 
he  was  able  to  earn  only  $13.60  weekly  afterward.  The  record  of  the  meeting 
of  the  corporation  by  which  he  was  employed  showed  that  by  vote  of  said  cor- 
poration at  its  annual  meeting,  seven  months  after  the  injury,  the  employee's 
wages  were  fixed  at  $27  for  the  ensuing  year.  Despite  this  vote  it  was  claimed 
that  the  earning  capacity  of  the  employee  was  only  $13.50  weekly. 

Hddt  that  the  employee  Was  not  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision. — ^The  Industrial  Accident  Board  aflBnns  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  CommiMee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  William  E. 
Grady  v.  Fidelity  and  Deposit  Company  of  Maryland,  this  being 
case  No.  774  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  Mr.  A. 
M.  Goldsmith  of  Park  Road,  Winchester,  representing  the 
insurer,  and  Mr.  William  A.  DriscoU  of  5  Merrimac  Street, 
Lowell,  Mass.,  representing  the  employee,  heard  the  parties 
and  their  witnesses  at  the  Aldermanic  Chamber  of  the  Lowell 
City  Hall,  Friday,  May  15,  1914,  at  2  p.m.  Appearances:  Albin 
L.  Richards,  Esq.,  for  insurer;   employee,  unrepresented. 


QRABY  V.  FTOELITY  AND  DEPOSIT  COMPANY.  679 

The  facts  in  this  case  appear  to  be  as  follows:  — 

On  July  15,  1913,  the  Industrial  Accident  Board  received  a 
report  signed  by  Josephine  Boyle,  bookkeeper,  that  William  E. 
Grady,  sixty  years  of  age,  employed  as  a  manager  at  an  aver- 
age weekly  wage  of  $27  by  the  F.  S.  Perkins  Company,  at 
their  machine  shop  in  Lowell,  was  injured  on  Saturday,  July  12, 
1913,  by  being  caught  with  a  circular  saw  which  injured  the 
first  two  fingers  of  his  right  hand.  The  forefinger  and  middle 
finger  were  badly  cut,  making  amputation  of  the  forefinger 
necessary^  and  materially  injuring  the  second  finger.  Said  F. 
S.  Perkins  Company  are  insured  with  the  Fidelity  and  Deposit 
Company  of  Maryland. 

It  appears  that  the  insurer  accepted  liability  in  connection 
with  Grady's  injury,  and  paid  compensation  for  disability  at 
the  rate  of  $10  a  week,  the  maximum  amount  allowed  under 
the  law,  up  to  Dec.  1,  1913,  and  partial  disability,  at  the  rate 
of  $6.75  a  week,  based  upon  the  difference  between  hb  average 
weekly  wages  at  the  time  of  the  injury  and  his  earnings  at  that 
time,  from  Dec.  1,  1913,  to  April  4,  1914. 

Albin  L.  Richards,  Esq.,  representing  the  insurer,  stopped 
compensation  on  April  4,  1914,  on  the  ground  that  Grady  was 
not  an  employee  under  the  act. 

W.  Bateson  Redhead  of  16  A  Street,  Lowell,  testified  he  was 
a  machinist  for  the  F.  S.  Perkins  Company,  and  had  been 
working  for  this  concern  seven  or  eight  years.  He  had  nothing 
to  do  with  the  books  and  knew  nothing  about  the  payments 
of  the  company.  He  knew  that  two  of  the  shareholders  of  the 
company  were  Mr.  Grady  and  Mr.  Woodworth.  He  saw  Mr. 
Grady  about  five  minutes  after  the  accident.  In  Mr.  Grady's 
absence  he  took  charge  of  the  shop.  Mr.  Grady  did  not  re- 
turn to  work  for  about  three  months  after  the  injury,  then 
would  make  an  occasional  call,  and  go  home,  not  remaining 
about  the  factory  for  any  length  of  time. 

He  could  not  state  when  Mr.  Grady  started  to  work  steadily 
after  the  injury,  but  he  knew  that  from  April  4,  1914,  he  was 
in  all  the  time.  Lathe  work  was  not  in  Grady's  usual  line  of 
work,  but  he  did  it  occasionally.  The  regular  line  of  work  was 
pattern  making,  carpenter  work  and  blacksmithing.  Since  the 
injury  he  worked  on  lathes  and  attended  to  duties  as  manager 
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of  the  company;  did  no  blacksmithing,  but  had  done  a  little 
carpenter  work.  Mr.  Grady  talked  to  customers,  made  prices, 
etc. 

In  answer  to  questions  by  Mr.  Grady,  Mr.  Redhead  replied 
that  Mr.  Grady  did  not  do  any  blacksmithing  because  he  could 
not  very  well  do  so.  Since  the  injury  Grady  did  no  splitting, 
putting  in  keys,  and  but  little  woodwork.  At  the  time  of  the 
accident  he  was  making  pattern  back  rest  for  the  American  Hide 
and  Leather  Company. 

Charles  N.  Williams  of  Lowell  testified  that  he  held  no  ofiice 
in  the  F.  S.  Perkins  Company.  The  records  of  the  F.  S.  Per- 
kins Company  were  put  in  his  bank  for  safekeeping,  and  in 
this  way  he  came  into  the  possession  of  them.  He  owned  a 
few  shares  in  the  F.  S.  Perkins  Company.  Other  shareholders 
were  Mr.  Woodworth,  Mr.  Carey,  Mrs.  Perkins  and  the  estate 
of  William  Smith  and  Mrs.  William  E.  Grady.  He  thought 
the  capital  stock  of  the  company  was  $12,000.  The  Board  of 
Directors  had  voted  a  salary  of  $27  a  week  to  Mr.  Grady. 
This  Board  consisted  of  Mr.  Woodworth  and  Mr.  and  Mrs. 
Grady. 

Artemus  B.  Woodworth  of  Lowell,  director  of  the  F.  S. 
Perkins  Company,  testified  that  at  the  time  the  vote  was 
passed,  on  February  5,  the  directors  knew  that  Mr.  Grady  had 
met  with  this  accident.  He  did  not  think  the  payment  of  this 
money  was  discussed  at  the  meeting.  He  considered  Grady 
had  authority  to  decide  what  his  own  compensation  should  be 
up  to  $27  a  week,  that  was  voted  him.  Grady  worked  for 
Perkins  prior  to  his  death.  Grady  now  conducted  aU  corre- 
spondence, fixed  prices,  supervised  and  employed  the  help,  etc. 
He  did  not  know  whether  a  record  was  kept  of  the  amount  of 
money  drawn  by  Mr.  Grady  since  the  injury;  thought  divi- 
dends of  5  per  cent,  had  been  paid  yearly  by  the  F.  S.  Perkins 
Company. 

William  E.  Grady,  the  injured  man,  testified  that  he  had 
been  voted  a  weekly  salary  of  $27  at  the  annual  meeting  of 
Feb.  5,  1914;  could  not  tell  how  much  he  had  drawn  from  this 
concern  since  the  injury.  He  read  the  following  from  the  rec- 
ords of  the  company:  — 

Voted,  That  Mr.  Grady  be  paid  for  his  services  as  treasurer 
and  manager  of  the  F.  S.  Perkins  Company,  $27  a  week. 
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The  120  shares  of  stock  in  the  F.  S.  Perkins  Company  were 
valued  at  $100  each,  of  which  Grady  owned  55  and  his  wife 
10  shares.  He  couldn't  tell  how  much  he  had  drawn  from  the 
concern  since  the  injury,  but  did  not  intend  to  draw  the  full 
amount  of  $27  voted  as  his  salary  by  the  corporation  and 
release  the  corporation  from  all  claim.  The  first  three  years 
no  dividends  were  paid,  but  since  that  time  dividends  were 
paid  at  the  rate  of  5  per  cent.,  and  some  part  of  the  deferred 
dividends  for  the  first  three  years  had  been  subsequently 
paid  up. 

The  arbitrators  find,  on  the  weight  of  the  evidence,  that 
Grady  and  his  wife  owned  65-120  of  the  capital  stock  of  the 
company;  both  were  members  of  the  Board  of  Directors,  and 
he  was  manager  and  superintendent,  and  acted  in  direct  control. 
It  also  appeared  that  he  did  do  certain  work  around  the  factory 
prior  to  the  injury;  he  made  patterns,  gave  orders,  disposed  of 
and  bought  stock,  etc. 

The  arbitrators  find  that,  as  a  result  of  the  injury  of  July  12, 
1913,  Grady  was  disabled  for  work  until  Dec.  1,  1913,  and  that 
partial  disability  existed  from  that  time. 

Miss  May  E.  P.  Lowney,  inspector  for  the  Industrial  Acci- 
dent Board,  made  an  inspection  of  the  F.  S.  Perkins  Company's 
books,  and  stated  that  the  books  showed  Grady  receiving  no 
pay  from  the  time  of  the  injury  up  to  Dec.  1,  1913,  and  at  the 
rate  of  $13.50  from  said  date  of  Dec.  1,  1913,  up  to  the  date 
of  the  hearing. 

On  the  evidence  the  arbitrators  find,  as  a  fact,  that  Grady 
is  an  employee,  as  contemplated  by  section  2,  Part  V.,  of  the 
act,  and  as  such  employee,  insured  by  the  F.  S.  Perkins  Com- 
pany under  the  act,  is  entitled  to  the  compensation  provided 
by  law  for  injured  employees. 

The  arbitrators  find,  on  the  evidence,  that  total  disability 
existed  from  the  date  of  the  injurj'^  of  July  12,  1913,  until 
Grady  returned  to  work  at  a  weekly  wage  of  $13.50,  on  Dec.  1, 
1913,  when  total  disability  ceased.  Grady  was  paid  by  the 
F.  S.  Perkins  Company,  after  Dec.  1,  1913,  until  the  date  of 
hearing,  $13.50  a  week,  this  being  one-half  of  the  ^average 
weekly  wage  received  before  the  injury,  the  decrease  in  wages 
being  alleged  to  have  been  due  to  Grady's  decreased  earning 
power,  a  result  of  the  injury  of  July  12,  1913. 
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The  arbitrators  find  that  the  Board  of  Directors  of  the 
F.  S.  Perkins  Company,  on  Feb.  5,  1914,  voted  that  Grady  be 
paid  for  his  services  $27  a  week,  and  in  consequence  of  this 
vote,  Grady's  wage  being  set  at  the  same  rate  it  was  on  July 
12,  1913,  the  day  of  the  injury,  there  was,  in  fact,  no  difference 
between  the  average  weekly  wage  before  the  injury  and  the 
average  weekly  wage  he  was  able  to  earn  after  Feb.  5,  1914, 
as  contemplated  by  section  10  of  Part  II.,  and  in  consequence 
the  Fidelity  and  Deposit  Company  is  not  obligated  to  pay 
compensation  for  partial  disability  after  Feb.  5,  1914, 

Edw.  F.  McSweeney. 
A.  M.  Goldsmith. 
William  A.  DriscoU  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Ac- 
cident Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Wednesday,  June  24,  1914, 
at  2.45  P.M.,  and  affirms  and  adopts  the  findings  and  decision 
of  the  committee  of  arbitration. 

The  facts  are  fully  set  forth  in  the  report  of  the  committee 
of  arbitration.  Briefly,  the  evidence  shows  that  William  E. 
Grady,  the  employee,  manager  of  the  F.  S.  Perkins  Company, 
received  a  personal  injury  arising  out  of  and  in  the  course  of 
his  employment  on  Saturday,  July  12,  1913,  by  reason  of  a 
cut  by  a  circular  saw,  which  necessitated  the  amputation  of 
the  forefinger  and  caused  material  damage  to  the  second  finger 
of  the  right  hand.  Compensation  was  paid  by  the  insurer,  in 
accordance  with  the  requirements  of  the  statute,  until  April  4, 
1914,  when  the  insurer  suspended  payments  on  the  ground  that 
the  said  Grady  was  not  an  employee  within  the  meaning  of  the 
word  as  defined  in  said  statute.  The  committee  foimd  and 
the  Board  affirms  the  finding  that  the  said  Grady  is  an  em- 
ployee, said  Grady  being  a  "person  in  the  service  of  another" 
under  an  express  contract  of  hire,  his  employment  not  being 
casual,  and  said  employment  being  in  the  usual  course  of  the 
business  of  the  subscriber,  a  duly  organized  corporation. 
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The  said  employee  claims  that  bis  earning  capacity  has  been 
lessened  by  reason  of  the  injury,  claiming  that  whereas  he  was 
able  to  earn  $27  weekly  before  said  injury  he  is  now  able  to 
earn  only  $13.50  weekly.  This  claim  is  based  upon  the  loss  of 
the  forefinger  and  the  material  injury  to  the  second  finger,  by 
reason  of  which  he  is  not  now  able  to  perform  certain  manual 
labor  that  he  was  formerly  able  to  undertake.  The  evidence 
also  shows  that  the  corporation  at  its  annual  meeting  on  Feb. 
5,  1914,  voted  "that  Mr.  Grady  be  paid  for  his  services,  as 
treasurer  and  manager  of  the  F.  S.  Perkins  Company,  $27  a 
week."  The  corporation  is  capitalized  at  $12,000,  in  120 
shares  of  the  par  value  of  $100  each,  the  majority  holdings 
being  in  the  hands  of  the  employee,  Grady,  and  his  wife,  the 
former  owning  55  shares  and  the  latter  10.  Tlie  employee 
states  that  he  has  only  been  drawing  $13.50  weekly  from  the 
company  since  that  time,  although  no  action  has  been  taken 
by  the  corporation  to  rescind  its  vote.  He  claims  compensa- 
tion under  Part  II.,  section  10,  on  the  basis  of  an  earning 
capacity  of  $13.50  weekly.  His  ability  as  manager  and  treas- 
urer of  the  corporation  has  not  been  lessened  by  the  injury. 
The  Board  finds  upon  this  evidence  that  the  average  weekly 
wages  which  the  said  employee  is  able  to  earn  are  $27  a  week, 
said  earning  capacity  dating  from  Feb.  5,  1914. 

In  order  to  be  entitled  to  compensation  on  account  of  partial 
incapacity,  the  employee  must  in  fact  earn  less  wages  than  at 
the  time  of  the  injury.  The  section  applicable  provides:  "While 
the  incapacity  for  work  resulting  from  the  injury  is  partial,  the 
association  shall  pay  the  injured  employee  a  weekly  compensa- 
tion equal  to  one-half  the  difference  between  his  average  weekly 
wages  before  the  injury  and  the  average  weekly  wages  which 
he  b  able  to  earn  thereafter.  ..."  Grady's  average  weekly 
wages  at  the  time  of  the  injury  were  $27.  His  average  weekly 
wages  as  treasurer  and  manager  on  and  after  Feb.  5,  1914,  were 
fixed  by  the  corporation  which  engaged  him  at  $27  a  week. 
"Half  the  difference  between  his  average  weekly  wages  before 
the  injury  and  the  average  weekly  wages  which  he  is  able  to 
earn  thereafter"  is  nothing;  therefore  the  Board  finds  that  noth- 
ing is  due  the  said  employee  under  this  section. 

The  employee  sustained  a  "loss  by  severance  of  at  least  one 
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phalange  of  a  finger/'  and  was  entitled  to  and  has  received  the 
additional  compensation  provided  by  the  statute  for  said  loss. 
This  provision  was  intended  to  compensate  an  employee  for  the 
specific  loss  sustained,  upon  a  workmen's  compensation  basis, 
and  is  entirely  apart  from  the  payments  which  are  due,  provided 
the  employee  suffers  loss  of  earning  power  by  reason  of  the  in- 
jury. This  employee  is  not  now  suffering,  by  reason  of  the  in- 
jury, from  a  loss  of  earning  power  as  treasiurer  and  manager. 
The  corporation  which  engaged  him  fixed  his  salary  at  the  same 
rate  as  that  earned  by  him  "before  the  injury,"  and  until  there 
is  a  loss  in  earning  power,  by  reason  of  the  personal  injury  re- 
ceived, no  compensation  is  due  under  the  statute. 

Since  the  Workmen's  Compensation  Act  provides  that  com- 
pensation shall  be  paid  on  account  of  total  incapacity  for  work 
for  a  period  of  five  hundred  weeks  from  the  date  of  the  injury, 
and  for  a  period  of  three  hundred  weeks  from  said  date  if  the 
incapacity  becomes  partial,  the  right  is  reserved  to  review  this 
case  under  Part  III.,  section  12,  at  any  time  during  the  pre- 
scribed periods,  if  the  facts  warrant  said  review. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 


Case  No.  777. 

John  Callahan,  Employee. 

A.  G.  Walton,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  Insurer. 

Personal  Injury  which  occurs  Several  Hours  after  the 
Employee  performs  Errand  given  him  by  his  Superior, 

AND  AT  THE    EnD  OF   HIS   SATURDAY   NiGHT's    DIVERSION, 
DOES  NOT  ARISE  OUT    OF  THE  EMPLOYMENT. 

The  employee  completed  his  day*8work  at  4  o'clock,  and  was  requested  by  his  fore- 
man to  report  for  duty  the  following  day,  at  which  time  he  was  to  bring  a  bottle 
of  muriatic  acid  for  use  in  connection  with  the  work  of  soldering.  During  the 
evening,  at  about  7.30  o'clock,  he  purchased  the  add  and  placed  the  bottle  and 
c6n tents  in  his  right-hand  hip  pocket.    He  then  visited  a  place  where  intosicants 
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were  sold  and  enjoyed  himself  in  other  ways  until  about  10  o'clock,  when  he 
felt  a  wet  substance  on  his  right  hip.  Upon  examination  he  noticed  that  about 
one-third  of  the  acid  was  gone*  and  later  found  that  he  had  sustained  a 
third-degree  burn  as  a  result  of  the  contact  of  said  acid  with  his  flesh. 

Held,  that  the  injury  arose  out  of  and  in  the  course  of  his  employment. 

Review  before  the  Industrial  Accident  Board. 

Decisum,  —  The  Induatrial  Accident  Board,  revising  the  findings  of  the  committee 
of  arbitration,  decides  that  the  injury  did  not  arise  out  of  and  in  the  course  of 
the  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  761,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  John  Callahan  v.  Em- 
ployers' Liability  Assurance  Corporation,  Ltd.,  this  being  case 
No.  777  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Percy  B.  Lamb 
of  Chelsea,  representing  the  employee,  and  W.  Lloyd  Allen,  Esq., 
of  Boston,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  in  the  Aldermanic  Chamber,  City  Hall,  Chelsea, 
Mass.,  on  Tuesday,  April  21,  1914,  at  10.30  a.m.  John  M. 
Morrison,  Esq.,  appeared  as  counsel  for  the  insurer. 

This  employee  is  a  laborer.  On  Oct.  4,  1913,  a  Saturday, 
about  4  o'clock,  at  the  close  of  the  day's  work,  he  was  asked  by 
his  foreman  to  report  for  extra  work  on  the  following  day,  Sun- 
day. The  work  was  to  begin  at  7.30  o'clock  a.m.  on  that  Sun- 
day, and  the  employee  was  to  assist  in  soldering  some  metal.  He 
was  further  asked  by  the  foreman  to  get  a  pint  of  muriatic  acid 
and  bring  that  to  the  place  of  work  the  next  morning,  to 
be  used  in  connection  with  the  work  of  soldering.  He  had 
assisted  in  the  work  of  soldering  before.  He  was  not  told  to 
purchase  the  acid  at  any  particular  place  or  time,  or  given  any 
directions  as  to  its  keeping  or  custody.  After  receiving  these 
orders  the  employee  intended  to  buy  this  acid  at  a  drug  store, 
about  five  minutes'  walk  from  his  home.  It  was  nearer  for  him 
to  reach  his  home  after  his  work  Saturday  by  going  directly 
there  than  by  going  to  the  drug  store  first.  He  accordingly 
went  home  first,  changed  his  clothes,  and  went  out,  intending  to 
buy  the  acid  during  the  period  when  he  was  out  on  his  recrea- 
tion Saturday  evening.     He  bought  a  pint  bottle  of  muriatic 
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acid  at  said  drug  store  about  7.30  o'clock  Saturday  evening,  at 
which  place  it  was  done  up  by  the  druggist,  corked  and  wrapped 
in  a  paper  package.  He  put  this  package  in  his  right  hip  pocket 
and  stayed  in  Chelsea  during  the  evening  until  about  10  o'clock. 
During  this  time  he  had  taken  a  few  drinks,  but  there  was  no 
evidence  introduced  or  brought  out  at  the  hearing  that  he  was 
intoxicated. 

The  insurer  was  represented  at  the  hearing  by  counsel,  who  in- 
terrogated the  employee.  About  10  o'clock  in  the  evening  he 
went  with  a  frieud  to  Boston,  and  while  waiting  for  the  car  felt 
a  wet  substance  on  his  right  hip,  and  said  to  the  friend,  ''I  guess 
that's  the  acid."  His  friend  replied,  "  Will  that  burn  you?  "  He, 
the  employee,  said,  "I  don't  think  so.  I  think  it  will  just  dis- 
color."   He  testified  that  about  one-third  of  the  acid  was  gone. 

Evidence  was  not  introduced  or  brought  out  at  the  hearing 
that  the  employee  drank  anything  further  in  Boston.  While  in 
Boston  the  acid  began  to  irritate  and  hurt  him  so  much,  where 
it  had  come  in  contact  with  him,  that  he  went  to  a  hospital  for 
relief.  He  received  a  third-degree  bum  by  the  acid,  and  was  in- 
capacitated for  labor  for  a  period  of  four  weeks  from  the  date  of 
the  injury,  and  employed  and  received  medical  aid  during  the 
first  two  weeks  after  the  injur>^  His  average  weekly  wages 
were  $12. 

The  insurer  contended  that  the  injury  did  not  arise  out  of  or 
in  the  course  of  his  employment;  that  he  had  an  opportunity  to 
take  the  acid  home  before  continuing  out  during  the  evening, 
and  he  should  have  done  so;  and  that  by  failing  to  do  this  the 
injurj^  arose  out  of  and  incidental  to  his  evening's  recreation  and 
not  his  employment. 

The  employer's  report  of  the  accident  states  that  it  occurred 
in  the  course  of  an  errand.  No  time  was  specified  by  his  fore- 
man for  the  performance  of  this  errand;  it  was  left  to  the  em- 
ployee's discretion  when  he  should  do  it. 

The  committee  finds  that  a  laborer  might  reasonably  believe 
that  this  bottle,  done  up  and  sealed  in  a  package,  as  it  was,  was 
safe  for  him  to  carry  during  the  evening,  while  it  was  in  his 
pocket,  without  damage  from  its  leaking  or  burning  him,  and 
that  what  he  did  was  fairly  within  the  scope  of  the  errand  that 
he  was  asked  to  do,  and  that  the  injury  therefore  arose  out  of 
and  in  the  course  of  his  employment. 
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If  it  had  been  shown  that  the  employee  was  intoxicated,  and 
that  the  bottle  was  broken  or  became  uncorked  as  a  result  of 
behavior  while  in  a  state  of  intoxication,  such  facts  might  call 
for  a  different  decision. 

The  committee  finds  that  there  is  due  the  employee  compen- 
sation at  the  rate  of  $6  per  week  from  Oct.  18,  1913,  the  fif- 
teenth day  after  the  injury,  to  Nov.  2,  1913,  and  the  reasonable 
charges  for  medical  services  rendered  him  on  account  of  said  in- 
jury during  the  first  two  weeks  after  said  Oct.  4,  1913. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to  re- 
view and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III.,  of 
the  Workmen's  Compensation  Act  and  the  general  provisions 
of  said  act  and  its  amendments. 

David  T.  Dickinson. 
Percy  B.  Lamb. 

Dissenting  Opinion. 

In  addition  to  the  facts  set  forth  by  tjjp  majority  report  it  is 
important  to  note  that  the  evidence  shows  fairly  that  the  em- 
ployee was  acquainted  with  the  use  of  muriatic  acid  and  its 
action;  that  the  employee  testified  he  bought  the  acid  at  the 
drug  store  at  7.30  p.m.,  because  he  was  then  planning  to  go  to 
Boston  for  an  evening  of  recreation,  and  he  then  knew  he  would 
not  return  to  Chelsea  until  at  least  after  11  p.m.,  the  closing 
time  of  that  particular  drug  store;  that  he  himg  around  Chelsea 
until  nearly  10  p.m.,  though  he  might  have  gone  home  with  the 
acid  in  five  minutes;  that  about  10  p.m.  he  started  for  Boston, 
still  carrying  around  the  bottle  of  acid  in  his  hip  pocket. 

Upon  all  the  evidence  I  find  and  rule  that  this  was  an  injury 
which  did  not  happen  in  the  course  of  the  employee's  employ- 
ment, and  did  not  arise  out  of  the  same. 

W.  Lloyd  Allen. 
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Findings   and   Decision  of  the   Indtistriai  Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Ac- 
cident Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Wednesday,  June  3,  1914, 
at  2  P.M.,  and,  revising  the  report  of  the  committee  of  arbitra- 
tion, finds  and  decides  as  follows:  — 

The  facts  may  be  briefl>  stated:  John  Callahan,  the  em- 
ployee, completed  his  day's  work  at  4  o'clock  on  Saturday 
afternoon,  Oct.  4,  1913,  and  was  requested  by  his  foreman  to 
report  for  extra  duty  the  following  day,  at  which  time  he  was 
to  bring  a  pint  of  muriatic  acid  for  use  in  connection  with  the 
work  of  soldering,  at  which  he  had  previously  assisted.  No 
directions  as  to  when  or  where  the  purchase  should  be  made 
were  given  the  employee.  During  the  evening,  at  about  7.30 
o'clock,  he  purchased  the  acid  and  placed  the  bottle  and  con- 
tents in  his  right-hand  hip  pocket.  He  remained  in  Chelsea 
until  10  o'clock,  taking  a  few  drinks  of  intoxicating  liquor 
during  the  evening,  but  there  was  no  evidence  to  show  that  he 
was  intoxicated,  or  that  the  injury  was  caused  by  reason  of  a 
condition  due  to  drinkirg  said  intoxicants.  At  about  10  o'clock 
in  the  evening  he  felt  a  wet  substance  en  his  right  hip,  and 
upon  examination  noticed  that  about  one-third  of  the  muriatic 
acid  was  gone.  As  a  result  of  contact  with  the  acid  the  em- 
ployee sustained  a  third-degree  biu'n,  and  was  thereby  in- 
capacitated for  a  period  of  four  weeks  from  the  date  of  the 
injury. 

In  considering  the  claim  for  compensation  of  the  employee 
the  Board  is  required  to  pass  upon  the  question  as  to  whether 
this  injury  may  properly  be  said  to  have  arisen  out  of  and  in 
the  course  of  his  employment.  If  the  employee  had  purchased 
the  muriatic  acid  and  proceeded  within  a  reasonable  time  to 
his  home,  and  while  so  proceeding  to  his  home  received  the 
injury,  there  would  probably  be  no  question  as  to  his  right  to 
compensation.  Or  if  the  employee,  having  taken  the  acid 
home,  had  met  with  the  injury  while  taking  it  to  his  place  of 
employment  on  the  following  morning,  his  right  to  compensa-  . 
tion  would  not  be  denied. 
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The  Board  is  of  the  opinion,  however,  that  the  insurer  is  not 
required  to  pay  compensation  in  such  a  case  as  this,  when  the 
injury  occurs  two  and  a  half  hours  after  the  employee  performs 
the  errand  given  him  by  his  superior,  and  at  the  end  of  his 
Saturday  night's  diversion  or  entertainment.  (Smith  v.  Morri- 
son, 5  B.  W.  C.  C.  161  C.  A.  (1911);  Halvorsen  v.  Salversen, 
5  B.  W.  C.  C.  519  C.  S.  (1911).) 

The  Board  finds,  upon  all  the  evidence,  that  the  injury  did 
not  arise  out  of  and  in  the  course  of  the  employment  of  the 
employee,  the  said  John  Callahan,  and  the  claim  of  the  said 
employee  is  therefore  dismissed. 

James  B.  Carroll. 

Dudley  M.  Holman. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 


Case  No.  781. 

George  A.  Fletcher,  Employee. 
Globe  Newspaper  Company,  Employer. 
Casualty  Company  of  America,  Insurer. 

Substitute  Mailer  not  a  Casual  Employee. 

The  employee  was  a  substitute  mailer,  and  had  been  employed  in  that  capacity  by 
various  newspapers  for  a  period  of  about  a  year.  He  had  worked  for  the  sub- 
scriber on  the  night  shift  of  Jan.  14,  1914,  and  the  day  shift  of  Jan.  15,  1914, 
receiving  the  personal  injury  which  incapacitated  him  on  the  latter  date.  He 
had  not  during  the  past  year  been  employed  by  the  subscriber,  but  had  worked 
as  a  substitute  mailer  at  other  newspaper  offices.  While  the  employee  worked 
for  the  Globe  Newspaper  Company  for  only  two  days  as  a  substitute  mailer, 
the  evidence  showed  that  the  employee's  work  as  a  substitute  for  other  mem- 
bers of  the  American  Newspaper  Publishers*  Association,  all  of  whom  were 
under  contract  with  the  typographical  union,  of  which  the  employee  was  a 
member,  to  hire  only  union  mailers,  enabled  him  to  earn  an  average  weekly 
~  wage  during  the  past  year  of  not  less  than  $20,  thus  showing  that  his  employ- 
ment was  substantially  regular. 

Hdd,  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,   having  investigated  the   claim   of   George   A. 
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Fletcher  v.  Casualty  Company  of  America,  this  being  case  No. 
781  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman  of  the  Industrial  Accident  Board,  chairman,  Franklin 
M.  Cohen,  Esq.,  representing  the  employee,  and  Herbert  L. 
Barrett,  Esq.,  representing  the  insurer,  heard  the  parties  and 
their  witnesses  in  the  Hearing  Room  of  the  Industrial  Accident 
Board,  1  Beacon  Street,  Boston,  Mass.,  on  Monday,  March  30, 
1914,  at  10  A.M.,  and  on  Monday,  May  18,  1914,  at  3  p.m. 

George  A.  Fletcher,  30  Temple  Street,  Boston,  is  a  news- 
paper mailer,  and  was  at  work  for  the  Globe  Newspaper  Com- 
pany on  Jan.  15,  1914,  when  he  was  injured  by  slipping  off  the 
side  of  a  platform.  He  sprained  his  ankle  and  broke  a  bone 
in  his  leg.  He  was  receiving  S3.15  a  day  as  a  mailer.  He 
belongs  to  the  union,  and  at  the  time  he  was  injured  was  a 
substitute.  A  substitute  is  supi)osed  to  fill  any  position;  that 
is,  if  a  man  lays  off,  the  substitute  takes  his  place,  no  matter 
what  he  does.  During  the  past  year  Fletcher  has  worked  for 
different  Boston  newspapers  as  substitute,  but  is  not  employed 
regularly  on  any  of  them. 

The  insurance  company  contended  that  Mr.  Fletcher's  em- 
ployment was  but  casual,  and  that  he  was  not  entitled  to 
recover  compensation. 

It  appeared  in  evidence  that  he  applied,  on  Jan.  14,  1914, 
for  a  position  as  substitute  on  the  "Boston  Globe,"  and  worked 
that  night;  that  he  then  applied  the  following  morning,  there 
being  a  vacancy,  and  while  he  was  completing  that  day's  work 
he  received  the  injury.  The  Boston  newspapers  are  members 
of  the  American  Newspaper  Publishers'  Association,  and  they 
have  contracts  with  the  International  Typographical  Union  and 
with  the  Boston  Mailers'  Union  No.  1,  which  is  a  branch  of 
the  International  Typographical  Union.  They  do  not  employ 
men  as  individuals,  but  make  their  contract  direct  with  the 
International  Typographical  Union  and  with  Boston  Mailers' 
Union  No.  1  and  it  is  part  of  that  contract  that  no  one  not 
a  member  of  Typographical  Union  No.  13  or  Boston  Mailers' 
Union  No.  1,  shall  be  employed  by  any  of  the  papers  except 
in  cases  of  emergency  when  the  unions  are  unable  to  iwi^Lsh 
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union  men,  and  as  soon  as  union  men  are  furnished  Aon-union  men 
employed  during  the  emergency  must  give  way  for  the  union 
men.  The  laws  of  the  union  regulate  when  a  "substitute" 
may  become  a  "regular,"  and  the  newspaper  itself  has  no 
choice  in  the  matter,  its  contract  being  made  with  the  union 
and  not  with  individual  members  of  the  union.  A  substitute 
ordinarily  makes  more  money  than  a  regular  man,  from  the 
fact  that  he  can  work  both  day  and  night,  whereas  when  a 
regular  accumidates  a  full  day's  overtime  in  a  newspaper  oflSce 
he  is  forced  to  take  a  day  off  >nathin  the  next  financial  week 
and  put  on  a  substitute.  In  this  instance  Fletcher  was  a  sub- 
stitute who  had  worked  mostly  on  the  "Boston  Journal"  and 
the  "American,"  but  who  would  have  had  to  work  anywhere 
that  he  was  required.  It  was  denied  that  he  was  in  any  way 
a  casual  laborer. 

George  A.  Fletcher  stated  that  he  is  a  newspaper  mailer  and 
was  at  work  for  the  Globe  Newspaper  Company  on  Jan.  15, 
1914,  when  he  was  injured  by  slipping  off  the  side  of  a  plat- 
form. He  sprained  his  ankle  and  broke  a  bone  in  his  leg.  He 
was  receiving  $3.15  a  day  as  a  mailer.  He  belongs  to  the  union, 
and  at  the  time  he  was  injured  was  a  substitute.  A  substitute 
is  supposed  to  fill  any  position;  that  is,  if  a  man  lays  off,  the 
substitute  takes  his  place,  no  matter  what  he  does.  During 
the  past  year  Fletcher  has  worked  for  different  Boston  news- 
papers, but  is  not  employed  regularly  on  any  of  them  at  the 
present  time.  He  has  worked  regularly  on  the  "Journal"  and 
received  $18.90  a  week  during  that  time.  He  received  this 
amount  for  six  days'  work  besides  $6.04  which  he  received 
while  working  for  the  "Boston  American"  on  Saturday  nights. 

Mr.  Batchelder,  attorney  for  the  insurer,  objected  to  Mr. 
Fletcher  telling  the  committee  what  the  custom  was  among 
newspaper  offices  and  men  in  the  mailing  department  in  re- 
gard to  substitutes. 

Mr.  Fletcher  stated  that  these  substitutes  go  from  one  office 
to  another,  every  day  or  every  night,  to  fill  the  vacant  places, 
and  once  in  so  many  days  each  man  has  to  lay  off  to  give  the 
substitute  an  opportunity  to  earn  something.  This  is  a  rule. 
He  further  stated  that  he  belongs  to  the  International  Typo- 
graphical Union,   Boston  Mailers'   Union  No.   1.    He  was  a 
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member  of  this  union  at  the  time  of  the  accident,  and  was 
subject  to  its  rules  and  regulations  at  that  time.  If,  while  he 
was  on  the  substitute  list,  word  came  to  him  from  the  union 
that  there  was  a  vacancy  in  the  "Boston  Herald"  oflBce,  he 
would  have  been  obliged  to  go  there,  and  it  would  be  the  same 
if  he  were  notified  of  a  vacancy  at  the  office  of  the  "Boston 
American"  or  "Boston  Globe."  The  regular  men  have  to  lay 
off  once  in  six  or  eighteen  days  to  give  the  substitutes  an 
opi)ortunity  to  work.  He  has  no  idea  how  many  men  there 
are  on  the  substitute  list.  The  men  have  ten  minutes  in  which 
to  cover  all  the  offices  when  looking  for  work.  As  a  rule,  the 
"Boston  Post"  telephones  at  night  if  it  wants  substitutes.  A 
man  remains  a  substitute  until  he  finds  a  steady  job.  Fletcher 
stated  that  he  came  here  from  Chicago  and  was  on  the  sub- 
stitute list  for  about  a  year.  He  has  been  here  about  fourteen 
years.  Before  he  was  injured  he  was  on  the  substitute  list 
about  four  or  five  months.  Outside  of  that  time  he  has  been 
a  steady  man  since  he  came  here.  On  the  day  he  was  hurt 
at  the  "Boston  Globe"  he  was  hired  for  a  day.  If  you  work 
for  one  hour  you  receive  a  day's  pay.  He  had  worked  at  the 
"Globe"  the  night  before  on  the  night  shift.  He  cannot  say 
whether  or  not  he  worked  for  the  "Globe"  within  a  vear  of 
the  date  of  the  accident,  unless  he  looked  it  up  in  the  books. 
He  was  not  regularly  employed  by  the  "Globe."  He  was  em- 
ployed by  the  **  Globe  "  occasionally  more  than  a  year  ago,  but 
there  was  no  regularity  about  this  employment.  He  had 
worked  regularly  for  the  "Journal"  for  six  or  seven  years,  and 
got  through  there  some  time  in  August.  Since  that  time  he 
has  not  had  any  regular  employment.  He  would  prefer  having 
a  regular  job  to  being  a  substitute  in  his  profession.  He  has 
tried  to  work  a  couple  of  times  since  the  accident,  but  was 
obliged  to  give  up,  and  is  not  in  shape  to  work  yet.  He  can 
do  a  little  work,  but  cannot  take  any  one's  place  and  do  a  day's 
work.  When  he  first  tried  to  work  after  the  accident  he  worked 
for  about  three  and  a  half  hours.  He  stated  that  he  will  prob- 
ably be  all  right  in  a  week.  While  working  as  a  substitute,  it 
depends  largely  on  the  man  as  to  what  his  wage  is.  At  times 
he  can  put  two  weeks'  work  into  one.  His  employment  is  par* 
tially  limited  to  his  willingness  to  work.    There  are  times  in 
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the  year  when  he  can  obtain  more  work  than  at  others.  A 
substitute  may  get  work  for  one,  two  or  three  days,  or  he  may 
get  work  for  six  or  eight  days  and  work  on  double  shift.  Ac- 
cording to  the  custom  that  prevails  in  all  imion  offices,  he  can 
go  to  any  office  where  there  is  a  vacancy  and  they  are  obliged 
to  employ  him  if  he  is  a  competent  man.  Fletcher  stated  that 
he  is  not  under  the  doctor's  care  at  present,  but  is  using  a 
liniment  for  his  foot.  When  he  was  injured  he  went  to  the 
Relief  Station,  then  to  the  City  Hospital  and  after  that  was 
treated  by  Dr.  Provandie  of  Melrose  Highlands.  Since  the 
time  he  left  work  in  August  he  has  not  done  much  work.  He 
went  on  a  visit  and  remained  away  for  six  weeks.  After  his 
return  he  again  went  to  work  on  the  newspapers.  He  stated 
that  he  could  give  no  estimate  as  to  the  amount  of  his  average 
weekly  wage  from  the  time  he  returned  from  his  vacation  to 
the  date  of  the  accident.  He  later  stated  that  he  might  have 
averaged  about  $20  a  week.  He  worked  steadily  on  Saturday 
nights  for  the  "Boston  American,"  and  in  addition  to  that  he 
worked  about  four  full  days  during  the  week.  A  record  of  th^ 
days  on  which  he  worked  could  be  obtained  from  the  different 
offices.  Besides  working  for  the  "American"  and  "Journal," 
he  also  worked  a  few  days  for  the  "Post."  He  stated  that  he 
might  have  earned  $50  from  the  "Post"  during  that  period. 
He  could  not  say  whether  he  stopped  working  regularly  on  the 
"Journal"  on  September  18.  He  could  not  say  how  often  he 
had  worked  for  the  "Globe"  during  the  last  few  years,  —  it 
might  have  been  once  or  twice  or  a  dozen  times.  The  rules, 
as  he  stated  them,  apply  not  only  to  the  local  union,  but  to 
unions  all  over  the  country.  The  substitutes  are  hired  by 
the  foreman  or  the  chairman  of  the  chapel.  Fletcher  did  not 
substitute  for  the  same  man  in  the  morning  that  he  did  the 
night  before. 

Michael  J.  Horan,  in  charge  of  the  time  books  in  the  mailing 
department  of  the  "Boston  Globe,"  stated  that  he  looked 
through  the  time  books  of  the  "Globe"  for  a  year  past,  and 
found  that  Fletcher  had  worked  for  them  but  twice,  —  on 
January  14  and  January  15.  He  worked  on  the  night  shift  on 
January  14  and  on  the  day  shift  on  January  15.  He  did  not  go 
through  the  books  further  than  one  year  back.    Fletcher  was  not 
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employed  regularly  by  the  "Globe."  At  the  time  he  was  in- 
jured the  "Globe"  employed  twenty  regular  men  and  about  six 
regular  substitutes.  These  substitutes  have  the  preference  if  a 
regular  man  is  out.  The  "Globe"  maintains  a  regular  substi- 
tute list.  These  regular  substitutes  generally  average  a  full 
week's  pay.  Besides  substituting  for  the  regular  men  they  are 
given  the  preference  in  any  extra  work,  such  as  the  colored  sup- 
plement. Fletcher  was  not  a  regular  substitute  at  the  "Globe." 
Outside  of  the  six  regular  substitutes  there  are  about  six  or  eight 
men  who  substitute  occasionally.  They  might  work  for  one  day 
or  four  or  five  days.  Some  weeks  the  "Globe"  has  no  occasion 
to  employ  any  substitutes  besides  the  regular  ones.  If  a  regular 
man  is  going  to  be  out  he  generally  engages  a  substitute  in  ad- 
vance. He  cannot  leave  without  making  arrangements  for  a 
substitute  to  take  his  place,  in  order  that  the  shift  may  not  be 
idle.    He  cannot  put  a  non-union  man  on. 

Charles  E.  Wadleigh,  foreman  of  the  mailing  department  at 
the  "Globe,"  stated  that  if  the  regular  man  and  the  regular  sub- 
stitute did  not  come  to  work  he  could  press  any  one  into  service. 
If  he  took  a  man  who  did  not  belong  to  the  union  and  a  union 
man  applied  for  work,  he  could  not  keep  the  non-union  man  in- 
definitely. Mr.  Wadleigh  did  not  employ  Fletcher  for  the  night 
shift,  as  he  hiipself  works  only  during  the  day.  There  was 
a  vacancy  and  no  regular  substitute  was  available,  and  as 
Fletcher  was  there,  Wadleigh  employed  him  for  the  day. 

Edward  A.  Boyle,  30  Roseclair  Street,  Dorchester,  stated  that 
he  is  a  member  of  Typographical  Union  No.  13,  and  the  Mailers' 
Union  is  affiliated  with  the  International  Typographical  Union. 
A  substitute  is  a  man  not  regularly  employed  in  any  one  office. 
He  shows  up  for  work  on  either  the  day  or  uight  shift  or  both. 
He  may  be  employed  by  the  office  three  or  four  nights  a  week. 
In  case  a  regular  situation  holder  fails  to  appear,  the  substitute 
covers  his  situation.  On  the  three  latter  nights  in  the  week  — 
Thursday,  Friday  and  Saturday  —  the  office  puts  on,  at  times, 
twenty  or  twenty-five  men  who  are  not  regular  situation  men. 
When  a  man  is  working  for  a  "regular"  he  is  called  a  "substi- 
tute ";  when  he  is  working  for  the  office  he  is  called  an  "extra.** 

This  is  done  simply  to  distinguish  a  man  who  is  hired  by  a 
regular  from  one  who  is  hired  by  the  office.    The  chairman  of 
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the  office  keeps  a  list  of  all  these  substitutes,  and  the  foreman 
keeps  a  list  to  correspond  with  the  chairman's.  This  is  a  list  of 
all  the  substitutes  who  might  show  up.  A  man's  presence  on 
the  floor  is  sufficient  indication  that  he  is  looking  for  work.  He 
is  at  the  call  of  any  of  the  men  or  of  the  foreman  of  the  office. 
When  a  man  is  working  for  a  regular  he  is  marked  as  though  the 
regular  man  was  there,  —  against  the  regular's  number.  The 
substitute  receives  his  pay  from  the  cashier,  {f  a  regular  man 
has  worked  a  day  overtime  he  is  obliged  to  take  a  day  or  a 
night  off  and  give  that  work  to  the  first  competent  substitute 
—  any  man  who  is  on  the  floor  and  is  a  union  man. 

B.  P.  Fouhy  of  the  "Boston  Globe"  stated  that  he  is  a  mem- 
ber of  the  Boston  Mailers'  Union  No.  1.  If  a  regular  man  does 
not  appear  for  work  by  8.50  a.m.  a  substitute  is  put  on  to 
cover  the  situation  by  9.10  a.m.  If  there  is  no  substitute  on 
the  floor  the  chairman  will  go  out,  and  if  he  finds  a  man  on  the 
street  —  a  union  mailer  —  he  can  demand  that  he  go  to  work  to 
fill  the  situation  in  that  office.  Certain  substitutes  report  regu- 
larly at  an  office.  It  is  provided  in  the  by-laws  of  the  constitu- 
tion that  all  extra  work  shall  be  given  to  substitutes.  The 
substitute  who  is  senior  in  point  of  service  is  entitled  to  the  first 
vacancy.  It  frequently  happens  that  the  foreman  does  not  like 
certain  substitutes,  and  when  he  hires  extra  men  he  can  pick  out 
any  five  or  six  on  the  floor,  but  in  filling  a  vacancy  he  has  to 
take  the  man  who  is  oldest  in  point  of  service.  A  foreman  has 
a  right  to  punish  a  regular  man  who  doesn't  cover  his  situation; 
for  instance,  if  the  regular  man  does  not  come  to  work  at  12  or 
12.10  o'clock  at  night,  a  substitute  is  put  on  and  the  foreman 
tells  the  substitute  to  come  to  work  the  next  night,  and  when 
the  regular  man  comes  the  next  night  the  foreman  tells  him  he 
did  not  know  he  was  coming  and  that  he  has  another  man  in 
his  place.  A  fine  of  $3  is  provided  for  any  regular  who  doesn't 
cover  his  situation.  A  man  can  be  compelled  to  go  to  work, 
whether  or  not  he  wishes  to»  if  he  is  available.  The  newspapers 
agree  to  all  the  requirements  of  the  union,  with  the  exception  of 
working  hours,  wages  and  conditions.  These  are  subject  to  ar- 
bitration. The  agreement  is  an  agreement  to  arbitrate  every- 
thing that  comes  up.  It  prevents  strikes  and  also  prevents  pub- 
lishers from  locking  a  union  man  out.  A  substitute  can  earn 
more  money  than  a  regular  man.    A  regular  man  cannot  earn 
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more  than  $25  a  week,  wh3e  a  substitute  can  earn  $45,  because 
he  has  the  privilege  of  working  both  day  and  night.  If  a  regu- 
lar man  is  going  to  be  out  he  has  the  right  to  select  his  own 
substitute,  and  the  foreman  has  nothing  to  say  about  it.  At 
the  "Globe"  oflBce  the  substitute  is  paid  from  the  ofBce,  but 
there  are  some  oflBces  where  the  foreman  will  take  the  money 
out  of  the  regular's  envelope  to  pay  the  substitute.  The  substi- 
tutes are  paid  at, the  end  of  the  week,  the  same  as  are  the  regu- 
lar men.  A  regular  man  can  lay  off  indefinitely  if  he  is  ill  and 
can  prove  it  by  a  doctor's  certificate,  but  if  he  is  away  on  a 
vacation  he  must  cover  himself  by  working  a  week  or  so  every 
several  months.  The  employer  does  not  have  to  give  his  con- 
sent or  be  notified.  The  mere  fact  that  a  substitute  is  allowed 
to  work  in  an  office  is  a  guarantee  that  he  is  competent.  The 
situation  belongs  to  the  union  and  not  to  the  individual.  A 
regular  man  may  become  a  substitute  by  losing  his  position  or 
giving  it  up. 

We  find,  therefore,  after  a  study  of  the  rules  of  the  Inter- 
national Typographical  Union  No.  13  and  Boston  Mailers' 
Union  No.  1,  which  are  hereto  attached,  and  in  view  of  all  the 
evidence,  that  George  A.  Fletcher  was  an  employee  of  the 
Globe  Newspaper  Company  on  Jan.  15,  1914;  that  his  employ- 
ment was  not  casual;  that  he  received  an  injury  while  in  the 
course  of  and  arising  out  of  his  employment;  that  he  is  en- 
titled to  recover  compensation  beginning  with  the  fifteenth  day 
after  the  injury  up  to  and  including  April  15,  1914,  at  which 
time  he  was  able  to  return  to  work;  that  his  average  weekly 
earnings  were  not  less  than  $20  a  week;  and  that  he  is  entitled 
to  eleven  weeks'  compensation  at  the  rate  of  $10  a  week, 
amounting  in  all  to  $110. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Dudley  M.  Holman. 
Franklin  M.  Cohen. 
Herbert  L.  Barrett  dissents. 
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Findings  and  Decision  of  the  Industrial  Accident  Board  on  Review. 

The  claim  for  review  having  been  iBled,  the  Industrial  Ac- 
cident Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  Thursday,  July  30,  1914,  at 
2  P.M.,  and  affirms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

The  only  point  at  issue  in  this  case  is  whether  or  not  the 
employment  of  George  A.  Fletcher,  the  employee,  was  casual. 

The  evidence  shows  that  the  subscriber,  the  Globe  Newspaper 
Company,  is  a  member  of  the  American  Newspaper  Publishers' 
Association,  and  that  the  employee,  George  A.  Fletcher,  is  a 
member  of  the  Boston  Mailers'  Union  No.  1,  which  in  turn  is 
afiSiliated  with  the  International  Typographical  Union.  The 
publishers'  association  and  the  typographical  union  are  bound 
by  contract  to  hire  and  furnish,  respectively,  members  of  the 
latter  organization.  Men  are  not  hired  as  individuals  but  as 
members  of  the  union,  and  the  subscriber  was  bound,  by  the 
terms  of  its  membership  in  the  publishers'  association  and  the 
latter's  contract  with  the  union,  to  employ  only  union  workers, 
except  in  cases  where  the  union  found  it  impossible  to  furnish 
same.  The  membership  of  the  union  is  made  up  of  what  are 
known  as  "regulars  and  substitutes,"  the  former  having  con- 
stant employment  in  the  oJBSce  of  a  certain  newspaper  and  the 
latter  having  constant  employment  in  the  oflBces  of  different 
newspapers.  All  employees,  regular  and  substitute,  are  fur- 
nished, as  per  contract,  through  the  International  Typograph- 
ical Union. 

In  this  case  Fletcher  was  a  "substitute"  mailer  and  had  been 
employed  in  that  capacity  by  various  newspapers  for  a  period 
of  about  a  year.  He  had  worked  for  the  Globe  Newspaper 
Company  on  the  night  shift  of  Jan.  14,  1914,  and  the  day 
shift  of  Jan.  15,  1914,  receiving  the  injury  which  incapacitated 
him  on  the  latter  date.  He  had  not,  during  the  past  year, 
been  employed  by  the  "Globe,"  but  had  worked  as  a  substi- 
tute mailer  at  other  newspaper  offices,  and  in  the  course  of  his  em- 
ployment earned  not  less  than  $20  a  week.  The  usual  practice 
in  hiring  substitutes  is  through  the  "chairman"  of  the  news- 
paper office,  the  "chairman"  being  the  authorized  representa- 
tive of  the  union. 
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While  Fletcher  worked  for  the  Globe  Publishing  Company 
for  only  two  days  as  a  "substitute,"  the  evidence  shows  that 
the  employee's  work  as  a  "substitute"  for  other  members  of 
the  American  Newspaper  Publishers'  Association,  all  of  whom 
were  under  contract  with  the  typographical  union  to  hire  only 
union  mailers,  enabled  him  to  earn  an  average  weekly  wage 
during  the  past  year  of  not  less  than  $20,  thus  showing  that  his 
employment  as  a  mailer  in  the  service  of  the  papers  covered 
by  the  contract  between  the  association  and  the  union  was 
substantially  regular  or  constant,  and  that,  under  the  terms 
of  said  contract,  his  employment  was  not  casual,  since  he  was 
regularly  employed  at  one  time  or  another  by  different  mem- 
bers of  the  publishers'  association.  The  contract  in  force  be- 
tween the  newspaper  association  and  the  um'on  was  so  broad 
that  the  Globe  Newspaper  Company  would  be  within  its  rights 
in  demanding  that  the  employee  perform  work  for  it  at  any 
time  that  he  was  not  engaged  in  the  performance  of  his  work 
for  any  other  member  of  the  association.  Had  Fletcher,  the 
employee,  been  passing  the  office  of  the  subscriber,  and  the 
latter  needed  the  services  of  a  mailer,  he  would  have  been 
obliged  to  respond  to  a  call  for  employment,  so  binding  is  the 
contract  that  exists  between  the  newspaper  association  and  the 
union.  Fletcher's  work  as  a  substitute  mailer  may  well  be 
likened  to  that  of  a  longshoreman  who  performs  work  for  many 
employers  during  the  course  of  a  year,  and  whose  average 
weekly  wages  must  be  computed  on  the  basis  of  his  earnings 
in  that  occupation  for  a  period  of  twelve  months  prior  to  the 
date  of  his  injury. 

The  Board  therefore  finds,  upon  all  the  evidence,  that  the 
employee,  George  A.  Fletcher,  received  a  personal  injury,  aris- 
ing out  of  and  in  the  course  of  his  employment,  which  totally 
incapacitated  him  for  work  for  a  period  of  thirteen  weeks  from 
Jan.  15,  1914;  that  said  employment  was  not  casual;  and  that 
there  is  due  him  from  the  insurer  the  sum  of  $110  as  compen- 
sation on  account  of  his  total  incapacity  for  work,  dating  from 
Jan.  29,  1914. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 
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Cass  No.  702. 

Barnard  Artenstein,  Employee. 
Manson  &  McPhee,  Employer. 

Employers'  Liability  Assurance  Corporation^  Ltd.,  In- 
surer. 

contractee  not  entitled  to  compensation  because  of  a 
Personal  Injury  received  while  voluntarily  aiding 
Contractor  to  fulfill  Contract. 

The  daimant,  the  contraotee,  a  carpenter  by  trade,  received  a  personal  injury 
while  voluntarily  aiding  the  contractor  to  complete  hifl  contract.  The  evidence 
showed  that  there  was  no  relation  of  master  and  servant  between  the  parties. 

Held,  that  the  claimant  was  not  an  employee  and  therefore  not  entitled  to  compen- 
sation. 

Report  of  Committee  of  Arhiiratixm. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Barnard  Artenstein  t. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  792  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  Joseph  W. 
McConnell  of  Tremont  Building,  Boston,  representing  the  em- 
ployee, and  William  A.  Murray  of  829  Tremont  Building,  Bos- 
ton, representing  the  insurer,  heard  the  parties  and  their  wit- 
nesses at  the  Hearing  Room  of  the  Industrial  Accident  Board, 
New  Albion  Building,  Boston,  Mass.,  Wednesday,  April  8,  1914, 
at  2  P.M. 

Barnard  Artenstein  makes  a  claim  for  compensation  against 
the  Employers'  Liability  Assurance  Corporation,  Ltd.,  on  the 
ground  that  while  employed  by  Manson  &  McPhee,  who  are  in- 
sured with  said  company,  and  while  working  on  a  machine  saw, 
he  was  injured,  and  the  third  finger  of  his  left  hand  severed. 

Barnard  Artenstein  testified  that  he  is  a  carpenter  by  trade, 
but  at  the  time  of  this  hearing  was  not  working  for  anybody. 
He  was  formerly  in  partnership  with  a  man  named  Cohen,  and 
they  had  a  little  store  on  Whipple  Street  in  Boston.  Some  weeks 
before  the  injury  Artenstein  desired  to  make  some  extension 
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tables,  and  made  an  arrangement  with  McPhee  whereby  Arten- 
stein  would  supply  all  the  material  for  these  tables,  and  McPhee 
would  mill  them  for  $1  each.  L#ater,  Artenstein  decided  to  make 
up  a  hundred  tables,  and  supplied  McPhee  with  the  stock  there- 
for, but  McPhee  was  slow  in  turning  them  out.  Artenstein  had 
some  conversation  with  McPhee,  as  a  result  of  which  McPhee 
allowed  him  to  come  in  and  help  with  the  work.  McPhee  told 
him  he  could  help  on  the  tables,  and  later  they  would  square  up 
with  each  other  as  regarded  the  matter  of  payment  of  use  of 
machinery.  No  specLBc  arrangement  about  pay  for  Artenstein's 
labor  was  made,  McPhee  simply  telling  him  he  could  go  ahead 
and  help  make  the  tables  himself.  He  did  go  to  work  for  Mc^ 
Phee,  and  on  the  day  specified  was  working  on  a  saw  when  the 
injury  occurred.  Of  the  hundred  tables  ordered,  sixty  were 
finished.    McPhee  was  paid  $50  and  Artenstein  still  owes  $10. 

McPhee,  of  the  firm  of  Manson  &  McPhee,  testified  that  the 
first  he  ever  heard  of  Artenstein  was  from  a  Mr.  Wolfe,  who 
told  him  he  knew  a  man  who  wanted  some  milling  work  done. 
McPhee  saw  Artenstein,  who  described  the  work  required,  and 
McPhee  agreed  that  the  tables  would  be  milled  for  $1  apiece, 
which  would  not  include  the  stock,  to  be  furnished  by  Arten- 
stein. The  first  lot  of  twenty-five  tables  was  made  up,  and  al- 
though not  in  the  contract  McPhee  allowed  Artenstein  to  put 
them  together  in  his  shop.  Later,  Artenstein  wanted  one  hun- 
dred tables  milled,  and  the  stock  for  this  order  was  furnished  by 
Artenstein  to  McPhee.  McPhee  testified  that  Artenstein  com- 
plained that  the  tables  were  not  being  done  fast  enough,  and 
offered  to  help  himself.  McPhee  granted  him  permission  to 
bring  in  the  stock,  to  use  saw,  and  such  other  things  as  were 
helpful  in  order  to  expedite  the  job.  No  special  time  was  named 
for  Artenstein  to  report  for  work  or  to  leave,  this  being  wholly 
optional  with  him.  He  was  not  McPhee's  employee,  was  not 
considered  so,  and  could  come  and  go  when  he  wished.  Mr. 
McPhee  produced  the  pay-roll  book,  which  showed  that  Arten- 
stein had  not  been  on  the  pay  roll  during  this  period.  At  the 
present  time  Artenstein  owes  McPhee  about  $20.  The  swing- 
saw,  which  was  the  cause  of  the  injury,  was  used  by  McPhee's 
employees  as  well  as  Artenstein.  This  saw  was  in  use  about 
one-third  of  the  time  in  McPhee's  regular  work.    If  Mr.  Arten- 
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stein  wished  to  use  it  during  the  time  it  was  not  being  used  on 
the  regular  work  he  was  at  liberty  to  do  it. 

From  all  the  evidence  the  arbitrators  find  that  on  November 
22  Barnard  Artenstein  was  not  an  employee  of  McPhee,  and 
that  the  relation  of  master  and  servant  did  not  exist  between 
them;  that,  therefore,  the  Employers'  Liability  Assurance  Cor- 
poration, Ltd.,  is  not  obligated  to  pay  compensation  for  the  in- 
jury to  Artenstein,  which  occurred  as  a  result  of  this  accident 
in  McPhee's  shop  on  the  above-named  date. 

Edw.  F.  McSweeney. 
Joseph  W.  McConnell. 
William  A.  Murray. 


Case  No.  706. 

Catherine  M.    Campbell,   Widow   of  William   Campbell 

(Deceased),  Employee, 
Estate  of  James  S.  Stone,  Employer. 
^Etna  Life  Insurance  Company,  Insurer. 

Death  of  Employee  not  due  to  Poisoning  and  Infection 
FROM  Insect  Bites,  as  Claimed. 

The  widow  testified  that  on  an  occasion  about  two  years  before  the  date  of  the 
hearing  the  employee  was  bitten  and  poisoned  by  insects  while  in  the  per- 
formance of  his  work  as  janitor  and  caretaker,  cleaning  a  cellar  in  connection 
with  said  property,  and  that  his  death  was  a  result  of  the  poisoning  and  in- 
fection from  these  insect  bites.  The  evidence  showed  that  death  was  due  to 
chronic  cardiac  valvular  disease,  complicated  by  septicemia,  having  no  causal 
connection  with  the  injury,  as  alleged. 

Heldt  that  the  death  of  the  employee  did  not  have  a  causal  relation  with  a  personal 
injury  arising  out  of  and  in  the  course  of  the  employment. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

.  The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mrs.  Catherine 
M.  Campbell,  widow  of  the  deceased  employee,  v.  Mtna,  Life 
Insurance  Company,  this  being  case  No.  796  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  follows:  — 
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The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  H.  A.  Hallett, 
representing  the  employee,  and  N.  P.  Sipprelle,  representing 
the  insurer,  being  duly  sworn,  heard  the  parties  and  their  wit- 
nesses at  the  Hearing  Room  of  the  Industrial  Accident  Board, 
New  Albion  Building,  1  Beacon  Street,  Boston,  April  14,  1914, 
at  2  P.M. 

The  employee  in  this  case  was  a  janitor  and  caretaker  of 
the  property  of  the  James  S.  •Stone  estate  located  at  152  Bay 
State  Road,  Boston.  He  worked  for  the  above  employer  in 
performing  these  duties  for  about  six  years  before  the  hearing. 
He  died  at  the  Massachusetts  General  Hospital  on  Feb.  1, 1914. 

His  average  weekly  wages  at  the  time  of  death  were  $15. 

The  claimant  was  his  widow,  and  was  living  with  the  de- 
ceased at  the  time  of  the  injuries  hereafter  referred  to  and  his 
death.  The  claimant  testified  that  on  an  occasion  about  two 
years  before  the  date  of  this  hearing  the  deceased  was  bitten 
and  poisoned  by  insects  while  in  the  performance  of  his  work 
as  janitor  and  caretaker,  cleaning  a  cellar  in  connection  with 
said  property,  and  that  his  death  on  Feb.  1,  1914,  was  a  result 
of  the  poisoning  and  infection  from  these  insect  bites.  The 
cause  of  his  death,  as  shown  by  the  records  of  the  Massa- 
chusetts General  Hospital,  was  "chronic  cardiac  valvular  dis- 
ease, mitral  regurgitation,  which  was  complicated  later  by 
septic8emia,  from  which  he  died  on  Feb.  1,  1914." 

Mr.  Arthiff  R.  Brown,  a  former  employer  of  the  deceased, 
testified  that  while  in  his  employ,  about  six  years,  the  employee 
complained  a  great  deal  of  heart  weakness,  and  appeared  to 
be  weak  and  exhausted. 

Dr.  Garland  testified  that  he  was  the  family  physician  of 
the  deceased,  and  had  sent  him  to  the  Massachusetts  General 
Hospital  for  treatment  for  a  disorder  of  the  heart  about  three 
weeks  before  his  death,  and  had  done  this  because  the  employee 
was  in  such  condition  by  reason  of  the  heart  disorder  that  he 
then  appeared  to  be  likely  to  die  therefrom  in  the  near  future. 

Dr.  Francis  D.  Donoghue,  called  by  the  insurer,  testified 
that  bites  from  insects,  as  testified  to  by  the  claimant,  could 
not  have  caused  the  heart  disorder  and  weakness  from  which 
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the  employee  came  to  his  death,  nor  have  been  a  contributing 
cause  to  such  heart  weakness  or  death;  that  the  deceased  had 
recovered  and  got  well  from  the  effect  of  the  bites  of  the  in- 
sects, which  had  only  a  surface  and  external  bodily  effect  and 
not  an  internal  or  permanent  one. 

The  committee  finds  that  the  death  of  the  employee  was  not 
caused  by,  or  the  result  of,  the  injury  sustained  by  him  through 
the  biting  of  said  insects,  and  did  not  arise  out  of,  or  result 
from,  an  injury  arising  in  the  course  of  his  employment,  and 
that  compensation  is  therefore  not  due  from  the  insurer  to 
the  claimant  by  reason  of  the  death. 

David  T.  Dickinson. 
H.  A.  Hallett. 
N.  P.  Sipprelle. 


Findings   and   Decision   of   the   Industrial  Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Ac- 
cident Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  on  Wednesday,  May  27,  1914,  at  2  p.m.,  and 
aflSrms  and  adopts  the  findings  and  decision  of  the  committee 
of  arbitration. 

The  Board  further  finds  that  the  poisoning  and  infection 
from  which  the  employee  suffered,  and  which  the  dependent 
widow,  Mrs.  Catherine  M.  Campbell,  claims  to  have  been  a 
material  contributing  cause  of  his  death,  occurred  two  years 
prior  to  his  death  and  had  no  connection  therewith,  said 
poisoning  and  infection  having  had  only  a  surface  and  external 
bodily  effect,  from  which  the  employee  had  fully  recovered. 
The  death  of  the  employee  did,  in  fact,  result  from  chronic 
cardiac  valvular  disease,  mitral  regurgitation,  which  was  com- 
plicated later  by  septicaemia,  and  the  poisoning  and  infection 
from  the  bites  of  insects  did  not  contribute  to  such  heart  weak- 
ness, septicaemia  or  death. 

The  death  of  the  employee,  William  Campbell,  not  having 
any  causal  relationship  with  a  personal  injury  arising  out  of 
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and  in  the  course  of  his  employment,  the  claim  of  the  said 
widow  for  compensation  under  the  statute  is  dismbsed. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 


Case  No.  798. 

Catherine  Coyle,  Widow  of  Thomas  Coyle   (Deceased), 

Employee. 
Star  Brewing  Company,  Employer, 
Massachusetts  Employees  Insurance  Association,  Insurer. 

Employment  of  Deceased  not  Casual  and  Widow'  is  en- 
titled TO  Compensation.  Average  Weekly  Wages  of 
A  Brewery  Worker  also  at  Issue. 

The  evidence  showed  that  the  employee,  a  brewery  worker,  and  member  of  the 
union,  was  engaged  by  a  brewery  representative  at  the  union  rate  of  $3  a  day, 
the  employment  offered  being  that  of  helper  in  sinking  and  digging  a  wdl,  and 
the  employment  in  which  he  actually  was  engaged  at  the  time  of  the  injury 
being  that  of  a  helper  in  the  carrying  of  pipes  from  the  boiler  room  of  the 
brewery.  No  time  was  fixed  as  the  period  of  his  employment,  but  the  evidence 
showed  that  it  would  be  at  least  two  months,  and  possibly  more.  After  work- 
ing seven  days  the  employee  received  a  scratch  from  a  pipe  which  he  was  carry- 
ing! dying  two  weeks  later  from  septic  pneumonia.  The  insurer  claimed  that 
the  employment  was  casual,  and  that  the  average  weekly  wages  of  the  employee 
should  be  based  on  that  earned  by  a  laborer  performing  similar  work  regularly 
during  a  period  of  twelve  months. 

Held,  that  the  employment  was  not  casual,  and  that  the  average  weekly  wages  of 
the  employee  were  $18. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  TIL,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Catherine  Coyle,  de- 
pendent of  Thomas  Coyle,  deceased,  v.  Massachusetts  Em- 
ployees Insurance  Association,  this  being  case  No.  798  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 
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The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Edmond 
F.  Ward,  representing  the  employee,  and  Abraham  E.  Pinanski, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room,  New  Albion  Building,  Monday,  April  13, 
1914,  at  10  A.M.,  and  Tuesday  April  21,  1914,  at  2  p.m. 

John  W.  Cronin,  Esq.,  represented  the  insurer  and  Charles 
S.  Sullivan,  Esq.,  the  dependents  of  the  employee. 

The  questions  in  dispute  were  whether  the  employee  received 
a  personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment; whether  his  employment  was  casual,  and  if  not  casual, 
whether  it  was  in  the  usual  course  of  the  trade,  business  or  oc- 
cupation of  his  employer;  and  if  the  dependent  widow  was  en- 
titled to  compensation,  what  the  average  wages  of  the  employee 
were. 

Dr.  Samson  A.  Callahan,  the  first  witness,  testified  that  he 
had  attended  the  employee,  Thomas  Coyle,  for  a  number  of 
years,  and  attended  him  on  the  morning  of ^  Jan.  24,  1914,  at 
which  time  his  right  thumb  was  inflamed  and  swollen.  He  had 
a  superficial  wound  on  the  inside  of  the  thumb  and  was  advised 
to  call  on  the  following  day.  The  injury  indicated  that  the  em- 
ployee had  lost  ground,  and  on  the  following  day  when  he  called 
the  swelling  had  developed  into  the  hand.  On  the  next  day  the 
condition  extended  to  the  shoulder,  and  an  operation  was  ad- 
vised at  the  Massachusetts  General  Hospital.  The  operation 
was  not  successful,  the  employee  developing  septic  pneumonia 
and  dying  twelve  days  after  the  time  of  the  first  treatment  by 
the  physician.  His  diagnosis  was  septic  infection,  the  germ  in 
the  cut  having  caused  general  blood  poisoning  and  pneumonia. 
The  employee  had  informed  the  physician  that  his  injury  was 
received  while  at  work,  the  doctor's  impression  being  that  he 
stated  he  received  it  while  cleaning  pipes,  but  was  not  absolutely 
sure  as  to  that.  In  the  opinion  of  the  doctor  it  was  a  fresh  cut 
when  he  first  saw  it. 

Mrs.  Catherine  Coyle,  the  widow  of  the  employee,  testified 
that  she  lived  with  him  at  the  time  of  the  injury,  and  that  he 
was  a  brewery  worker.  Mr.  Coyle  had  been  working  at  the 
brewery  for  seven  days  when  he  received  the  injurj'.  He  had 
informed  her  that  he  had  been  working  outside,  at  a  well,  doing 
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anything  he  was  required  to  perform,  and  that  he  had  injured 
his  finger  while  carrying  rusty  iron  pipes  from  a  wash  room.  He 
was  assisted  by  another  employee,  Thomas  McDonough.  She 
bathed  the  injured  part  in  sulpho-naphthol  and  clear  water,  the 
cut  not  being  deep  but  apparently  very  sore.  The  injury  was 
received  on  January  22,  and  he  saw  the  physician  on  Jan.  24, 
1914.    Death  occurred  on  Feb.  5,  1914. 

Catherine  E.  Coyle,  a  daughter  of  the  employee,  testified  that 
she  talked  with  her  father  on  Friday  night,  the  23d,  and  sug- 
gested that  he  had  better  see  a  physician,  but  he  stated  that  he 
was  obliged  to  go  to  work  on  Saturday  morning,  and  that  he 
thought  his  finger  would  come  around  all  right.  About  1.30 
o'clock  Saturday  morning  he  was  awakened  by  the  pain  and 
went  to  the  physician  at  about  9  o'clock.  He  told  her  that  he 
had  been  cut  or  scratched  while  handling  iron  pipes  at  the  Star 
Brewery.  He  had  been  connected  with  brewery  work  all  his 
life,  and  previously  drove  a  team  for  the  Highland  Spring  Brew- 
ery Company. 

Thomas  McDonough  of  South  Boston,  a  fellow  employee,  tes- 
tified that  he  was  a  brewery  worker  at  the  Star  Brewery,  his 
usual  employment  being  that  of  a  barrel  washer.  He  was  en- 
gaged in  carr^dng  pipes  with  the  deceased  employee  on  Jan.  22, 
1914,  and  knew  that  Mr.  Coyle  assisted  in  digging  a  well  and 
carried  pipes  across  the  yard.  Besides  assisting  in  carrying 
pipes,  he  and  Coyle  had  done  work  inside  the  brewery,  —  sand- 
papering a  tank  for  about  fifteen  minutes.  The  employee  told 
him  the  day  after  about  the  injury,  stating  that  he  had  cut  his 
hand  with  the  pipes  and  that  it  was  very  sore.  He  saw  the  cut, 
but  did  not  notice  it  particularly.  He  washed  barrels  and  did 
anj^hing  else  he  was  told  to  do  in  the  line  of  general  laboring 
work,  receiving  $3  per  day. 

Patrick  Malone  testified  that  he  was  working  at  the  Star 
Brewery  on  Jan.  22,  1914.  He  helped  in  digging  the  well,  the 
employee  Coyle  working  overhead  and  he  working  below.  He 
was  employed  at  the  brewery  for  about  four  months  "off  and 
on,"  as  he  put  it,  and  he  received  $3  per  day.  It  was  at  his  sug- 
gestion that  Mr.  Kelly  authorized  him  to  secure  the  services  of 
Coyle,  and  Coyle  had  been  working  seven  days  when  the  injury- 
was  received.     He  saw  the  cut  on  the  thumb  of  Coyle  on  the 
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evening  of  January  22,  when  they  were  getting  into  the  car, 
Coyle  showing  it  to  him  and  telling  him  that  he  cut  it  while 
carr^dng  pipes.  He  saw  Coyle  on  the  following  morning,  when 
Coyle  said  that  the  thumb  was  very  sore  and  the  fingers  stiff, 
and  that  he  did  not  think  he  could  work  that  day.  He  knew 
that  the  employee  Coyle  had  been  working  in  South  Boston,  but 
could  not  say  whether  it  was  on  the  new  fish  wharf  or  not,  and 
had  no  idea  of  what  kind  of  work  he  was  doing.  He  knew  that 
Coyle  had  been  a  teamster  and  had  worked  with  him  for  four 
years  on  a  team.  The  rate  of  wages  for  a  teamster  is  $19.50. 
Mr.  Kelly  said  nothing  to  him  about  the  length  of  time  he  was 
hired  for,  and  he  was  not  hired  to  dig  the  well,  but  was  later 
put  to  work  on  the  well.  Mr.  Coyle  was  hired  to  dig  the  well, 
but  he  also  saw  him  doing  work  in  the  brewery.  He  was  sand- 
papering a  beer  tank  at  the  time,  and  that  was  the  only  time  he 
saw  him  working  inside.  The  first  work  that  he  himself  had  done 
in  the  brewery  was  piling  staves  in  hogsheads,  later  working  on 
the  well.  At  the  time,  sand-papering  the  tank,  there  were  four 
other  men,  —  McDonough,  Harkins,  Kelly,  Coyle  and  himself. 
Timothy  M.  Kelly,  brew  master  at  the  Star  Brewing  Com- 
pany, testified  that  he  hired  and  discharged  the  men  and  con- 
sulted the  manager  when  he  needed  employees.  He  engaged 
Mr.  Coyle  through  Mr.  Malone  about  Jan.  16,  1914,  to  assist 
in  sinking  the  well,  which  had  been  started  in  September. 
The  well  is  not  yet  completed  because  frost  set  in  and  opera- 
tions were  therefore  suspended.  He  did  not  know  how  long 
it  would  take  to  dig  the  well  when  Coyle  was  engaged.  The 
well  was  being  driven  and  excavated  under  the  direction  of 
Nelson  W.  Smith,  as  superintendent.  It  was  tlie  custom  to 
telephone  to  the  Brewery  Workers'  Union  for  all  help,  and  it 
was  agreed  that  Coyle  should  receive  the  usual  wage  of  $3  a 
day.  This  was  the  same  rate  of  wages  as  he  paid  the  other 
men.  Harkins,  Kelly  and  McDonough  were  general  working 
men,  and  Glennon  was  a  spare  man,  who  was  required  to  do 
anything  necessary,  the  latter  working  since  last  May,  off  and 
on,  until  last  February.  He  knew  that  Coyle  was  working 
on  the  well  because  that  was  what  he  was  hired  for.  He  saw 
him  carrying  pipes  and  showed  him  where  to  put  them.  The 
insurance  company  required  them  to  repair  a  boiler,  which  was 
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being  done  by  the  Hodge  Boiler  Works,  and  this  necessitated 
the  carrying  away  of  the  pipes  which  had  been  placed  in  front 
of  the  coal  bin.  It  was  particular  work  and  had  never  been 
done  before.  Some  of  the  men  working  inside  in  the  brewery 
were  put  at  work  on  the  well,  and  in  addition,  extra  men  were 
hired,  to  wit,  Patrick  Glennon,  Patrick  Malone  and  Thomas 
Coyle.  Work  was  stopped  on  the  well  about  the  9th  or  10th 
of  February,  and  if  Coyle  had  been  there  at  the  time  he  would 
have  been  discharged.  Coyle  worked  seven  days  in  all.  At 
a  continued  hearing  on  April  21,  1914,  the  witness  added  that 
Coyle  was  a  good  workman,  and  that  he  would  have  kept  him 
as  long  as  the  work  lasted;  and  if  any  work  tiu'ned  up  after 
the  well  work  was  finished,  he  would  have  kept  Coyle  if  it 
were  possible  without  the  discharge  of  the  other  men.  When 
he  originally  hired  Coyle  he  had  in  mind  only  his  employment 
during  the  work  on  the  well. 

Nelson  W.  Smith,  in  charge  of  the  well,  testified  that  he  had 
received  authority  from  Mr.  Kelly  to  hire  the  deceased  em- 
ployee, as  he  needed  additional  help  on  the  well,  but  that  he 
had  nothing  to  do  with  the  hiring  and  discharging  of  the  men, 
that  being  solely  within  the  province  of  Kelly.  It  was  custom- 
ary to  send  the  men  back  to  Kelly  if  he  did  not  need  them  any 
longer,  and  usually  one  of  the  men  would  ask  him  each  night 
if  he  would  come  to  work  in  the  morning,  Malone  usually 
asking  him,  and  Coyle  asking  two  or  three  times.  They  had  a 
great  deal  of  trouble  with  the  pump,  which  frequently  broke 
down,  not  working  right  for  several  days  at  a  time,  during 
which  period  there  would  not  be  any  work  for  the  men.  He 
could  not  let  a  man  go  without  sending  him  to  Mr.  Kelly. 

The  committee  of  arbitration  is  called  upon  to  decide  three 
important  questions,  and  in  order  to  determine  whether  any 
compensation  at  all  is  due,  it  must  first  consider  the  question 
as  to  whether  the  personal  injury  received  by  the  employee 
arose  out  of  and  in  the  course  of  his  emplojinent.  The  com- 
mittee finds  that  the  injury  arose  out  of  and  in  the  coiu'se  of 
the  employment,  the  evidence  leaving  no  doubt  on  that  score. 

W'hether  the  employment  was  "casual"  is  a  more  difficult 
question  to  answer.  The  evidence  shows,  however,  that  Coyle, 
a  brewery  worker,  and  a  member  of  the  union,  was  engaged 
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by  a  brewery  representative  through  said  union,  at  the  union 
rate  of  $3  a  day,  the  employment  offered  being  that  of  a  helper 
in  sinking  and  digging  a  well,  and  the  employment  in  which  he 
actually  was  engaged  at  the  time  of  the  injury  being  that  of  a 
helper  in  the  carrying  of  pipes  from  the  boiler  room,  in  which 
work  he  was  assisted  by  another  brewery  worker.  He  was 
engaged,  according  to  the  man  who  acted  with  authority  in 
hiring  him,  to  work  in  connection  with  the  sinking  of  the  well, 
no  time  being  fixed  at  the  end  of  which  he  would  be  discharged, 
the  agent  of  the  employer  stating  that  it  was  possible  that  he 
would  be  retained  for  the  performance  of  other  work  because 
he  was  such  a  good  workman.  The  period  of  his  employment 
as  a  brewery  worker  in  assisting  in  sinking  and  digging  the 
well  would  be  at  least  two  months,  with  the  possibility,  as  the 
evidence  shows,  of  further  employment;  and  this  shows  that 
his  engagement  was  not  "casual,"  but,  on  the  contrarj^  was 
in  the  usual  course  of  the  business  of  the  employer,  since  the 
digging  of  the  well  was  a  necessary  part  of  that  business,  and 
the  probable  length  of  his  employment  removing  all  doubt  as 
to  the  lack  of  casualness.  The  committee  finds,  therefore,  that 
the  employment  was  not  casual,  and  that  it  was  in  the  regular 
course  of  the  business  of  the  employing  brewery. 

The  question  of  average  weekly  wages  may  be  determined 
by  having  recourse  to  the  average  weekly  wages  earned  by  a 
brewery  worker,  in  the  same  grade  of  employment,  by  the 
same  employer,  in  the  same  district;  and  we  find  that  the 
average  weekly  wage  earned  by  such  an  employee  is  $18,  which 
is  the  average  upon  which  the  compensation  due  the  dependent 
widow  should  be  based. 

The  committee  of  arbitration  further  finds  that  the  widow, 
the  said  Catherine  Coyle,  being  conclusively  presumed  to  be 
wholly  dependent  upon  the  said  employee,  Thomas  Coyle,  at 
the  time  of  the  injury'-,  is  entitled  to  the  payment  of  a  weekly 
compensation  of  $9  for  a  period  of  three  hundred  weeks  from 
the  date  of  the  said  injurj\ 

Joseph  A.  Parks. 
Edmond  F.  Ward. 

Abraham  E.  Pinanski  dissents. 
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Findings   and   Decision   of   the   Industrial   Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Ac- 
cident Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Thursday,  July  2,  1914, 
at  11.30  A.M.,  and  affirms  and  adopts  the  findings  and  decision 
of  the  committee  of  arbitration. 

The  material  evidence  is  substantially  set  forth  in  the  report 
filed  ^y  the  committee.  The  attached  requests  for  additional 
findings  of  fact,  with  the  Board's  memoranda  in  reference 
thereto,  are  made  a  part  of  the  record  in  the  case. 

The  evidence  shows  that  Thomas  Coyle,  the  employee,  a 
brewery  worker,  and  a  member  of  the  union,  was  engaged  by  a 
brewery  representative  through  said  union,  at  the  union  rate 
of  $3  a  day,  this  being  the  minimum  rate  of  wages  at  the 
brewery  of  the  subscriber,  the  employment  offered  being  that 
of  a  helper  in  the  sinking  and  digging  of  a  well,  and  the  employ- 
ment in  which  he  was  actually  engaged  at  the  time  of  the 
injury  being  that  of  a  helper  in  the  carrying  of  pipes  from  the 
boiler  room,  in  which  work  he  was  assisted  by  another  brewery 
worker.  The  fact  that,  in  the  short  time  that  he  was  in  the 
employment  of  the  subscriber  prior  to  receiving  the  injury 
which  resulted  in  his  death,  Coyle  was  also  called  upon  to 
assist  in  sand-papering  a  beer  tank  shows  that  the  deceased 
was  not  looked  upon  merely  as  a  well-digger,  but  was  regarded 
as  a  competent  brewery  worker  on  account  of  his  experience 
in  that  work  for  over  twenty-two  years,  and  was  therefore 
called  upon  to  do  such  brewery  work  as  his  experience  fitted 
him  for,  and  as  the  occasion  required.  The  fact  that  the  period 
of  his  employment  as  a  brewery  worker  was  not  definitely  fixed 
by  the  subscriber  at  the  time  of  his  contract  of  hire,  and  the 
possibility,  as  the  evidence  shows,  of  further  empV«gp[jent  be- 
cause of  the  fact  that  he  was  recognized  as  a  good  worfettPi 
shows  that  said  employment  was  not  casual,  but,  on  the  con- 
trary, was  in  the  usual  course  of  the  business  of  the  employer 
since  the  digging  of  the  well,  the  carrying  of  pipes,  and  the 
sand-papering  of  a  beer  tank  were  all  in  the  usual  course  of  the 
business  of  said  employer  and  the  actual  and  probable  further 
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I)eriod  of  his  employment,  showing  that  it  was  not  casual. 
The  evidence  also  shows  that  the  deceased  received  an  average 
weekly  wage  of  $18,  that  being  the  average  earned  by  a  brewery 
worker  in  the  same  grade  of  employment,  working  for  the  same 
employer.  The  point  raised  by  the  insurer  —  that  day  labor- 
ers performing  such  work  as  digging  wells  earn  an  average 
weekly  wage  of  $13.50  —  has  no  bearing  upon  this  case,  the 
employee  being  a  brewery  worker  and  engaged  as  such,  and 
as  a  brewery  worker  received  an  kverage  weekly  wage  of  $18. 
The  Board  therefore  finds,  upon  all  the  evidence,  that  the 
employment  of  Thomas  Coyle,  the  deceased  employee,  was  not 
casual,  but  was  in  the  usual  course  of  the  business  of  the  sub- 
scriber; that  he  received  a  personal  injury  which  caused  his 
death,  said  personal  injury  arising  out  of  and  in  the  course  of 
his  employment;  that  his  widow,  Catherine  Coyle,  lived  with 
him  at  the  time  of  his  death;  that  his  average  weekly  wages 
were  $18;  and  that  the  said  widow  is  entitled  to  the  payment 
of  $9  a  week  for  a  period  of  three  hundred  weeks  from  the 
date  of  the  injury,  Jan.  24,  1914. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 

Boston,  Mass.,  July  7,  1914. 
Industrial  Accident  Board,  Boston,  Mass. 

Gentlemen:  —  Aa  per  arrangement,  I  hereby  make  formal  request 
that  the  following  facts  be  added  to  the  report  of  the  committee  of  arbitra- 
tion in  the  above  case:  — 

1.  Mrs.  Thomas  Coyle  and  Miss  Catherine  E.  Coyle,  the  widow  and 
daughter,  respectively,  of  the  deceased  employee,  testified  in  effect  that 
in  the  two-year  interval  between  his  employment  by  the  Highland  Brewery 
Company  and  his  employment  by  the  Star  Brewing  Company  he  had  been 
doing  whatever  general  laboring  work  he  could  get;  or,  in  other  words, 
that  he  did  not  work  continuously  up  to  this  time  at  his  trade  of  a  brewery 
teamster. 

2.  Mr.  Thomas  McDonough,  a  fellow  employee,  tescified  that  Mr. 
Coyle  carried  pipes  for  a  short  time  on  the  day  that  he  received  the  injury, 
and  that  on  one  other  occasion  he  worked  inside,  sand-papering  a  tank,  for 

)       . .       about  fifteen  minutes.    These  were  the  only  times  that  McDonough  knew 
he  worked  at  anything  besides  dig^g  the  well.    Except  for  these  two  oc- 
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casioDB  none  of  the  other  witnesses,  including  the  foreman  in  immediate 
charge  of  the  work  on  the  well,  knew  that  Mr.  Coyle  had  done  any  work 
besides  shoveling  at  the  well. 

3.  Mr.  Kelly,  the  superintendent,  testified  that  Mr.  Coyle  was  em- 
ployed on  Jan.  16, 1914,  because  the  digging  bf  the  well  had  then  progressed 
to  such  a  point  and  depth  that  a  man  was  needed  to  stand  near  the  mouth 
of  the  pit  and  throw  back  the  gravel  which  was  thrown  up  by  the  other 
men  at  its  bottom;  that  this  was  the  work  that  he  hired  Mr.  Coyle  to  do, 
and  that  but  for  this  work  on  the  well  Coyle's  services  were  not  needed. 
The  well  had  not  been  completed  up  to  the  time  of  the  first  hearing,  but 
the  work  on  it  was  abandoned  Feb.  9, 1914,  and  had  not  yet  been  resumed 
at  the  date  of  the  last  hearing.  Had  Mr.  Coyle  lived  and  continued  at 
work  he  would  have  been  let  go  Feb.  9,  1914,  at  which  time  Malone  and 
Glennon  were  let  go.  The  time  when  Mr.  Coyle  sustained  his  injury  was 
the  only  time  in  the  past  twenty  years  that  the  Star  Brewing  Company 
had  done  any  work  removing  boiler  pipes,  and  there  was  no  evidence  that 
such  work  was  likely  to  be  done  soon  again. 

4.  No  employee  of  the  Star  Brewing  Company  had  been  employed  for 
a  year  next  preceding  Jan.  22, 1914,  the  date  of  Mr.  Coyle's  injury,  at  the 
same  work  as  Mr.  Coyle  was  doing  for  this  company. 

The  above  facts  are  all  in  evidence,  are  set  forth  substantially  in  the 
opinion  of  the  dissenting*  arbitrator,  and  are  deemed  by  the  insurer  to  be 
important  to  its  view  of  the  case. 

Respectfully  submitted, 

John  W.  Cronin, 
Attomeyy  MaasachuseUs  Employees  Insurance  Associaiian. 

With  reference  to  request  No.  1,  the  evidence  shows  that  the 
deceased  had  finished  his  work  for  the  Highland  Spring  Brewery 
"  a  few  weeks  "  before  he  entered  the  employ  of  the  subscriber, 
the  transcript  of  the  evidence  given  by  Mrs.  Thomas  Coyle  and 
Miss  Catherine  E.  Coyle  on  this  point  being  as  follows:  — 

Q.  (By  Mr.  Cronin).  Do  you  know  where  he  was  working  just  before 
he  went  there?   A.  (by  Mrs.  Thomas  Coyle).    Highland  Spring. 

Q.    How  long  ago?   A.    I  could  not  tell. 

Q.    At  work  only  a  few  days?    A.    Saturday. 

Q.    Had  he  been  working  just  before  he  went  there?  A.    No. 

Q.    Didn't  he  work  some  place  in  South  Boston?   A.    Yes. 

Q.    Do  you  know  where  it  was?   A.    No,  sir. 

Q.  Did  you  know  what  he  was  doing  in  South  Boston,  where  he  was 
working,  or  what  kind  of  work?  A.  I  could  not  tell  you  anything  about 
the  work  he  was  doing  there. 

Q.  You  do  not  know  whether  he  was  working  at  the  new  fish  wharf? 
A.    I  think  it  was  around  there  he  was  working. 
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Q.  Got  through  with  the  Highland  Spring  months  before?  A.  Just  a 
few  weeks,  I  think. 

Q.    Had  been  a  driver  down  there?   A.    Yes,  ar. 

Q.    Worked  always  as  a  teamster?    A.    Yes. 

Q.    Did  he  get  through  at  Highland  Spring?  A.  Yes.  Rueters  Brewery. 

Q.  After  he  got  through  at  Rueters,  went  out  looking  for  work  and  took 
what  he  could?    A.    Yes. 

Q.  You  knew  he  worked  some  place  in  South  Boston?  A.  Did  not 
know  exactly  where  it  was. 

Q.    Did  not  know  work?   A.    No,  sir.   He  was  not  driving  a  team. 

Q.  Worked  arotmd  breweries  how  many  years?  A.  Worked  in  Mr. 
Sullivan's  brewery  for  twenty-two  years. 

Q.  Never  worked  at  this  brewery  before?  A.  No,  sir.  Lost  his  life 
there. 

Q.  (by  Mr.  Cronin).  Do  you  know  where  your  father  worked  in  South 
Boston  just  before  he  went  to  work  in  the  Star  Brewery?  A.  (by  Miss 
Catherine  Coyle).   I  think  the  fish  wharf .   I  could  not  say. 

Q.    Was  not  doing  teaming  work?    A.    No. 

Q.  Down  there,  or  any  place  else,  suppose  he  was  doing  what  he  was 
told  to,  as  far  as  you  know?   A.    Yes. 

Q.  As  a  matter  of  fact,  you  did  not  know  much  about  father's  work? 
A.    No. 

With  reference  to  request  No.  2,  the  evidence  is  substantially 
as  stated  in  the  report  of  the  committee.  It  is  a  fact  that  the 
evidence  shows  that  during  the  short  period  of  time  inter- 
vening between  Jan.  16,  1914,  and  Jan.  24,  1914,  the  employee 
had  been  employed  only  at  well  digging,  except  on  two  occa- 
sions, when  he  was  engaged  in  carrying  pipes  and  sand-paper- 
ing a  beer  tank.  The  employee  was  undoubtedly  hired  because 
of  the  need  of  his  services  in  connection  with  the  work  on  the 
well;  but  as  a  brewery  worker,  receiving  the  pay  of  that  grade 
of  employment,  he  was  required  to  do  the  other  jobs  referred 
to,  and  was  expected  to  perform  them  under  his  contract  of 
hire  and  in  accordance  with  his  status  as  a  brewery  worker, 
receiving  a  brewery  worker's  w^ages. 

With  reference  to  request  No.  3,  the  committee  has  reported 
the  material  facts  correctly,  and  there  was  no  evidence  to  show 
that  boiler  pipes  had  not  been  removed  before  during  the  past 
twenty  years.  The  committee  has  it  that  Kelly  stated  that 
*'it  was  particular  work  and  had  never  been  done  before,"  so 
far  as  he  knew. 
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With  reference  to  request  No.  4,  the  evidence  shows  that  no 
brewery  worker,  such  as  the  employee  Coyle  was,  received  less 
than  $3  a  day.  He  was  a  brewery  worker,  performing  work 
similar  to  that  of  other  brewery  workers,  and  the  fact  that  he 
was  employed  mainly  in  digging  a  well  for  the  brewery,  and 
that  no  other  brewery  worker  had  been  employed  in  digging  a 
well  for  an  entire  year  preceding  the  date  of  his  injury,  is  not 
material.  The  subscriber  required  his  services  as  a  brewery 
worker,  and  paid  him  the  minimum  wage  of  $18  weekly  for  that 
service,  and  had  he  been  employed  for  a  full  year  his  average 
weekly  wage  would  have  been  at  least  that  sum.  Other  brewery 
workers,  of  the  same  grade,  working  for  the  same  subscriber, 
earned  an  average  weekly  wage  of  $18,  which  was  the  average 
weekly  wage  of  the  deceased. 


Case  No.  799. 

Ora  S.  Stone,  Mother  of  Orrington  L.  Stone  (Deceased), 

Emyloyee. 
Walker  Ice  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Mother  of  Fatally  Injured  Employee,  who  uved  apart 
FROM  HIS  Wife,  entiiled  to  Compensation  as  a  Partial 
Dependent. 

The  employee  had  been  separated  from  his  wife  for  a  period  of  eighteen  months 
pfior  to  the  occurrence  of  the  injury  which  caused  his  death,  and  he  had  not 
during  that  period  contributed  to  her  support.  He  lived  with  his  mother  and 
contributed  $5  weekly  to  her.  She  was  partially  dependent  upon  him,  another 
son  assisting  to  support  her. 

Held,  that  the  mother  was  partially  dependent. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Ora  S.  Stone,  mother 
of  the  deceased,  v.  Travelers  Insurance  Company,  this  being 
case  No.  799  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows: — 

The  arbitration  committee,  consisting  of  James  B.  Carroll  of 
the  Industrial  Accident  Board,  chairman,  Fred  W.  Cronin,  rep- 


STONE  V.  TRAVELERS  INSURANCE  COMPANY.       715 

resenting  the  dependents  of  the  deceased,  and  Rowland  J.  Hast- 
ings, representing  the  insurer,  heard  the  parties  in  Committee 
Room  No.  30,  City  Hall,  Worcester,  Mass.,  on  Tuesday,  April 
7, 1914,  at  2  P.M.  Orbid  W.  Blackwell,  Esq.,  appeared  as  counsel 
for  the  dependents,  and  Daniel  Gay  appeared  for  the  insurance 
company. 

Orrington  L.  Stone  was  employed  by  the  Walker  Ice  Company 
and  lived  with  his  mother  and  his  sister,  contributing  $5  a  week 
for  the  support  of  the  household.  It  was  stated  at  the  hearing, 
and  agreed  to,  that  the  employee  left  a  widow,  but  that  his 
widow  had  not  lived  with  him  for  some  time  prior  to  his  death, 
and  that  she  was  not  dependent  upon  his  wages  for  support. 

The  evidence  was  substantially  as  follows:  — 

Mr.  Stone,  brother  of  the  deceased,  testified:  — 

My  mother  has  some  rooms  with  me;  that  is,  I  have  a  house  and  I  let 
her  have  two  rooms.  Before  my  brother's  death,  he  Uved  with  my  mother 
and  sister.  I  could  not  contribute  much  to  my  mother's  support,  except- 
ing to  give  her  free  rent,  because  I  did  not  make  big  pay.  During  the  last 
year  my  brother  worked  six  months  for  the  Goes  Wrench  Company,  and 
was  earning  S9  a  week.  He  was  idle  then  about  two  months  before  he  got 
work  with  the  Walker  Ice  Company.  Out  of  this  two  months,  however,  he 
worked  about  ten  day^  up  at  Indian  Lake.  When  he  was  working  he  paid 
my  mother  $5  a  week.  When  he  first  came  to  live  with  her  he  was  sick,  so 
could  not  do  much  of  an3rthing,  but  he  used  to  help  her  around  the  house 
and  gave  her  S3.50  a  week.  He  told  me  that  his  wife  threw  him  out  of  the 
house,  so  he  came  to  live  with  mother.  He  has  been  living  with  mother 
for  the  last  year  and  a  half.  His  wife  came  with  him  to  the  house  once, 
and  she  told  me  at  that  time  that  they  had  only  separated  for  a  little  while, 
and  that  they  were  going  to  five  together  again.  She  did  not  go  to  the  hos- 
pital to  see  him,  nor  did  she  attend  his  funeral.  I  never  heard  anything 
from  her  since  the  time  she  was  at  the  house.  My  brother  told  me  that 
his  wife  was  going  to  New  York  with  her  daughter.  During  the  last  year 
he  did  not  send  her  any  money,  nor  did  she  send  him  any,  as  far  as  I  know. 
He  said  he  saw  her  once  on  the  car,  but  she  never  noticed  him.  My  sister 
is  rather  deUcate,  so  the  money  my  brother  gave  helped  to  support  her  too. 
She  works  for  the  New  England  Corset  Company  and  earns  around  $2  a 
week,  and  out  of  that  she  has  to  pay  her  car  fare  back  and  forth  to  work. 
She  is  not  well,  so  cannot  work  steadily. 

On  this  evidence  we  find  that  the  mother  was  partially  de- 
pendent upon  the  wages  of  her  son  Orrington  for  support,  and  it 
was  agreed  that  the  amount  of  her  dependency  was  $2.25  a 
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week,  and  we  find  that  she  is  entitled  under  the  act  to  be  paid 
$2.25  a  week  for  a  period  of  three  hundred  weeks  from  the  date 
of  the  injury,  Feb.  6,  1914. 

James  B.  Carroix. 

Fred  W.  Cronin. 

Rowland  J.  Hasttings. 


Case  No.  800. 

Thomas  Hanlon,  Employee. 
RiTER-CoNLEY  Mfg.  Company,  Employer. 
Employers'   Liability   Assurance   Corporation,    Ltd.,    In- 
surer. 

Employee  entitled  to  Compensation  while  incarcerated 
IN  Jail.  Total  Incapacity  for  Work  continued  dur- 
ing THE  Period  of  Confinement. 

The  employee  received  a  serious  injury  to  his  foot,  and  was  afterwards  sent  to 
the  State  Farm  because  of  overindulgence  in  intoxicants.  The  only  question 
at  issue  was  whether  or  not  he  was  entitled  to  compensation  during  his  stay 
in  jail.  The  evidence  showed  that  the  Employee  was  totally  incapacitated  by 
reason  of  the,  injury  during  the  time  of  his  sentence  at  the  State  Farm. 

Held,  that  the  employee  was  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  IIL,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Thomas  Hanlon 
V.  Employers'  LiabiHty  Assurance  Corporation,  Ltd.,  this  being 
case  No.  800  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  William  I.  Mc- 
Laughlin, State  Mutual  Building,  Worcester,  Mass.,  represent- 
ing the  employee,  and  Edwin  H.  Crandell,  340  Main  Street, 
Worcester,  Mass.,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  at  Room  30,  City  Hall,  W^orcester,  Mass., 
on  Monday,  April  13,  1914,  at  2.30  p.m.  Frank  L.  Riley  of 
Worcester  appeared  for  the  insurer  as  counsel.  The  employee 
was  not  represented  by  counsel. 
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The  question  involved  in  this  case  is  this:  Is  the  employee 
entitled  to  compensation  on  account  of  total  incapacity  for  work 
for  the  period  during  which  he  was  confined  at  the  State  Farm 
because  of  drunkenness? 

He  was  sentenced  to  the  State  Farm  Oct.  30,  1913,  for  a  three 
months'  period.  He  was  injured  on  Aug.  26,  1913,  and  com- 
pensation was  paid  him  up  to  Nov.  22,  1913.  His  average 
weekly  wages  w^ere  $12.  It  is  agreed  that  he  is  entitled  to 
compensation  from  the  29th  of  Januar\',  1914,  to  the  18th  of 
February,  1914. 

Dr.  Richard  J.  Shannahan  of  Worcester  testified :  — 

I  saw  Hanlon  on  the  30th  of  January,  1914,  the  day  after  he  was  re- 
leased from  the  State  Farm.  His  foot  at  that  time  was  swollen  and  very 
painful,  and  he  was  unable  to  do  any  kind  of  work.  He  remained  home 
until  the  18th  of  February,  when  he  went  to  work  for  the  city,  shoveling 
snow.  He  worked  five  days,  and  his  leg  was  greatly  swollen  at  the  end 
of  that  time,  and  I  advised  him  to  get  off  the  foot  for  a  week  or  two  and 
rest  it  up.  He  did  this  and  then  was  looking  around  to  get  work  again. 
His  leg  became  very  sore  and  painful,  and  he  had  to  go  to  the  City  Hospital 
for  treatment.  At  the  present  time  he  is  at  the  City  Hospital,  and  is 
now  incapacitated  for  work.  We  had  an  X-ray  taken  at  the  City  Hospital 
by  Dr.  Cook,  which  showed  a  flattening  of  the  arch  in  the  anterior  portion 
of  the  foot.  This  is  due  to  the  injury  he  received.  In  my  opinion  the 
employee  will  be  all  right  in  two  or  three  months.  He  is  not  now  totally 
incapacitated.  When  he  came  back  from  the  State  Farm  his  leg  had 
been  painted  with  iodine,  which  showed  he  had  evidently  been  receiving 
some  kind  of  treatment  in  the  institution. 

Dr.  Curran  of  the  City  Hospital  is  at  present  caring  for 
Hanlon.     He  said:  — 

We  are  about  to  put  arches  on  Hanlon.  To-day  we  are  having  pads 
cut  to  shape  the  foot.  These  pads  are  made  of  felt  which  shape  to  the 
arch  and  hold  up  the  bones.  After  he  wears  these  a  short  time  he  will 
have  steels  made  to  support  his  foot.    Then  he  will  be  able  to  get  along. 

The  evidence  shows  that  the  employee  was  totally  incapaci- 
tated for  work  by  reason  of  the  injury  and  independent  of  his 
confinement  at  the  State  Farm.  Harwood  v.  Wyken  Colliery 
Co.,  Ltd.,  6  B.  W.  C.  C.  225. 

The  conunittee  of  arbitration  finds  that  Thomas  Hanlon,  the 
employee,  was  totally  incapacitated  for  work  as  a  result  of  the 
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injury  received  by  him  on  Aug.  26,  1913,  to  April  13,  1914,  the 
date  of  the  hearing,  said  total  incapacity  continuing,  with  the 
exception  of  five  days  during  which  he  earned  the  rate  of  wages 
received  by  him  at  the  time  of  the  injury,  to  wit,  $12;  that 
there  is  due  the  said  employee  a  weekly  compensation  of  86 
dating  from  Nov.  22,  1913,  the  date  upon  which  compensation 
was  suspended,  to  April  13,  1914,  less  five  days;  that  is,  com- 
pensation for  a  period  of  nineteen  and  five-sevenths  weeks,  or  a 
total  of  $118.29. 

This  decision  and  all  findings  regarding  compensation  or 
the  existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12, 
Part  III.,  of  the  Workmen's  Compensation  Act,  and  the  gen- 
eral provisions  of  said  act  and  its  amendments. 

James  B.  Carroll. 
William  I.  McLaughlin. 
Edwin  H.  Crandell. 


Casb  No.  819. 

EuzA  Peloquin,  Widow  of  Louis  Peloquin  (Louis  Felix) 

(Deceased),  Employee. 
Riter-Conley  Mfg.  Company,  Employer. 
Fidelity  and  Deposit  Company  of  Maryland,  Insurer. 

Widow  who  had  been  separated  from  her  Husband  re- 
turned to  him  and  had  been  living  with  him  Eight 
Days  previous  to  the  Occurrence  of  the  Fatal 
Injury.     Compensation  awarded. 

The  employee  and  his  wife  had  been  estranged  for  a  period  of  about  four  months 
prior  to  the  date  of  the  fatal  injury  which  caused  his  death.  A  reconciliation 
had  been  effected,  however,  shortly  before  said  fatal  injury%  and  husband 
and  wife  were  living  together  for  a  period  of  eight  day^  before  he  died.  He 
had  been  working  only  two  days  when  he  received  the  injury  which  IdUed 
him. 

Heldf  that  the  widow  was  conclusively  presumed  to  be  wholly  dependent  and 
entitled  to  compensation. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Eliza  Peloquin, 
widow  of  Louis  Peloquin  (Louis  Felix),  v.  Fidelity  and  Deposit 
Company  of  Maryland,  this  being  case  No.  819  on  the  files  of 
the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Frank  R.  L.  Riley, 
340  Main  Street,  Worcester,  Mass.,  representing  the  dependents 
of  the  deceased,  and  Addison  M.  Goldsmith,  14  Park  Road, 
Winchester,  Mass.,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  in  Committee  Room  No.  30,  City  Hall, 
Worcester,  Mass.,  on  Friday,  April  17,  1914,  at  10  a.m.  John 
H.  Reid,  340  Main  Street,  Worcester,  Mass.,  appeared  for  the 
widow,  and  Albin  Richards,  53  State  Street,  Boston,  Mass., 
appeared  for  the  insurer  as  counsels. 

The  question  in  this  case  is  one  of  dependency.  Were  Mr. 
and  Mrs.  Peloquin  living  together  as  man  and  wife  at  the 
time  of  the  injur>'?  Louis  Peloquin's  average  weekly  wage  was 
$27. 

Mrs.  Eliza  Peloquin  testified :  — 

I  was  married  to  Louis  Peloquin  on  the  fifteenth  day  of  September, 
1902,  in  the  French  Catholic  Church,  and  have  five  children,  all  boys. 
Four  of  them  are  now  in  the  orphanage,  and  the  baby  is  boarding  with 
my  brother-in-law.  There  was  a  time  that  Louis  and  I  did  not  live  in 
the  same  house,  but  that  was  because  of  his  hard  life.  He  was  a  hard 
drinker  and  caused  a  lot  of  family  trouble.  He  went  away  down  and 
under  and  did  not  have  courage  to  fight  it  out.  Finally,  there  were  hard 
words  between  us  and  I  had  to  go  to  work.  This  was  three  years  ago. 
My  husband  went  to  work  then  on  the  New  Haven  Railroad  as  a  freight 
conductor.  He  left  this  job  without  a  leave  of  absence,  and  when  he 
came  back  he  had  lost  it.  He  went  to  New  Haven  and  got  a  job  as  rail- 
road brakeman.  He  used  to  come  home  once  in  three  weeks  or  once 
a  month.  I  was  keeping  house  all  this  time.  He  did  what  he  could  for 
my  support,  but  he  had  to  pay  his  own  board  and  lodging  out  of  his 
earnings.  This  continued  until  a  year  ago  last  May.  He  came  back  and 
was  not  working,  and  said  he  was  going  to  start  all  over  again.  We  had 
a  falling  out,  and  he  said  he  was  going  away  to  do  better,  and  when  he 
did  well  he  would  return  to  me.  I  broke  up  housekeeping  last  September. 
His  father  took  four  of  the  children  and  I  kept  the  baby.     His  father 
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got  after  him  and  he  came  home  and  then  put  the  children  in  the  orphanage 
and  paid  their  board.  At  this  time  he  was  raihx>ading  at  different  places. 
Every  time  he  came  to  Worcester  he  came  to  see  me.  When  he  came 
back  to  Worcester  the  last  time,  it  was  Saturday  morning,  eight  dajrs 
before  he  was  killed.  He  came  to  Worcester  in  the  morning  and  called 
me  up  and  asked  me  if  he  could  see  me.  I  told  him  I  was  busy,  but  would 
see  him  at  5  o'clock.  I  was  working  at  this  time.  I  met  him  that  evening 
at  the  Union  Station  in  Worcester,  and  we  went  to  his  brother's  house. 
The  Sunday  before  I  had  been  up  to  the  orphanage  to  see  the  children, 
and  heard  that  their  board  was  in  arrears  three  months,  so  I  knew  I  had 
to  get  after  him.  He  told  me  he  was  going  away  to  get  a  good  i>osition, 
and  I  told  him  I  was  not  going  to  let  him  go  any  more  unless  I  went  with 
him.  He  said  if  I  would  take  him  back  it  would  be  all  right.  He  said  he 
could  get  a  position  at  Riter-Conley's.  I  stayed  right  there  at  his  brother's 
house  with  him  up  to  the  time  of  his  death,  and  we  enjoyed  oursrfves 
together  as  if  nothing  had  happened.  We  decided  that  I  would  still 
work,  and  when  we  got  enough,  to  start  in  and  keep  house.  He  loafed 
all  that  week  and  Saturday  morning  went  to  work  for  Riter-Conley. 
He  was  killed  on  Monday  afternoon.  At  this  time  he  was  making  $4.50 
a  day.  For  the  week  we  were  with  his  brother  he  paid  him  %S  for  his 
and  my  board.  My  father-in-law  put  in  a  claim  for  the  children  because 
he  thought  I  was  not  going  to  file  claim. 

Joseph  Peloquin,  brother  of  the  deceased,  testified:  — 

Louis  and  his  wife  came  to  my  house  on  this  Saturday,  eight  da>rs 
before  he  was  killed.  I  knew  that  they  were  going  to  save  up  their  money 
and  go  back  housekeeping.  In  the  meantime,  they  were  going  to  stay 
at  my  house.  They  were  to  give  me  S8  a  week.  They  were  to  take  the 
children  just  as  soon  as  they  started  housekeeping.  They  were  going 
to  try  to  pay  the  children's  back  board.  He  told  me  he  was  earning  $4 
or  S4.50  a  day.  He  went  to  work  for  Riter-Conley  on  Saturday,  and 
Monday  got  hurt,  dying  Tuesday  morning.  Louis  paid  me  the  $8  board. 
He  had  been  working  on  the  Boston  &  Maine  before  he  came  to  my 
house,  and  paid  me  out  of  the  money  he  had  earned  at  this  time.  They 
both  occupied  the  same  room  at  my  house.  At  this  time  there  was  a 
complete  reconciliation. 

Mrs.  Jennie  Cloutier,  wife  of  Eliza  Peloquin's  brother,  testi- 
fied: — 

Eliza  had  been  living  with  me  about  a  week  or  two  before  her  husband 
called  her  up  on  the  'phone  one  Saturday.  She  said  she  was  going  to 
meet  her  husband  at  5  o'clock.  I  did  not  see  her  again  until  the  following 
Monday.  She  came  to  my  house  for  dinner,  and  told  me  she  had  met 
her  husband  and  that  they  had  made  up  and  were  going  back  together 
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and  would  do  the  best  they  could.  They  were  going  housekeeping  as 
soon  as  possible.  She  did  not  come  back  to  live  with  me.  She  called  on 
me  again  a  week  from  that  Monday  and  said  she  would  bring  her  clothes 
home.  She  packed  her  case,  and  with  another  sister-in-law  went  in  to 
the  "pictures."  After  supper  she  'phoned  me  that  her  husband  had 
got  hurt  and  was  in  the  hospital.    She  stayed  with  him  until  he  died. 

On  this  evidence  we  find  that  the  widow,  Eliza  Peloquin,  was 
living  with  her  husband,  Louis  Peloquin  (a/ww  Louis  Felix), 
under  section  7  (a),  Part  II.,  at  the  time  of  his  death,  and  that 
she  is  entitled  to  compensation  at  the  rate  of  $10  a  week  for  a 
period  of  three  hundred  weeks  from  the  date  of  the  injury, 
Jan.  26,  1914. 

James  B.  Carroll. 

Frank  R.  L.  Riley. 

Addison  M.  Goldsmith. 


Cabb  No.  821. 

Harrt  C.  Jones,  Employee. 

CoBiMONWEALTH  OF  MASSACHUSETTS,  Employer, 

Commonwealth  declines  to  pay  Compensation  on  Ground 
that  the  employee  was  an  independent  contractor. 
Committee  finds  that  he  was  a  Mechanic  and  awards 
Compensation. 

The  employee,  a  lather,  was  engaged  to  work  at  the  Westfield  State  Sanatorium 
to  put  on  laths,  at  the  price  of  25  cents  a  bunch.  He  worked  alone  at  first, 
and  then  obtained  other  men  from  the  union  to  aid  him  in  the  work,  pasdng 
them  the  same  rate  of  wages.  All  the  work  was  done  under  the  direction 
of  the  foreman. 

Held,  that  the  claimant  was  a  mechanic  and  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Harry  C.  Jones 
V.  Commonwealth  of  Massachusetts,  this  being  case  No.  821 
on  the  files  of  the  Industrial  Accident  Board,  reports  as  fol- 
lows:— 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Richard  A.  Hen- 
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nessey,  65  Alden  Street,  Springfield^  Mass.^  representing  the 
employee,  and  John  F.  Casey,  6  Beacon  Street,  Boston,  Mass., 
representing  the  Commonwealth  of  Massachusetts,  heard  the 
parties  and  their  witnesses  on  Tuesday,  April  14,  1914,  at 
2  P.M.,  in  the  Town  Hall,  Westfield,  Mass.  The  employee  and 
the  Conmionwealth  were  not  represented  by  counsel.  Dr. 
Henry  D.  Chadwick  represented  the  Conmionwealth. 

It  was  contended  on  behalf  of  the  Commonwealth  that  Jones 
was  an  independent  contractor.  The  employee  contended  that 
he  was  a  ''laborer,  workman  or  mechanic"  employed  by  the 
Commonwealth  within  the  meaning  of  the  Workmen's  Com- 
pensation Act  as  amended  by  chapter  807,  Acts  of  1913. 

Harry  C.  Jones  testified:  — 

I  started  to  work  at  the  Westfield  State  Sanatorium  on  Dec.  8,  1913, 
and  was  injured  on  the  17th  of  January,.  1914.  The  foreman  on  the 
job,  Mr.  Zeno,  hired  me  to  put  on  laths  at  25  cents  a  bunch.  A  new 
building  was  being  erected.  If  I  was  a  contractor  I  would  get  27  cents 
a  bunch;  25  cents  a  bunch  is  regular  journeymen's  wages.  All  the  wages 
were  given  to  me  in  one  envelope.  I  am  not  a  contractor.  I  worked  two 
days  alone  and  then  told  Mr.  Zeno  I  would  get  some  men  from  the  union 
to  help  me  out,  and  made  arrangements  to  pay  them  25  cents  a  bunch, 
the  same  as  I  was  getting.  I  brought  two  men  the  first  week  and  the  next 
week  another  man.  I  had  to  do  this  work  exactly  as  the  foreman,  Mr. 
Zeno,  told  me  to  do  it.  It  was  all  done  under  his  direction.  He  had 
carpenters  around  me  doing  patching,  and  if  I  was  a  contractor  this 
would  not  happen.  Everything  was  fiunished  me.  On  an  average  I 
received  S4  a  day.  On  Jan.  17,  1914,  I  was  going  out  for  a  bunch  of 
laths,  and  when  I  was  walking  along  I  stepped  on  a  piece  of  wood  and 
fell  with  the  bunch  of  laths,  and  a  nail  went  in  my  knee.  Dr.  Smith  of 
Springfield  attended  me  and  his  bill  for  the  first  two  weeks  was  $30. 
I  was  in  the  Wesson  Hospital  for  three  weeks,  but  laid  up  nine  weeks. 
The  bill  for  the  three  weeks  in  the  hospital  was  $45.90.  When  I  got 
injured  I  was  out  of  my  head  for  a  whole  week.  When  I  went  back  to  the 
sanatorium  for  my  money  I  told  the  foreman  that  I  was  sick,  and  that 
I  had  run  a  nail  in  my  knee  and  had  been  in  the  hospital. 

John  H.  O'Hara  testified:  — 

Mr.  Jones  told  me  there  was  a  job  over  near  Westfield  and  wanted  to 
know  if  I  would  not  go  over  and  help  him  out  with  it.  He  did  not  tell 
me  then  how  much  he  would  pay  me,  but  I  knew  what  I  was  going  to 
get  before  I  went  to  work.  My  pay  came  with  Jones's,  and  this  is  usual 
in  my  work.    I  never  considered  Jones  at  any  time  as  a  contractor,  but 
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always  considered  him  as  a  foreman.  There  is  a  difference  between  a 
boss  and  a  foreman.  Jones  received  the  same  wages  as  I  got,  25  cents  a 
bunch.  I  am  a  member  of  the  imion.  If  Jones  had  a  contract  job  he 
would  have  to  make  an  agreement  with  the  union.  Mr.  Zeno  did  not 
give  me  any  orders.  The  only  thing  I  saw  about  him  was  when  I  first 
came  he  stood  and  watched  me  fifteen  or  twenty  minutes.  I  kept  account 
of  my  own  work,  and  at  the  end  of  the  week  I  knew  how  many  I  had  done, 
and  gave  in  my  account  and  got  my  money. 

Mr.  Zeno  testified :  — 

I  am  foreman  of  construction  at  the  Westfield  State  Sanatorium.  I 
am  not  a  contractor.  Dr.  Chadwick,  superintendent  of  the  sanatorium, 
hired  me.  We  were  building  a  children's  ward.  I  hire  all  the  men, 
have  full  control,  authority  and  direction  over  the  work  of  the  men,  and 
fix  the  price.  Jones  came  to  me  and  wanted  a  job  at  lathing.  I  asked 
him  what  he  would  do  it  for  and  he  said  27  cents  a  bunch.  I  said  I  could 
not  pay  this  price,  but  would  pay  him  25  cents  a  bunch,  and  he  decided 
to  work  for  that.  He  said  he  would  do  it  right  away.  I  told  him  we 
did  not  want  to  finger,  and  if  he  could  do  it  right  away  he  could  have  the 
job.  I  understood  he  was  a  contractor  in  lathing  and  hired  his  own  men. 
I  gave  orders  to  him  and  he  gave  the  orders  to  his  men.  He  would  come 
to  me  and  tell  me  how  many  bunches  he  had  on  and  I  would  pay  him 
for  the  whole  amoimt.  The  day  he  went  home  he  was  sitting  near  the 
fire  and  said  it  was  too  cold  to  work.  I  told  him  it  would  be  a  week  before 
we  could  get  the  heat  into  his  building,  so  he  said  he  would  be  back  the 
next  week.  When  he  did  not  come  back  I  telephoned  several  places  for 
him,  but  could  not  find  him,  so  put  more  men  on  the  job  to  finish  it. 
Then  in  about  ten  days  he  came  and  said  he  had  fallen  down  outside 
around  the  building  and  a  nail  had  run  into  his  knee  and  blood  poisoning 
had  set  in.  We  did  not  know  about  this  until  then.  I  asked  him  why 
he  did  not  notify  us,  and  he  said  he  had  sent  me  a  postal,  but  I  never 
got  it.  I  did  not  know  anything  about  this  Compensation  Act.  I  was 
out  of  the  State  a  short  time.  I  pay  union  wages  and  work  the  men 
union  hours. 

We  find,  on  this  evidence,  that  Jones  was  a  mechanic  em- 
ployed by  the  Commonwealth,  and  was  not  a  contractor;  that 
the  foreman  of  the  job,  Mr.  Zeno,  had  the  right  to  direct  as  to 
when,  how  and  in  what  manner  he  was  to  do  his  work,  and  he 
did  on  one. or  two  occasions  direct  him  in  the  way  in  which 
the  work  should  be  done;  and  that  the  employee  is  entitled  to 
the  sum  of  $24.52  hospital  services,  $3  for  ambulance  fee  and 
$30  for  doctor's  fee,  aggregating  a  total  payment  of  $57.52 
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for  medical  and  hospital  services  during  the  first  two  weeks 
after  the  injury,  and  to  compensation  for  a  period  of  seven 
weeks,  that  is,  from  Jan.  31,  1914,  the  fifteenth  day  after  the 
injury,  to  March  21,  1914,  at  $10  a  week,  amounting  to  $70. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

James  B.  Carroll. 
Richard  A.  Hennessey. 
John  F.  Casey. 


Cahb  No.  827. 

Johanna  Lowney,  Widow  of  John  Lowney   (Deceased), 

Em^ployee. 
City  of  New  Bedford,  Employer. 

Widow  of  Street  Sweeper  fatally  injured  by  Runaway 
Horse  ENrriLED  to  Compensation.  Municipality  taees 
Case  to  Supreme  Judicial  Court. 

The  employee,  a  street  sweeper,  was  fatally  injured  by  a  runaway  horse  while 
in  the  performance  of  his  work  as  a  street  sweeper  in  the  employ  of  the  munie- 
ipality,  which  had  voted  to  accept  the  provisions  of  the  Workmen's  Com- 
pensation Act.  HLs  duties  caused  him  to  be  especially  ezixMed  to  the  risks 
and  dangers  of  the  street.  It  was  the  said  employee's  duty  to  sweep  certain 
sections  of  the  public  highway,  and  to  perform  this  duty  it  was  necessary 
that  he  traverse  it  regularly  and  systematically.  While  so  doing  a  runaway 
horse  collided  with  and  killed  him. 

Hetdt  that  the  employee  was  fatally  injured  in  the  course  of  his  employment,  and 
that  his  widow  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findinga  of  the 
committee  of  arbitration. 

Report  of  CommiMee  of  ArbitrcUion. 

The  arbitration  committee  appointed  imder  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments   thereto,    having    investigated    the    claim    of    Johanna 
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Lowney,  widow  of  John  Lowney,  t^.  City  of  New  Bedford,  this 
being  case  No.  827  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman,  representing  the  Industrial  Accident  Board,  chairman, 
Joseph  R.  Glennon  of  679  Cottage  Street,  New  Bedford,  Mass., 
representing  the  widow  of  the  employee,  and  Leland  C.  Peirce, 
Esq.,  of  10  Masonic  Street,  New  Bedford,  Mass.,  representing 
the  city  of  New  Bedford,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  New  Bedford,  Mass.,  on 
Tuesday,  April  28,  1914,  fit  11  a.m.  Benjamin  B.  Barney 
appeared  for  the  city,  and  the  widow  was  not  represented  by 
counsel. 

It  was  agreed  that  the  average  weekly  wages  of  the  em- 
ployee were  $13.50;  that  he  was  a  regular  employee  in  the 
street  department,  —  the  street  sweeping  division. 

It  appeared  in  evidence  in  the  testimony  of  Daniel  S.  Mc- 
Carthy that  McCarthy  was  going  north  on  Pleasant  Street  on 
March  4,  1914,  in  a  motor  car  belonging  to  the  gas  company, 
when  he  noticed  a  runaway  horse  coming  down  the  street.  It 
was  then  probably  20  or  30  feet  in  front  of  his  machine.  He 
noticed  the  street  sweeper  spring  out  from  in  front  of  the 
horse;  "the  street-sweeping  cart  was  in  the  gutter,  and  he  was 
on  the  left-hand  side  of  the  cart,  and  the  horse  was  almost  on 
top  of  him,  and  the  only  thing  in  my  mind  that  he  might  have 
done  was  to  raise  his  pick,  which  he  did,  because  he  did  not 
have  a  chance  to  jump  to  the  gutter  —  the  cart  was  in  his 
way;  the  horse  would  get  him  anyway,  so  he  raised  his  pick 
to  stop  him  from  getting  hurt,  and  just  at  that  moment  I 
think  the  horse  knocked  him  backwards  and  went  over  him. 
After  he  got  knocked  over  Mr.  Sargent  and  I  jumped  out  of 
the  machine,  and  took  him  into  Dr.  Lowney's  oflBce,  and  then 
the  ambulance  came  after  him  and  I  went  back  on  my  job." 
On  cross-examination  by  Mr.  Barney,  city  solicitor  of  New  Bed- 
ford, McCarthy  placed  the  time  somewhere  between  2  and  3 
o'clock.  He  was  going  north  and  the  runaway  was  coming 
south.  He  saw  the  horse  attached  to  the  wagon  collide  with 
the  man.  With  reference  to  the  collision,  he  was  about  10 
feet  behind,  to  the  south.  When  the  horse  struck  the  man  he 
didn't  notice  what  happened  to  the  horse  and  wagon  after  the 
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collision.  He  saw  Mr.  Lowney  knocked  down,  and  lost  all 
interest  in  the  horse  and  team.  It  was  a  light  express  wagon 
and  belonged  to  a  Mr.  Ashley. 

James  Edward  Sargent  testified  that  while  sitting  in  the 
automobile  he  heard  this  cry  of  a  runaway.  He  jumped,  nat- 
urally, and  looked  to  the  east  and  saw  this  horse  just  dash  by, 
the  horse  and  wagon.  He  jumped  out  and  saw  this  man 
lying  on  the  road.  The  first  thing  he  thought  of  was  the  doe- 
tor,  and  he  knew  Dr.  Lowney's  oflBce  was  across  the  street,  so 
he  said  to  McCarthy,  "Pick  him  up  and  bring  him  in  to  the 
doctor."  Sargent  took  him  by  tffe  head  and  Mr.  McCarthy 
took  him  by  the  feet  and  carried  him  into  the  doctor's  ofiice, 
where  he  was  kept  until  the  ambulance  arrived.  When  he  saw 
the  man  he  was  stretched  out  on  the  road.  His  head  was  on 
his  arm;  he  didn't  know  how  he  was  struck.  The  only  thing 
he  saw  of  the  horse  was  when  he  heard  the  cry  of  "Run- 
away!" When  he  jumped,  the  horse  flashed  past  him  as  fast 
as  he  could  go.  "I  did  not  actually  see  the  collision  between 
the  runaway  horse  and  the  man  who  was  sweeping  the  streets." 

John  H.  Hoyle  testified  that  he  is  a  street  sweeper  in  the 
street  department,  but  he  was  not  working  that  day.  He  went 
to  the  hospital  in  the  ambulance  which  took  Mr.  Liowney  to 
the  hospital.  "It  was  three  minutes  to  2"  at  that  time,  and 
Hoyle  picked  up  Mr.  Lowney's  tools  and  locked  them  in  his 
cellar  and  put  his  wagon  away.  Lowney  was  using  a  pick  that 
day  picking  ice;  they  were  sweeping  and  picking  at  the  same 
time;  the  ice  was  about  2  feet  out  in  the  gutter. 

Johanna  Lownev  testified  that  John  I^ownev  was  her  hus- 
band;  that  he  was  employed  by  the  city  of  New  Bedford  as  a 
street  sweeper;  and  that  she  was  married  to  him  forty  years. 

Dr.  Lownev  testified  as  follows:  — 

The  man  was  brought  into  my  office  and  I  happened  to  be  ij>the  office 
that  day,  and  I  heard  some  yelling  outside,  and  when  I  looked  out  the 
window  I  saw  this  man  lying  on  the  street.  Two  or  three  fellows  brought 
him  into  the  office  and  laid  him  on  the  floor.  I  saw  the  horse  going  over 
him.  I  do  not  think  that  the  team  to  which  the  horse  was  attached  was 
a  city  team.  He  was  removed  from  my  office  to  St.  Luke's  Hospital. 
He  died  from  a  fracture  at  the  base  of  the  skull. 
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We  find,  therefore,  on  all  the  facts  in  the  case,  that  John 
Lowney,  while  about  his  employment  as  a  member  of  the  street 
department  of  the  city  of  New  Bedford,  received  an  accident 
which  arose  out  of  and  in  the  course  of  his  employment;  that 
his  employment  took  the  man  into  the  street,  so  that  the  ordi- 
nary risks  of  the  street  were  risks  incidental  to  his  employment^ 
and  that  he  was  more  exposed  to  the  risks  of  the  street  than  the 
ordinafj^  member  of  the  public. 

We  find  that  the  widow  is  entitled  to  compensation  at  one- 
half  the  average  weekly  wages  of  her  husband,  John  Lowney, 
and  that  the  agreed  average  weekly  wages  being  $13.50,  she  is 
entitled  to  recover  $6.75  for  a  period  of  three  hundred  weeks 
from  the  date  of  the  accident. 

Dudley  M.  Holman. 
Joseph  R.  Glennon. 

Leland  C.  Peirce  dissents. 


Findings  and  Decision  of  the  Industrial  Accident  Board  on 

Renew. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the  In- 
dustrial Accident  Board,  New  Albion  Building,  Boston,  Mass.^ 
on  Wednesday,  July  1,  1914,  at  2.45  p.m.,  and  affirms  and 
adopts  the  findings  and  decision  of  the  committee  of  arbitra- 
tion. 

The  evidence  shows  that  the  employee,  John  Lowney,  was 
fatally  injured  by  a  runaway  horse  while  in  the  performance  of 
his  work  as  a  street  sweeper  in  the  employ  of  the  city  of  New 
Bedford.  A  widow,  Johanna  Lowney,  who  resided  with  him  at 
the  time  of  bis  death,  survives.  The  city  of  New  Bedford  had 
accepted  the  provisions  of  chapter  807,  Acts  of  1913,  and  is 
therefore  required  to  pay  compensation  as  provided  by  the 
Workmen's  Compensation  Act  to  all  "laborers,  workmen  and 
mechanics"  receiving  personal  injuries  arising  out  of  and  in  the 
course  of  their  employment,  and  to  their  dependents,  if  said 
personal  injuries  result  fatally. 

The  city  of  New  Bedford,  through  its  counsel,  Benjamin  B. 
Barney,  Esq.,  agreed  that  the  personal  injury  was  received 
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"in  the  course  of"  the  employment  of  the  deceased,  but  claimed 
that  it  did  not  "arise  out  of"  said  employment,  on  the  ground 
that  an  injury  to  a  street  sweeper  by  a  runaway  horse  was  not 
a  natural  incident  of  his  employment. 

The  Board  finds  that  the  duties  of  the  Employee,"  the  said 
John  Lowney,  caused  him  to  be  especially  exposed  to  the  risks 
and  dangers  of  the  street.  It  was  the  said  employee's  duty  to 
sweep  a  certain  section  of  the  public  highway;  to  perform  this 
duty  it  was  necessary  that  he  traverse  it  regularly  and  sys- 
tematically; all  the  dangers  and  risks  of  the  street,  such  as  the 
risk  and  danger  of  being  run  over  or  injured  by  bicycles,  street 
cars,  automobiles  and  runaway  horses,  were  incidental  to  his 
employment;  and  the  personal  injury  received  by  reason  of 
the  running  away  of  a  horse  on  March  4,  1914,  arose  out  of 
and  in  the  course  of  said  employment.  Pierce  t.  Provident 
Clothing  &  Supply  Co.,  Ltd.  (1911),  4  B.  W.  C.  C.  242;  Mc^ 
Niece  r.  Singer  Sewing  Machine  Co.  (1911),  4  B.  W.  C.  C.  351; 
Refuge  Assurance  Co.  v.  MiUer  (1912),  5  B.  W.  C.  C.  522; 
Sanderson  v.  Henry  Weight,  Ltd.  (1914),  110  L.  T.  517. 

The  Board  finds  that  there  is  due  the  widow,  Johanna  Low- 
ney, the  sum  of  $6.75  weekly  for  a  period  of  three  hundred 
weeks  from  the  date  of  the  injury,  March  4,  1914,  from  the 
city  of  New  Bedford. 

James  B.  Carroll. 

Dudley  M.  Holman. 

Edw.  F.  McSweenet. 

Joseph  A.  Parks. 


Case  No.  828. 

John  Swartz,  Employee. 
George  A.  Fuller  Company,  Employer. 
Casualty  Company  of  America,  Insurer, 
» 
Bronchitis  and  Intestinal  Tuberculosis  ha\tg  no  Causal 
Relation  with  Personal  Injury  arising  out  op  and 
IN  THE  Course  of  the  Employment. 

The  employee  received  a  personal  injury  arifling  out  of  and  in  the  course  of  hia 
employment  by  reason  of  a  fall  of  10  feet,  the  evidence  tending  to  show  that 
ho  struck  on  his  left  arm  near  the  elbow,  and  that  he  afterwards  felt,  in  addi- 
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tion  to  trouble  in  the  arm  and  shoulder,  a  soreness  in  the  left  side  of  the  chest. 
Later,  a  condition  of  bronchitis  and  intestinal  tuberculosis  developed  which 
caused  incai>acity  for  work  beyond  the  date  to  which  compensation  had  been 
paid. 

Held,  that  the  employee  was  not  entitled  to  compensation  on  account  of  the  con- 
dition of  bronchitis  and  intestinal  tuberculosis. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

m 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  John  Swartz  v.  Cas- 
ualty Company  of  America,  this  being  case  No.  828  on  the  files 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Michael  F. 
Clarke,  representing  the  employee,  and  Clinton  L.  Bancroft, 
representing  the  insurer,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial  Ac- 
cident Board,  Wednesday,  May  13,  1914,  at  2  p.m.,  Tuesday, 
June  2,  1914,  at  10  a.m.,  and  Saturday,  June  13,  1914,  at  10 

A.M. 

This  employee  on  Sept.  25,  1913,  received  an  injury  arising 
out  of  and  in  the  course  of  his  employment.  While  working  as 
an  assistant  mason  he  fell  a  distance  of  about  10  feet.  There 
was  evidence  tending  to  show  that  he  struck  on  his  left  arm 
near  the  elbow,  and  that  he  afterwards  felt,  in  addition  to 
trouble  in  the  arm  and  shoulder,  a  soreness  in  the  left  side  of 
the  chest. 

His  average  weekly  wages  at  the  time  of  the  injury  were 
$16.80. 

He  was  paid  compensation  by  the  insurer  at  the  rate  of 
$8.40  a  week  to  Dec.  18,  1913,  when  it  was  stopped  on  the 
ground  that  incapacity  had  ceased.  The  employee  was  not 
present  at  the  hearing  on  May  13,  1914. 

His  physician.  Dr.  Walter  D.  Shurtleff,  testified  that  the 
employee  was  unable  to  attend  on  account  of  his  physical  weak- 
ness and  incapacity;  that  he  had  treated  the  employee,  as  his 
physician,  from  March  27,  1913,  to  May  12,  1914;  that  when 
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he  last  examined  him  on  May  12,  the  pains  which  he  was 
suffering  from  had  shifted  from  the  left  side  of  the  chest  to  the 
right  side,  so  that  the  principal  trouble  was  on  the  right  side; 
that  the  trouble  which  was  then,  May  12,  disabling  him  was 
bronchitis;  and  that  this  bronchitis  was  due  to  the  injury"  re- 
sulting from  the  fall  sustained  on  September  25.  He  dso  testi- 
fied that  the  employee  during  the  time  which  he  had  attended 
him  had  spit  some  blood,  but  that  this  had  ceased  by  March 
27,  1914.  He  also  testified  that  the  employee  was  suffering 
from  exhaustion  of  vitality,  and  that  following  the  injury  he 
had  suffered  some  shock  to  the  nervous  system,  and  had  been 
able  to  do  no  work  since  the  injury. 

Dr.  John  Sutherland,  called  by  the  employee,  testified  on 
May  13,  1914,  substantially  that  he  had  first  examined  him  on 
Sept.  26,  1913,  and  then  found  some  injury  to  the  pleura.  He 
had  then  complained  of  some  pain  and  of  spitting  up  blood, 
which  he  continued  to  do  to  some  extent  until  Oct.  7,  1913. 
After  this  date  he  was  getting  along  pretty  well,  and  that  he, 
the  doctor,  continued  to  treat  him  until  Nov.  24,  1913,  when 
he  was  pretty  weak  and  feeble,  and  his  vitality  much  lowered. 
He  had  been  in  bed  on  account  of  the  injury  from  Sept.  26  to 
Oct.  7,  1913.  He  had  one  or  two  scars  on  the  arm.  The  doc- 
tor further  testified  on  June  2,  1914,  that  he  had  examined  the 
employee  on  Sept.  26,  1913,  for  the  presence  of  tuberculosis, 
using  the  percussion  and  auscultation  test,  and  that  he  found 
no  signs  of  the  existence  of  tuberculosis.  He  made  no  exam- 
ination of  the  sputum.  He  further  testified  that  the  employee 
had  told  him  that  the  place  where  he  struck  his  left  chest  when 
he  fell  was  at  or  just  below  the  breast. 

John  Swartz,  the  employee,  testified  that  he  was  injured  by 
falling  from  a  staging,  and  that  he  fell  a  distance  of  about  10  or 
12  feet;  that  the  plank  fell  to  the  ground  at  the  same  time  with 
him,  and  that  he  struck  his  left  breast  against  the  edge  of  this 
plank  when  he  came  to  the  ground.  The  plank  was  about 
6  inches  wide  and  2  inches  thick,  and  the  edge  which  he  struck 
was  the  side  measuring  2  inches.  He  pointed  several  times  to 
the  place  where  his  body  struck  the  edge  of  this  plank,  indicat- 
ing a  place  at  or  slightly  below  his  left  breast. 

Dr.  William  P.  Hammond,  called  by  the  employee,  testified 
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that  he  examined  him  on  May  31,  1914,  and  found  no  evidence 
of  tubercular  trouble  about  the  lungs  or  in  any  part  above  the 
diaphragm,  but  that  he  found  the  glands  of  the  bowels  very 
much  enlarged  and  tubercular,  and  that  there  were  four  or 
five  of  these  enlarged  glands  about  the  size  of  a  turkey's  egg, 
and  that  their  normal  size  was  about  the  size  of  a  bean  or  pea; 
that  the  employee  complained  that  if  he  undertook  to  do  any- 
thing he  was  taken  with  a  pain  in  the  bowels,  which  the  doctor 
attributed  to  the  swollen  glands;  that  there  was  probably  a 
state  of  inflammation  in  these  glands;  that  he  had  understood 
that  the  part  of  the  employee's  body  which  struck  against  the 
plank  when  falling  was  across  the  abdomen,  and  that  if  this 
were  so,  such  a  blow,  in  his  opinion,  would  have  probably 
caused  inflammation  to  have  started  in  these  glands  and  to  have 
produced  their  present  enlargement  and  trouble;  but  that  if  the 
blow  was  near  the  left  breast,  it  might  have  so  weakened  the 
general  strength  and  vitality  of  the  employee  as  to  have 
enabled  a  pre-existing  tubercular  tendency  of  the  bowels  to  have 
developed  in  the  glands,  as  now  appears.  He  testified,  how- 
ever, that  if  the  employee  had  recovered  his  general  strength 
sufiiciently  to  undertake  his  former  labor  as  assistant  mason 
in  March,  1914,  except  for  a  local  strain  in  the  left  shoulder, 
and  he  had  then  been  afflicted  thereafter  with  bronchitis,  he 
would  attribute  his  later  lessened  power  of  resistance  and  the 
ensuing  enlargement  of  the  glands  of  the  bowels  to  the  bron- 
chitis and  not  to  the  injury.  In  his  opinion  the  glands  of  the 
bowels  might  have  been  enlarged  to  about  their  present  size 
before  the  injury,  although  they  apparently  were  not  paining 
the  employee  at  that  time,  nor  in  a  state  of  inflammation  as 
they  now  appeared  to  be. 

Dr.  Frank  E.  Allard,  called  by  the  insurer,  testified  that  he 
had  examined  the  employee  on  Nov.  20,  1913;  that  the  only 
mark  of  an  injury  he  discovered  was  a  small  mark  down  by  the 
elbow,  fully  healed;  that  the  action  of  the  muscles  of  the  left 
arm  and  side  were  not  disturbed;  that  the  employee  then 
claimed  to  be  suffering  pain  in  the  left  side,  coughing  consid- 
erably, and  had  bronchitis  well  marked,  which  in  his  opinion 
had  nothing  to  do  with  the  accident;  that  he  had  also  a  com- 
plication of  the  lungs,  which  in  his  opinion  had  nothing  to  do 
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with  the  accident;  that  he  also  had  a  consumptive  appearance; 
that  he  found  an  old,  small  hernia  which  had  no  connection 
with  the  injury;  that  the  spine  was  not  perfectly  straight,  due 
to  its  natural  formation;  and  that  the  employee  was  a  man 
who  had  a  weak  body,  which  looks  as  though  he  had  not  been 
well  for  a  good  while.  His  lungs  and  heart  were  negative.  He 
also  found  no  trouble  with  the  pleura. 

The  report  of  Dr.  Francis  D.  Donoghue,  appointed  as  an 
impartial  physician  to  examine  the  employee,  dated  Dec.  9, 
1913,  was  received  in  evidence.  It  appeared  from  this  report 
that  the  employee  had  felt  physically  well  enough  the  week 
before  to  undertake,  his  former  work  as  assistant  mason,  but 
found,  on  so  doing,  that  his  condition  prevented  bis  carrying 
the  weight  of  a  hod  of  bricks  on  the  left  shoulder.  On  this 
December  9,  Dr.  Donoghue  examined  the  employee,  including 
the  condition  of  this  shoulder,  and  found  that,  in  his  opinion, 
he  would  be  able  to  perform  his  former  work  within  two  or 
three  weeks  thereafter;  that  the  power  of  motion  of  his  arm 
and  body  was  normal;  that  the  muscles  in  his  left  shoulder 
pained  him  some,  but  no  condition  of  bronchitis  was  observed; 
that  he  had  received  a  severe  muscular  wrenching;  and  that 
he  would  probably  complain  of  his  shoulder  for  some  time. 

The  testimony  of  certain  fellow  workmen  and  friends  of  the 
employee  was  introduced  showing  that  he  had  been  a  hard  and 
steady  working  man  for  a  good  many  years  before  this  injury, 
doing  general  laborers'  work  during  such  time;  that  he  was 
exceptionally  tall,  slender,  light  in  weight,  and  did  not  have 
the  appearance  of  having  a  strong  physical  constitution.  No 
further  medical  examination  of  the  employee  and  report  thereon, 
or  as  to  the  condition  of  the  employee  before  and  after  the 
injury',  were  made  or  introduced  in  evidence. 

The  committee  therefore  finds,  on  the  weight  of  the  evidence 
introduced,  that  the  employee  was  not  suffering  from  bron- 
chitis when  he  was  examined  by  Dr.  Donoghue  on  Dec.  9,  1913; 
that  hia^  present  condition  of  bronchitis  and  intestinal  tuber- 
culosis which  fftcapacitated  him  for  work  is  not  a  result  of  the 
injury;  that  in^pacity  resulting  from  the  injury  did  not 
continue  after  DecKlS,  1913,  the  date  to  which  the  insurer  has 
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paid  him  compensation;   and  that  he  is  not  entitled  to  further 
compensation. 

David  T.  Dickinson. 

Clinton  L.  Bancroft. 
Michael  F.  Clarke  dissents. 

Findings   and   Decision   of  the   IndtuftricU   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  Thursday,  Sept.  3,  1914,  at  9.30  a.m., 
and  affirms  and  adopts  the  findings  and  decision  of  the  commit- 
tee of  arbitration. 

James  B.  Carroll. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Case  No.  833. 

Victor  Jackson,  Employee. 
R.  B.  Mason  Company,  Employer. 

Employers'   Liability  Assurance   Corporation,   Ltd.,   In- 
surer. 
Dr.  John  Malone,  Physician. 

Average  Minimum  Fees  for  First  Aid  and  Office  Treat- 
ments. 

The  employee  received  a  personal  injury  by  reason  of  the  entrance  of  a  wooden 
sliver  or  splinter  into  the  palm  of  his  left  hand,  and  was  given  necessary 
medical  treatment  by  his  family  physician,  who  rendered  a  bill  calling  for  a 
fee  of  $5  for  first  aid  and  $2  for  office  treatment,  with  surgical  dressings.  The 
evidence  showed  that  the  fees  for  fir^t-aid  medical  service,  in  the  locality  in 
which  the  treatment  was  given,  ranged  from  $2  to  $5,  and  for  office  visits 
with  surgical  dressings,  from  $1  to  $2. 

Hddt  that  the  bill  of  the  physician  was  reasonable. 

Review  before  the  Industrial  Accident  Board. 

DecUi4m.  —  The  Industrial  Accident  Board,  revising  the  findings  of  the  committee 
of  arbitration,  finds  that  $3  for  first  aid  and  $1.50  for  office  dressings  are 
reasonable  fees  in  the  locah'ty  in  which  the  service  was  rendered,  under  the 
Workmen's  Compensation  Act. 

Report  of  Committee  of  Arbitraiion. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
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thereto,  having  investigated  the  claim  of  Victor  Jackson  v. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  833  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Wendell  P. 
Murray,  representing  the  employee,  W.  Lloyd  Allen,  repre- 
senting the  insurer,  being  duly  sworn,  heard  the  parties  and 
their  witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
Board,  Friday,  May  15,  1914,  at  2  p.m.  John  M.  Morrison 
appeared  as  counsel  for  the  insurer. 

This  was  a  claim  for  reimbursement  for  medical  expenses 
incurred  by  the  employee  for  services  rendered  him  as  a  result 
of  an  injury  arising  out  of  and  in  the>  course  of  his  employ- 
ment, said  medical  services  having  been  furnished  within  the 
first  two  weeks  after  the  injury. 

The  injury  consisted  of  a  wooden  sliver  or  splinter  that  had 
been  forced  into  the  palm  of  the  employee's  left  hand  at  an 
angle  of  about  75°  and  to  a  depth  of  one-half  to  three-quarters 
of  an  inch. 

Dr.  John  Malone  testified,  explaining  the  services  rendered 
in  the  removal  of  the  splinter  and  to  nine  subsequent  treat- 
ments at  his  office  at  which  the  employee  called;  and  that  in 
his  opinion  $22  was  a  reasonable  charge  therefor.  He  testified 
that  in  his  opinion  there  was  danger  from  tetanus,  and  that  his 
treatment  was  to  guard  against  that  danger. 

The  committee  finds  that  the  wound  was  a  slight  one,  and 
that  in  view  of  all  the  facts  the  sum  of  Sll,  which  Dr.  Malone 
has  already  been  paid  for  his  services,  is  a  reasonable  payment 
therefor,  and  that  no  further  sum  is  due  from  the  insurer. 

David  T.  Dickinson. 
W.  Lloyd  Allen. 
Wendell  P.  Murray  dissents. 
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Findings   and  Decision   of   the    Industrial   Accident   Board   on 

Review. 

9 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  Wednesday,  June  24,  1914,  at  2  p.m., 
and  revising  the  report  of  the  committee  of  arbitration  finds 
and  decides  as  follows:  — 

The  Board  finds,  upon  careful  investigation  of  the  fees 
charged  in  the  district  in  which  the  services  of  the  physician, 
Dr.  John  Malone,  were  rendered,  that  the  fee  for  first-aid 
medical  service  varies  from  $2  to  $5,  and  for  office  visits  with 
surgical  dressings  from  $1  to  $2. 

The  Board  therefore  finds,  in  accordance  with  the  thir- 
teenth recommendation  of  the  medical  advisory  committee, 
"that  in  a  given  accident  the  fee  paid  by  the  insurance  com- 
panies for  services  should  not  be  less  than  the  average  mini- 
mum fee  for  similar  services  in  the  locality  in  which  said 
services  are  rendered;"  that  $3  is  the  "average  minimum  fee'' 
for  first-aid  attention,  and  $1.50  the  "average  minimum  fee" 
for  ofiice  visits  with  surgical  dressings  in  the  locality  in  which 
the  said  physician.  Dr.  John  Malone,  practices. 

The  said  physician  gave  first-aid  attention  to  the  employee, 
Victor  Jackson,  and  rendered  surgical  services  at  his  office  on 
nine  subsequent  occasions,  dressing  the  injury  each  time,  and 
the  Board  finds  that  there  is  due  said  employee  the  sum  of 
$16.50  from  the  insurer,  the  Employers'  Liability  Assurance 
Corporation,  Ltd.,  on  account  of  the  services  rendered  by  the 
said  physician,  less  a  payment  of  $11  which  has  already  been 
made,  the  net  amount  due  being  $5.50. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  F.  McSweeney. 
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Case  No.  83S. 

Mabel  Phelan  Gron,  Alleged  Widow  of  Samuel  Gron 

(Deceased),  Employee. 
Boston  &  Worcester  Street  Railway  Company,  Employer. 
Massachusetts  Employees  Insurance  Association,  Insurer. 

Claimant  who  contracted  to  marry  Employee,  and  who 
believed  that  she  had  been  i^gally  married  to  him, 
NOT  entitm:d  to  Compensation. 

The  claimant,  alleging  to  be  the  widow  of  the  employee,  entered  into  a  cetremony 
of  marriage  with  the  employee,  in  fEood  faith,  and  believed  that  she  was 
honestly  marrying  him  by  reason  of  the  ceremony.  The  evidence  showed, 
however,  that  said  alleged  marriage  was  not  performed  with  due  legal  cere- 
mony, and  that  the  person  who  performed  same  was  not  authorised  to  solem- 
nise marriage. 

Hdd^  that  the  claimant  was  not  a  dependent  under  the  statute. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  undertbe  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  daim  of  Mabel  Phelan  Gron, 
alleged  widow  of  Samuel  Gron,  v.  Massachusetts  Employees  In* 
surance  Association,  this  being  case  No.  838  on  the  files  of  the 
Industrial  Accident  Boards  reports  as  follows:  — 

The  arbitration  committee,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Frederick  A.  Car- 
roll of  Worcester,  representing  the  insurer,  and  James  F.  Mc- 
Auliffe  of  Wellesley  Hills,  representing  the  widow,  heard  the 
parties  and  their  witnesses  in  the  Board  Room  of  the  Industrial 
Accident  Board,  New  Albion  Building,  Boston,  Mass.,  on 
Wednesday,  April  22,  1914,  at  10  a.m. 

Mabel  Phelan  Gron  was  married  on  the  6th  of  January,  1909, 
at  Providence,  R.  I.,  to  Edward  Hegvig.  She  procured  a  di- 
vorce from  him  in  Worcester  on  the  13th  of  March,  1912,  and 
on  the  fourteenth  day  of  April,  1912,  at  Providence,  R.  I.,  she 
and  Samuel  Gron,  the  employee,  entered  into  what  she  supposed 
was  a  valid  ceremony  of  marriage.  She  and  Gron  lived  to- 
gether as  husband  and  wife  from  that  time  until  the  time  of  his 
death,  which  occurred  on  the  twenty-ninth  day  of  July,  1913, 
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while  he  was  in  the  employ  of  the  Boston  &  Worcester  Street 
Railway  Company. 

The  question  in  this  ease  is  whether  she  is  a  dependent  and 
entitled  to  compensation,  either  as  Gron's  widow  or  as  a  mem- 
ber of  his  family. 

The  following  are  the  General  Laws  of  Rhode  Island,  chapter 
243,  sections  6,  7  and  8,  which  were  in  evidence  at  the  hear- 
ing:— 

Section  6.  Any  minister  or  elder  of  any  religious  denomination  who 
shall  be  domiciled  in  the  state,  and  who  shall  have  registered  his  residence, 
the  name  of  the  parish  with  which  he  is  or  was  last  associated,  if  any, 
and  the  name  of  the  religious  denomination  to  which  he  belongs  in  the 
office  of  the  town  clerk  of  the  town  in  which  he  resides  (but  in  the  City 
of  Providence,  in  the  office  of  the  registrar  of  births,  deaths  and  marriages), 
in  a  book  to  be  provided  for  that  purpose  by  the  state,  town  or  city,  and 
shaU  have  subscribed  his  name  thereto,  may  obtain  a  license  from  such 
town  or  city  clerk  or  registrar  to  join  persons  in  marriage  in  this  state. 
The  fee  for  such  license  shall  be  one  dollar. 

Section  7.  Every  one  who  has  been  or  is  a  minister  of  any  society 
professing  to  meet  for  religious  purposes  or  incorporated  for  the  promotion 
of  such  purposes  and  holding  stated 'and  regular  services  and  who  has 
been  ordained  according  to  the  customs  and  usages  of  such  society  shall 
be  considered  as  belonging  to  a  religious  denomination,  within  the  meaning 
of  the  preceding  section. 

Section  8.  Every  such  minister  or  elder  so  licensed,  and  every  justice 
of  the  Supreme  or  Superior  Court,  may  join  persons  in  marriage  in  any 
town  in  this  state,  and  wardens  of  the  town  of  New  Shoreham  may  join 
persons  in  marriage  in  said  town. 

The  public  laws  of  Rhode  Island  in  1909,  inclusive,  were 
also  introduced  to  show  that  these  sections  were  in  effect  and 
unchanged  April  14,  1912,  the  date  of  the  alleged  marriage. 

Mabel  Phelan  Gron  testified  substantially  as  follows:  — 

I  knew  Samuel  Gron  six  months  before  I  was  married.  The  marriage 
took  place  in  Providence,  and  the  ceremony  was  performed  by  a  Mr. 
Williams.  I  do  not  know  what  street  Mr.  Williams  lived  on,  but  it  was 
near  Westminster  Street.  I  was  married  on  April  14,  1912.  My  husband 
was  working  in  Nashua  at  the  time.  He  wrote  me  a  letter  telling  me  to  go 
to  Providence,  which  I  did.  I  met  Mr.  Gron  in  the  station  at  Providence. 
After  I  arrived  at  the  station  we  went  and  had  lunch,  then  went  for  a 
walk,  after  which  we  took  a  car  that  went  up  Westminster  Street  to  the 
justice  of  the  peace's  office,  and  we  were  married  in  the  afternoon.    Before 


738         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

we  left  the  station  we  had  some  conversation  about  our  getting  married, 
but  he  did  not  say  whether  or  not  he  had  made  any  arrangements  for 
our  marriage.  The  house  at  which  Mr.  Williams  married  us  was  white 
with  yellow  trimmings.  The  room  in  which  we  were  married  was  square 
and  had  in  it  two  or  three  chairs,  a  writing  table  and  a  desk.  There  was 
nobody  there  when  we  were  married  but  Mr.  Williams,  my  husband  and 
myself;  My  husband  had  no  conversation  with  Mr.  Williams  except 
when  I  was  there,  and  all  he  said  was  that  we  were  to  be  married.  My 
husband  gave  Mr.  Williams  the  hcense,  then  he  married  us.  During  the 
ceremony,  my  husband  held  my  hand  while  Mr.  Williams  read  from  the 
Bible,  and  married  us.  Then  my  husband  put  a  wedding  ring  on  my  left 
hand.  After  we  left  Mr.  Williams'  house  we  took  a  walk  around  and 
then  hired  a  room  in  a  lodging  house  for  a  night.  I  do  not  know  where  this 
room  was  because  I  am  not  familiar  with  the  streets  in  Providence.  I 
had  only  been  to  Providence  once  before,  and  that  was  when  I  was  married 
to  Edward  Hegvig.  The  day  after  I  was  married  to  Samuel  Gron,  I 
went  to  live  with  a  Mrs.  Gregory  at  the  corner  of  Glenwood  and  Hammond 
streets,  Worcester,  and  my  husband  came  a  few  days  later.  He  did  not 
come  back  with  me  because  he  had  to  go  back  to  Nashua  on  business. 
When  he  returned  to  Worcester,  a  few  days  after  I  did,  he  went  to  work 
at  Sherers.  We  lived  with  Mrs.  Gregory  until  we  came  to  Boston.  We 
had  two  rooms  with  Mrs.  Gregory,  a  kitchen  and  a  bedroom.  After  we 
left  Worcester  we  went  to  live  with  a  Mrs.  Olin  at  89  Intervale  Street, 
Roxbury.  We  stayed  with  Mrs.  Olin  all  during  the  Boston  Elevated 
strike.  We  had  only  one  room  there.  Then  we  went  to  live  with  a  Mrs. 
Fraser  at  27  Savin  Street,  Roxbury,  where  we  hved  untQ  January,  hiring 
one  room.  After  we  left  Mrs.  Fraser  we  went  housekeeping  at  4  Dunkled 
Street.  While  we  were  in  Boston  my  husband  worked  for  a  man  named 
Perry,  worked  in  Gilchrist's,  Shepard  Norwell's,  and  for  the  Boston  4 
Worcester  Street  Railway  Company.  We  kept  house  from  January  to 
May  and  then  went  back  to  live  with  Mrs.  Fraser  on  Savin  Street.  My 
husband  was  transferred  to  Westborough,  so  we  went  there,  but  found 
no  rooms,  so  went  to  Worcester.  My  husband  and  I  very  often  went  out 
walking  together,  and  when  we  would  meet  people  my  husband  always 
introduced  me  as  his  wife.  My  husband  gave  me  his  full  wages  with  the 
exception  of  the  time  he  worked  for  the  Boston  &  Worcester  Street  Rail- 
way Company,  when  he  kept  out  %5  each  week,  and  I  used  the  money  he 
gave  me  to  pay  the  household  expenses.  I  ran  an  account  with  Gilchrist 
while  I  was  here,  but  I  do  not  owe  them  an3rthing  now.  My  former 
marriage  to  Edward  Hegvig  took  place  on  the  6th  of  January,  1909,  at 
Providence,  R.  I.  This  was  the  first  time  I  had  been  in  Providence,  and 
I  was  not  there  again  until  the  time  I  was  married  to  Samuel  Gron,  and 
I  have  not  been  there  since.  These  are  the  only  two  visits  I  ever  made 
to  Providence.  I  had  one  child  by  my  first  husband  and  he  is  with  his 
father  in  Chicago  at  present.  I  got  a  divorce  from  my  former  husband 
on  March  13,  1912,  the  groimds  for  same  being  ''cruelty,  nonsuppoit 
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and  desertion."  Two  months  before  my  divorce  case  was  held  I  thought 
of  getting  married  to  Sam  Gron.  We  did  not  make  any  arrangements, 
however,  imtil  Mr.  Gron  wrote  from  Nashua,  N.  H.,  telling  me  to  meet 
him  in  Providence,  and  we  would  be  married.  He  was  waiting  until  he 
got  a  little  money  ahead.  I  had  some  talk  with  Sam  Gron  two  months 
before  I  got  the  divorce,  at  which  time  he  said  that  after  I  got  the  divorce 
we  would  be  married.  Between  the  time  of  this  talk,  two  months  before 
the  divorce,  and  the  time  I  received  the  letter  from  Nashua  telling  me  to 
go  to  Providence,  I  had  three  or  four  talks  with  him,  and  I  received  one 
letter  from  him.  The  substance  of  these  talks  and  this  letter  was  that  he 
was  waiting  until  he  had  money  enough  ahead  to  be  married.  I  received 
the  letter  from  Samuel  Gron,  telling  me  to  go  to  Providence,  about  5 
o'clock  on  Friday  afternoon,  and  I  wrote  back,  general  delivery,  telling 
him  that  I  would  be  there.  I  met  him  in  Providence  on  Sunday  morning. 
When  I  met  my  husband  in  Providence  we  went  to  lunch  together.  I 
do  not  know  where,  but  it  was  somewhere  near  the  station.  We  were 
married  on  Simday  afternoon  about  3.30.  There  were  no  witnesses  pres- 
ent at  the  marriage.  There  were  two  witnesses  to  my  former  marriage, 
but  I  did  not  thipk  it  was  necessary  to  have  witnesses  at  a  marriage, 
because  I  knew  of  people  to  be  married  right  in  Worcester  without 
witnesses.  I  am  not  sure  if  Mr.  Williams,  the  man  that  married  us,  was 
a  justice  of  the  peace,  but  as  far  as  I  know  he  was.  He  didn't  say  he  was 
a  justice  of  the  peace.  According  to  my  husband's  faith,  he  could  not  be 
married  by  a  priest,  and  I  could  not  be  married  by  a  rabbi,  and  when 
Jewish  people  are  not  married  by  a  rabbi,  they  are  alwa3rs  married  by  a 
justice  of  the  peace.  The  day  after  I  was  married,  I  went  back  to  Worces- 
ter, and  lived  with  a  Mrs.  Gregory.  I  went  up  to  Worcester  one  day  in 
search  of  this  woman,  but  I  was  not  able  to  locate  her.  I  have  not  made 
any  search  to  find  the  man  that  married  me,  although  the  insurance 
company  told  me  that  if  I  could  get  a  certificate  from  the  man  who 
married  us  sa3ring  that  we  were  legally  married,  they  would  pay  me  the 
compensation.  When  the  insurance  company  investigator  asked  me  to 
find  the  justice  of  the  peace  who  married  me,  I  could  not  go.  One  time 
I  told  him  that  I  did  not  have  the  means,  and  the  other  time  I  told  him 
that  I  was  in  poor  health,  so  could  not  take  the  jotuney  to  Providence. 
I  did  take  a  trip  to  New  Jersey,  however,  but  it  was  for  my  health,  and 
I  went  to  New  York,  but  I  did  not  travel  alone.  I  have  been  to  the 
cemetery  in  Worcester  several  times  since  my  husband's  death.  After 
marrying  Samuel  Gron  I  worked  and  earned  S6  a  week,  which  went 
towards  buying  my  clothes.  My  husband  paid  my  board  and  also  bought 
some  of  my  clothes.  I  did  not  know  when  I  was  married  that  I  could  not 
legally  be  married  inside  of  six  months  from  the  time  of  my  divorce.  I 
did  not  know  that  I  could  not  be  married  imtil  the  decree  was  made 
absolute.  I  saw  the  license  my  husband  got  for  our  marriage,  and  noticed 
that  both  his  and  my  name  were  on  it.  My  husband  gave  the  license  to 
Mr.  Williams,  and  Mr.  Williams  kept  the  license  and  gave  us  a  certificate. 
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I  had  the  marriage  certificate  with  some  papers  that  I  burned  at  the 
time  I  was  putting  my  furniture  in  store.  Mr.  Williams's  address  was  on 
the  certificate,  but  I  do  not  remember  what  it  was.  My  husband  gave 
up  his  work  in  Nashua  and  Providence  because  I  did  not  want  him  to  be 
away  from  me.  Mrs.  Gregory,  the  woman  with  whom  we  lived  when  we 
went  back  to  Worcester  after  our  marriage,  knew  that  we  had  been 
married.    She  knew  that  we  were  engaged  and  were  to  be  married. 

Abraham  Abramovitz  testified:  — 

I  have  known  Sam  Gron  ever  smce  we  were  small  boys,  and  I  also 
know  Mabel  Phelan  Gron.  The  general  repute  in  the  neighborhood 
"9^93  that  they  were  man  and  wife.  I  first  met  Mr.  and  Mrs.  Gron  as 
man  and  wife  in  Worcester.  I  met  them  at  the  station  at  Worcester, 
and  while  we  were  walking  up  Grafton  Street,  Mrs.  Gron  sud,  "Did  you 
tell  Abe?"  Her  husband  said,  "No,''  so  then  Mrs.  Gron  told  me  tiiat 
they  had  been  married.  At  that  time  they  were  living  in  Worcester.  I 
knew  Mrs.  Gron  before  the  time  she  kept  company  with  Sam  Gron. 
I  did  not  know  that  there  was  any  question  about  their  marriage. 

Harris  Micbaelas  testified:  — 

I  have  known  Samuel  Gron  since  boyhood.  I  am  employed  at  Sherers, 
and  when  Sam  asked  me  if  there  was  anything  that  he  could  do  there,  I 
told  him  that  I  would  speak  for  him  when  there  was  an  opening.  Sam 
got  work  at  Sherers  and  worked  there  for  a  month  or  two,  then  he  moved 
away.  I  have  seen  his  wife  in  the  store,  and  at  one  time  Sam  had  a  talk 
with  me  in  regard  to  getting  his  wife  a  position  in  the  store. 

Lillian  WoUaston  testified:  — 

I  have  known  Mabel  Gron  since  she  came  to  Boston.  I  made  visits 
to  her  house  and  met  Mr.  Gron  there.  Sometimes  in  the  evenings  Mr.  and 
Mrs.  Gron  would  go  to  the  moving-picture  shows;  sometimes  they  would 
go  out  walking,  and  other  times  they  would  stay  in  and  read.  Everybody 
looked  on  them  as  man  and  wife.  I  first  met  Mrs.  Gron  in  a  bakeshop, 
where  she  worked,  and  we  have  been  very  close  friends  ever  since. 

Maurice  Lurier  of  Worcester  testified:  — 

I  have  known  Sam  Gron  as  long  as  I  can  remember.  I  knew  thaX 
Sam  was  married,  and  stopped  with  him  a  couple  of  days^while  he  and 
his  wife  were  keeping  house  on  Savin  Street.  I  met  Mrs.  Gron  one  iame 
and  she  told  me  that  she  and  Sam  had  got  married.  In  Roxbury  the 
repute  was  that  they  were  man  and  wife.  As  far  as  I  know,  their  acquaint- 
ance sprung  up  while  they  were  both  living  at  the  Eenmore.  Mrs.  Gron 
was  working  there,  and  Mr.  Gron  was  stopping  there. 
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Thomas  McGeary  testified;  — 

I  live  in  Boston  and  am  an  investigator  for  the  Massachusetts  Em- 
ployees Insurance  Association.  I  was  to  Providence  this  morning,  and 
I  have  previously  examined  the  records  in  connection  with  this  case. 
The  records  in  the  Secretary  of  State's  office  show  that  since  1907  no 
man  by  the  name  of  Williams  has  been  appointed  justice.  I  asked  the 
Secretary  of  State  for  a  negative  certificate,  that  is,  a  certificate  stating 
that  Mr.  and  Mrs.  Gron  had  not  been  married  in  Providence,  but  he 
refused  to  give  it  to  me,  as  the  Attorney-General  requested  him  not  to. 

We  find  that  at  the  time  of  the  so-called  marriage  ceremony 
in  Providence  the  claimant  was  then  a  married  woman  and  had 
a  husband  living,  and  that  the  decree  of  divorce  against  her 
husband  was  not  made  absolute  until  Sept.  13,  1912. 

We  further  find  that  the  claimant  entered  into  the  ceremony 
of  marriage  with  Samuel  J.  Gron  at  Providence  in  good  faith, 
and  believed  that  she  was  honestly  marrying  him  by  reason  of 
the  ceremony,  but  said  alleged  marriage  was  not  performed 
with  due  legal  ceremony;  that  no  license  to  marry  was  issued; 
that  no  marriage  certificate  was  ever  issued,  and  that  the 
person  performing  the  marriage  was  neither  a  minister  or  elder 
of  any  religious  denomination,  nor  a  justice  of  the  peace,  and 
was  not  authorized  to  perform  such  ceremony;  that  from  April 
14,  1912,  up  to  the  time  of  his  death,  they  lived  together  as 
husband  and  wife,  and  were  known  as  man  and  wife  in  the 
localities  in  which  they  lived  in  Worcester  and  in  Boston. 

We  further  find  that  she  was  not  the  wife  of  Gron,  and  was 
not  a  member  of  the  employee's  family,  and  was  not  a  depend- 
ent within  the  meaning  of  section  2,  Part  V.,  of  the  Work- 
men's Compensation  Act,  and  is  not  entitled  to  compensation 
under  such  act. 

James  B.  Carroll. 
Frederick  A.  Carroll. 
James  F.  McAuliffe. 
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Case  No.  850. 

MosES  AsDOORiAN,  Employee. 

Boston  Elevated  Railway  Company,  Employer. 

Massachusetts  Employees  Insurance  Assoctation,  Insurer. 

Continual  Refusal  op  Employee  to  attempt  to  perform 
Work  Unreasonable  in  View  of  the  Facts.  Board 
terminates  Compensation  Payments.  Case  appealed 
TO  Supreme  Judicial  Court. 

The  employee  received  a  personal  injury  by  reason  of  which  the  fourth  and  fifth 
toes  of  the  left  foot  were  amputated.  Compensation  was  paid  for  a  period 
of  nearly  eleven  months,  an  offer  of  employment  being  made  at  various  times 
during  such  period,  said  offers  being  refused.  The  impartial  phyaieian  re- 
ported that  he  was  able  to  perform  the  work  offered  by  the  insurer. 

Held,  that  the  refusal  of  the  employee  to  accept  such  employment  was  unreason- 
able. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Moses  Asdoorian  t. 
Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  850  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  Albert 
R.  MacKusick  of  6  Beacon  Street,  Boston,  Mass.,  representing 
the  employee,  and  William  J.  Holbrook,  55  Kilby  Street,  rej)- 
resenting  the  insurer,  heard  the  parties  and  their  witnesses  in 
the  Board  Room  of  the  Industrial  Accident  Board,  New  Albion 
Building,  Boston,  Mass.,  Wednesday,  May  13,  1914,  at  10  a.m. 
Appearances:  Vahan  Kurkjian,  for  employee,  John  W.  Cronin 
for  insurer. 

The  facts  in  this  case  are  as  follows:  — 

Moses  Asdoorian,  twenty-nine  years  of  age,  residinj;  at 
409  Neponset  Avenue,  Dorchester,  was  employed  as  a  car 
cleaner,  at  an  average  weekly  wage  of  $11.59,  by  the  Boston 
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Elevated  Railway  Company,  which  company  is  insured  with 
the  Massachusetts  Employees  Insurance  Association. 

On  Sept.  26,  1912,  while  the  car  on  which  Asdoorian  was 
working  was  standing  on  a  turntable,  the  shifter  started  the 
table  away  from  him,  and  caught  the  left  foot  of  Asdoorian, 
injuring  him  so  that  he  had  to  be  sent  to  the  City  Hospital. 
Here  it  was  found  that  he  had  sustained  a  fracture  of  the  fourth 
and  fifth  toes  of  the  left  foot,  so  that  said  toes  were  subse- 
quently amputated.  Asdoorian  remained  at  the  Boston  City 
Hospital  as  a  patient  for  six  weeks,  and  was  then  transferred 
to  the  out-patient  department,  where,  after  six  weeks'  further 
treatment,  he  went  to  the  hospital  provided  by  the  Massa- 
chusetts Employees  Insurance  Association,  at  66  Westland 
Avenue,  and  finally  went  into  the  out-patient  department  of 
the  Massachusetts  General  Hospital,  where  he  was  treated  up 
to  some  time  in  August,  1913,  and  again  from  Feb.  28,  1914,  up 
to  March  27,  1914. 

In  March  of  1913,  about  six  months  after  the  injury^  Mr. 
Ralph  C.  Bush  of  the  Boston  Elevated,  in  charge  of  the  Work- 
men's Compensation  Bureau  of  that  company,  suggested  to 
Asdoorian  that  he  go  back  to  work  at  his  old  job,  but  the 
injured  employee  said  he  could  not  do  so  because  of  his  injury. 
The  testimony  shows  that  every  month  after  March,  1913, 
until  August  of  the  same  year,  Asdoorian  was  requested  by 
the  Elevated  Road  representatives  to  return  to  his  former 
work,  but  he  continually  replied  that  he  would  not  because  he 
was  unable  to  perform  the  work. 

On  Aug.  12,  1913,  at  the  request  of  the  Industrial  Accident 
Board,  Asdoorian  was  examined  by  Dr.  William  H.  Ruddick  of 
South  Boston,  impartial  physician  appointed  by  the  Board,  and 
Dr.  Ruddick  reports  as  follows:  — 

Compound  fracture  of  the  fourth  and  fifth  toes  of  the  left  foot,  with 
laceration  and  crushing  of  the  tissues  connected  therewith,  seem  to  have 
been  the  injuries  sustained  by  Moses  Asdoorian  Sept.  25,  1912.  His 
toes  were  amputated  at  the  Boston  City  Hospital,  where  he  was  kept  a 
patient  for  six  weeks,  then  transferred  to  the  out-patient  department, 
when,  after  another  six  weeks'  treatment,  he  was  induced  to  visit  a  hospital 
at  No.  66  Westland  Avenue,  Boston,  and  finally  drifted  into  the  out- 
patient department  of  the  Massachusetts  General  Hospital,  and  is  still 
under  the  care  of  that  institution. 
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Examination  shows  completely  healed  wounds  of  amputated  toes 
and  evidence,  in  the  form  of  scars,  that  a  septic  condition  in  the  taasues 
of  the  foot  may  have  occurred  soon  after  the  accident. 

Considerable  pressure  and  manipulation  of  the  foot  caused  no  pain 
whatever.  I  could  not  find  any  tenderness.  He  has  excellent  joint  motion. 
He  is  partially  flat-footed,  and  has  a  slight  limp  in  waUdng,  but  these 
conditions  are  improving  by  his  wearing  a  foot-plate. 

His  earning  capacity,  in  my  opinion,  has  not  been  interfered  with  by 
the  injury  received.    He  is  now  able  to  and  should  be  at  work. 

William  H.  Ruddick,  M.D. 

Asdoorian  was  paid  by  the  Massachusetts  Employees  In- 
surance Association  for  the  additional  disability  as  required  by 
section  11  of  Part  II.  and  for  disability  up  to  Aug.  16,  1913, 
when  compensation  was  shut  off  by  the  insurer  because  of  Dr. 
Ruddick's  report.  On  or  about  Aug.  8,  1913,  which  was  prior 
to  the  date  of  Dr.  Ruddick's  report  and  the  date  when  com- 
pensation was  stopped  by  the  insurance  company,  Asdoorian 
was  offered  a  job  in  Dorchester,  by  the  Boston  Elevated  Rail- 
way Company,  on  a  crossover.  The  work  which  he  was  ex- 
pected to  do  was  to  act  as  a  signalman  where  some  repairs 
were  being  made  which  required  that  the  cars  be  sent  over  a 
single  track.  For  about  two-thirds  of  the  time  Asdoorian 
would  be  able  to  remain  seated,  but  during  the  rush  hours, 
which  consisted  of  about  an  hour  in  the  morning,  and  the  same 
at  noon  and  night,  he  simply  had  to  stand  up  and  wave  a  flag. 
This  offer  to  him  was  made  in  good  faith  and  was  refused,  al- 
though, in  Dr.  Ruddick's  opinion,  as  a  result  of  his  examination, 
Asdoorian  was  able  to  work. 

Some  time  in  December,  1913,  Asdoorian  reported  at  the 
Industrial  Accident  Board,  —  when  it  was  found  he  was  then 
learning  the  tailor's  trade  and  was  earning  $4  a  week  as  an 
apprentice,  —  and  requested  that  the  company  be  asked  to 
pay  him  the  difference  between  his  old  rate  of  wages  and  the 
new;  but  the  insurer  refused  on  the  ground  that  he  had  refused 
the  work  proffered  him  by  them,  and  they  did  not  believe  it 
was  their  duty  to  pay  for  learnings  a  new  trade. 

There  is  a  record  of  the  Massachusetts  General  Hospital  that 
in  February  of  1914  Asdoorian  reported  there  to  change  the 
plates  which  he  wore  to  correct  the  injured  arch  of  his  foot. 
Asdoorian  makes  the  claim  that  the  reason  he  cannot  work  is 
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because  he  feels  pain.  The  Armenian  doctor,  called  in  by  him 
at  the  hearing,  testified  that  Asdoorian  undoubtedly  feels  pain, 
and  that  he  should  return  to  work  only  which  requires  no 
standing. 

On  the  preponderance  of  the  evidence  the  arbitrators  find 
that  as  a  result  of  the  injury  of  Sept.  26,  1912,  Asdoorian  was 
disabled  from  labor  until  Aug.  16,  1913.  He  was  entitled  to 
and  has  received  the  twenty-five  weeks'  additional  compensa- 
tion, as  provided  in  section  11,  Part  II. 

The  arbitrators  further  find  that  the  payment  by  the  Massa- 
chusetts Employees  Insurance  Association  of  disability  com- 
pensation to  Aug.  16,  1913,  is  full  and  sufficient  compensation 
for  the  disability  arising  out  of  said  injury  of  Sept.  26,  1912, 
and  that  Asdoorian  is  not  entitled  to  any  further  compensation 
for  this  disability  after  that  date. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  .of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

Edw.  F.  McSweeney. 
Albert  R.  MacKusick. 
William  J.  Holbrook. 

Findings  and  Decision  of  the   Industrial  Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  on  Thursday,  Aug.  13,  1914,  at 
9.30  A.M.,  and  affirms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 

The  following  new  evidence  was  introduced:  — 
Dr.  William  H.  Ruddick  stated  that  he  examined  Moses 
Asdoorian  on  Aug.  12,  1913.  The  examination  lasted  about 
one-half  hour.  He  could  not  detect  any  callous  places  on  the 
foot.  There  was  a  thickening  of  the  tissues  at  the  line  of  the 
fracture  of  the  metacarpal  bone  of  the  fourth  toe  of  the  left 
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foot.  He  does  not  believe  that  he  showed  any  evidence  of  pain 
in  walking.  He  did  have  a  slight  limp.  If  he  had  pain  in 
walking  it  would  affect  his  ability  to  work,  standing  all  day, 
but  by  manipulation  of  the  foot  he  did  not  apparently  produce 
pain  in  this  case.  Pain  is  a  subjective  symptom,  and  he  could 
find  no  tenderness  in  the  foot.  Asdoorian  may  not  have  been 
able  to  stand  all  day  at  work,  but  he  was  able  to  do  some 
work.  He  could  do  the  work  of  a  motorman,  but  not  that  of 
a  conductor.  He  could  work  sweeping  bams  of  the  railways, 
as  he  had  a  chance  to  rest.  At  the  time  of  the  examination  he 
told  him  that  he  should  have  a  specially  constructed  boot,  as 
he  is  partially  flat-footed,  and  it  seemed  to  him  that  a  great 
deal  of  the  trouble  was  due  to  the  condition  of  the  foot  and 
was  not  occasioned  by  the  injury.  He  agrees  with  Dr.  Lovett 
that  a  proper  support  would  enable  Asdoorian  to  do  the  work 
he  did  before  the  accident  occurred.  He  found  some  calluses 
due  to  the  healing,  —  a  wound  cannot  heal  without  calluses. 
It  is  possible  that  the  foot  might  not  have  been  tender  at  the 
time  of  the  examination,  and  might  afterwards  have  become  so, 
but  he  does  not  think  that  condition  would  still  be  the  result 
of  the  injury,  because  the  man's  general  appearance  and  bis 
actions  in  the  ofSce  and  going  down  the  street  indicated  that 
he  was  able  to  do  work.  Any  man  who  has  his  toes  amputated 
'will  always  have  more  or  less  tenderness.  It  may  not  be  con- 
tinuous, but  it  would  be  recurrent  —  intermittent.  He  does 
not  think  this  intermittent  tenderness  would  interfere  with  his 
earning  power.  He  still  thinks  he  could  work  at  a  sweeping 
job  requiring  nine  hours'  work  in  eleven.  If,  while  working,  he 
struck  his  toes  on  any  projecting  substance,  such  as  a  box  or 
stone,  they  would  become  tender. 

The  evidence  presented  to  the  committee  of  arbitration  shows 
that  the  employee,  Moses  Asdoorian,  received  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment  on  Sept.  26, 
1912.  While  the  car  on  which  he  was  working  was  standing  on 
a  turntable  the  shifter  started  the  table  away  from  him,  and 
Asdoorian's  left  foot  was  injured  by  reason  of  the  fracture  of 
the  fourth  and  fifth  toes.  These  parts  were  subsequently 
amputated. 
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Id  March,  1913,  Asdoorian  was  offered  employment  at  his 
former  position,  but  declined  this  offer  because  of  the  inca- 
pacity due  to  the  injury.  Each  month  thereafter,  until  August 
of  1913,  Asdoorian  was  requested  by  representatives  of  his 
employers  to  return  to  his  former  work,  but  he  continually 
replied  that  he  would  not  because  of  his  inability  to  perform 
said  work. 

He  was  examined  on  Aug.  12,  1913,  by  Dr.  William  H.  Rud- 
dick,  the  impartial  physician  appointed  by  the  Industrial  Acci- 
dent Board,  and  that  physician  reported  that  his  earning  ca- 
pacity had  not  been  interfered  with  by  the  injury  and  that  he 
was  then  able  to  work. 

On  or  about  Aug.  8,  1913,  the  employers  offered  Asdoorian 
light  work,  that  is,  work  as  signalman  where  repairs  were 
being  made,  which  required  that  the  cars  of  the  company  be 
sent  over  a  single  track.  For  about  two-thirds  of  the  time 
Asdoorian  would  be  allowed  to  sit  down;  but  during  the  rush 
hours,  that  is,  during  an  hour  in  the  morning  and  another  hour 
at  noon  and  a  third  hour  at  night,  the  employee  would  be  re- 
quired to  stand  up  and  wave  a  flag.  This  offer  was  made  in 
good  faith  and  was  refused  by  the  employee. 

The  Industrial  Accident  Board  finds,  upon  all  the  evidence, 
that  all  incapacity  for  work  of  the  employee,  Moses  Asdoorian, 
as  a  result  of  the  injury  of  Sept.  26,  1912,  ceased  on  Aug.  16, 
1913,  in  accordance  with  the  findings  of  the  committee  of 
arbitration,  and  the  insurer  having  paid  compensation  to  that 
date,  no  further  compensation  is  due  the  said  employee  under 
the  Workmen's  Compensation  Act. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
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Case  No.  872. 

Martha  Kalanquin,  Widow  op  Francis  Kalanquin  (De- 
ceased) ^  Employee. 
Cheshire  White  Quartz  Sand  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Fibroid    Tuberculosis,     otherwise    known    as    "Stone 
Grinder's  Phthisis,"  a  Personal  Injury. 

The  employee,  a  stone  grinder,  received  a  ];>ersonal  injury  arising  out  of  and  in  the 
course  of  his  employment,  by  inhaling  small  particles  of  stone  and  dust,  by 
reason  of  which  the  said  employee  contracted  fibroid  tuberculosis,  usually 
spoken  of  as  "stone  grinder's  phthisis." 

Hddt  that  this  was  a  personal  injury. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Martha  Kal- 
anquin, widow  of  Francis  Kalanquin  v.  Travelers  Insurance 
Company,  this  being  case  No.  872  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Thomas  P.  Cas- 
sidy  of  Adams,  Mass.,  representing  the  widow,  and  William  A. 
Bums  of  Pittsfield,  Mass.,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  at  the  Town  Hall,  Cheshire,  Mass., 
on  Saturday,  May  16,  1914,  at  11  a.m.  Messrs.  Walter  J. 
Donovan  and  George  H.  Wright  of  Pittsfield,  Mass.,  appeared 
for  the  widow,  and  Henry  A.  Moran  of  Springfield,  Mass.,  ap- 
peared for  the  insurer  and  the  Cheshire  White  Quartz  Sand 
Company,  as  counsels. 

It  was  agreed  that  Kalanquin  worked  for  the  Cheshire  White 
Quartz  Sand  Company,  that  his  widow  is  wholly  dependent, 
and  that  his  average  weekly  wage  was  $12. 

The  arbitration  committee  viewed  the  premises  and  saw  the 
mill  in  operation. 

The  widow  contended  that  the  employer  was  guilty  of  serious 
and  willful  misconduct.  The  insurer  claimed  that  Kalanquin 
died  from  disease  and  not  from  injury. 
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The  evidence  is  substantially  as  follows:  — 
Dr.  Isaac  S.  F.  Dodd  of  Pittsfield  testiHed:  — 

I  examined  Francis  Kalanquin  on  the  5th  of  December,  1913.  He  had 
a  consolidation  in  the  hmg,  di£Bictdty  in  breathing,  practically  no  tempera- 
ture, a  fast  heart  action,  was  thin  and  short  of  breath.  He  seemed  to 
have  difficulty  with  breathing,  as  well  as  rapid  breathing.  He  had  con- 
solidation of  the  lung  with  very  little  destruction  of  lung.  This  is  a  form 
of  tuberculosis.  Something  had  irritated  the  lung  and  developed  a  con- 
solidation rather  than  a  destruction.  He  said  he  was  working  in  the 
sand  mill,  and  such  a  condition  would  correspond  with  the  condition 
found  in  the  lung.  I  was  not  his  family  physician.  An  appointment  was 
made  with  me  and  he  was  brought  to  my  office.  I  do  not  know  that  I 
have  ever  met  a  case  exactly  like  this,  but  fibroid  tuberculosis  is  only  a 
form  of  tuberculosis,  and  is  usually  spoken  of  as  "stone  grinder's  phthicds'' 
or  "grinder's  consumption."  While  the  primary  cause  is  tuberculosis, 
the  existing  or  aggravating  cause  would  be  smoke,  dust  or  sand.  I  would 
say  the  difference  between  this  consumption  and  the  ordinary  consumption 
is  that  there  is  relatively  small  amount  of  cough,  not  very  much  fever, 
and  a  consolidated  condition  of  the  lung  rather  than  destruction  of  tissue. 
If  he  had  something  predisposing  to  this  disease  it  would  develop  very 
rapidly  in  a  few  months.  I  only  saw  Mr.  Kalanquin  once,  the  5th  of 
December,  1913.  I  found  just  the  upper  part  of  the  lungs  filled  up.  A 
person  who  is  perfectly  sound  nught  or  might  not  contract  this  tuber- 
culosis, but  if  he  had  anything  the  matter  with  his  lung  it  would  most 
likely  develop.  If  a  man  had  had  pneumonia  and  went  to  work  in  a  place 
like  this,  the  condition  in  the  lung  would  be  aggravated  and  consumption 
would  follow.  With  a  perfectly  well,  healthy  man,  working  in  a  place 
where  he  is  breathing  in  this  sand  constantly,  it  would  irritate  the  lung 
certainly,  and  if  not  develop  the  disease,  predispose  it  to  the  development 
of  it.  I  do  not  know  whether  or  not  you  could  get  the  lung  ultimately 
filled  up  under  these  conditions. 

Dr.  Harry  Nelson  Archibald  of  Cheshire  testified :  — 

I  was  Mr.  Kalanquin's  physician.  He  came  into  my  office  along  the 
last  part  of  October  or  the  first  of  November  of  last  year.  He  complained 
to  me  of  rapid  respiration,  said  his  breathing  was  troubling  him,  could 
not  get  up  hill,  and  that  sort  of  thing.  I  looked  him  over,  took  his  chest 
measurement,  took  his  temperature,  soimded  his  lungs,  listened  to  his 
heart  action,  and  did  not  tell  him  what  I  thought  was  the  matter.  I 
found  he  had  a  chest  expansion  of  ^  inch  and  it  ought  to  be  around  2 
or  2^  inches.  I  made  a  diagnosis  of  fibroid  condition  of  the  lung,  the 
same  condition  described  by  Dr.  Dodd.  He  had  hard  work  to  get  air 
into  his  lungs.  There  was  evolvement  of  both  lungs,  the  right  more  than 
the  left.    After  that  I  gave  him  very  little  treatment  —  there  was  practi- 
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cally  nothing  to  do.  I  told  him  he  would  have  to  get  out  in  the  air.  He 
had  ceased  to  work  then  for  a  week  or  ten  days.  He  died  from  consoli- 
dation of  the  lung.  I  treated  him  for  bronchial  pneumonia  the  spring 
before,  but  he  made  a  very  good  recovery.  Then  I  did  not  see  him  again 
until  the  fall.  As  far  as  I  know,  after  the  bronchial  pneumonia  he  re- 
covered his  full  strength  and  health. 

Mrs.  Martha  Kalanquin,  wife  of  the  deceased  employee, 
testified:  — 

I  have  one  child,  a  boy.  I  lived  near  the  sand  mill  about  three  years  • 
My  husband  worked  in  the  sand  mill  since  1911  up  to  the  time  he  was 
taken  sick,  Noy.  6,  1913.  When  my  husband  first  went  to  work  there  he 
was  running  the  crusher,  and  then  after  that  was  kind  of  superintending 
the  work.  He  did  the  general  work  around  the  mill.  I  have  been  in  the 
mill  quite  often.  There  is  lots  of  dust,  so  that  you  can  hardly  see  anybody. 
The  dust  woiild  kind  of  choke  you  and  make  you  cough.  There  were 
about  six  or  seven  men  working  there,  sometimes  ten  or  twelve.  For 
protection  from  breathing  the  dust  they  had  muzzles.  This  was  all  that 
was  done  to  protect  them  from  the  dust.  It  was  dusty  there  all  the 
time.  My  husband  did  not  think  there  was  any  danger,  but  I  always 
knew  there  was.  My  husband  and  I  were  talking  quite  awhile  ago  with 
Mr.  Herbert  Dean,  and  we  told  him  that  the  sand  was  going  to  kill  some- 
body if  they  did  not  protect  the  dust.  He  said  he  did  not  think  it  would 
hurt  anybody.  At  the  time  my  husband  had  pneumonia,  I  suppose  he 
was  pretty  sick,  but  he  was  not  sick  very  long.  He  had  had  no  serious 
sickness  until  then.  We  were  married  in  Cheshire  twenty-eight  years 
ago  the  12th  of  February.  I  did  not  know  my  husband's  relatives.  His 
father,  mother  and  sister  are  dead;  his  brother  is  living.  My  husband 
developed  this  cough  on  the  6th  of  November,  1913.  Tliis  was  the  first 
time  I  knew  him  to  cough. 

James  E.  Sherman  of  Dalton. testified:  — 

I  was  formerly  employed  by  Mr.  Dean  as  superintendent  in  the  sand 
mill.  I  worked  but  a  short  time  in  this  new  mill.  I  worked  in  the  other 
mill  two  or  three  years,  but  have  worked  for  the  Deans  a  number  of 
years.  In  the  old  mill  they  prepared  the  sand  by  putting  it  into  the 
crushers,  then  it  went  from  the  crushers  to  the  chasers  and  was  washed. 
This  was  done  under  water.  I  left  because  it  was  quite  dusty  and  I  did 
not  care  to  work  in  the  dust.  It  is  not  quite  as  dusty  as  Mrs.  Kalanquin 
said.  It  is  more  like  a  dusty  room.  The  reason  for  grinding  under  water 
was  to  wash  the  quartz  and  materials.  The  reason  for  the  changing  to 
the  dry  process  is  because  you  cannot  grade  it  so  well  wet  as  dry.  You 
can  get  all  sizes  together  when  dry.  I  do  not  know  anything  with  reference 
to  the  mill  at  present.  While  I  was  there  they  were  making  alterations 
every  little  while. 
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George  N.  Hopkins  testified :  — 

I  have  been  in  the  sand  business  some  httle  time.  I  was  in  the  Dean 
plant  last  fall  and  again  this  morning,  and  it  is  practically  the  same  now 
as  then.  In  the  fall  there  was  quite  a  lot  of  dust  arising  from  the  crusher, 
and  also  from  the  separator;  it  seemed  to  be  all  through  it  to  a  con- 
siderable extent.  I  always  considered  it  possible  to  prevent  this  dust 
from  coming  out,  or  at  least  to  materially  reduce  it.  I  enclosed  oiu*  ma- 
chines that  raised  the  dust.  My  reasons  for  doing  this  were  to  save  the 
fine  material,  and  also  because  I  believed  the  dust  would  kill  a  man  in 
from  two  to  three  years  if  he  lived  in  it  steadily.  I  wanted  to  enclose 
everything  to  make  it  as  dust  proof  as  possible.  The  Dean  Mill's  machine 
is  entirely  different  from  ours,  but  I  don't  see  why  a  blower  or  apparatus 
cannot  be  raised  there.  Thefy  are  grinding  quarry  sand.  In  our  mill 
the  quartz  is  ground  under  water.  We  have  never  operated  our  mill 
using  the  dry  process.  We  sometimes  dry  the  sand  with  radiators.  It 
is  sifted  afterwards. 

Herbert  W.  Dean,  president  and  secretary'-  of  the  Cheshire 
White  Quartz  Sand  Company,  testified :  — 

We  changed  our  type  of  plant  for  several  reasons.  In  the  first  place, 
there  is  more  and  more  demand  for  the  dry  product  instead  of  the  wet 
product.  I  have  heard  since  that  it  is  dried  with  radiators,  but  did  not 
know  about  this  at  that  time.  Another  reason  was  on  account  of  the 
grading;  you  cannot  grade  it  accurately  when  wet.  When  it  is  wet  the 
fine  particles  stick.  Under  some  conditions  the  question  of  adopting  a 
process  to  dry  the  sand  would  be  prohibitive.  It  would  be  prohibitive 
to  compete  with  anybody  else  and  get  out  a  small  and  accurately  graded 
product  if  we  had  to  dry  it  after  washing  and  grinding  it.  I  think  it  is 
an  expensive  matter  to  dry  the  sand  after  it  has  been  ground  under  water. 
It  would  cost  from  50  to  75  cents  a  ton  to  dry  the  sand.  After  drying  it, 
it  would  have  to  be  regraded.  The  fine  grade  is  more  valuable,  but  you 
get  the  output  on  the  coarser  grade.  If  you  could  save  what  you  spend 
on  quarrying  and  carting  you  might  be  able  to  dry  it.  We  changed  to 
the  dry  process  to  increase  our  output.  The  reason  they  started  to  wash 
the  product  was  to  sell  to  glass  manufacturers,  and  that  trade  having 
practically  died  out,  there  was  no  business  unless  you  could  get  a  dry 
product.  I  think  Kalanquin  went  to  work  on  the  crusher  in  November, 
1911,  and  then  was  appointed  mill  foreman.  He  worked  inside  part  of 
the  time  and  outside  the  mill  when  he  ran  the  engine.  Last  summer  the 
mill  was  run  by  gasoline.  The  engine  was  in  the  other  building  by  itself. 
Mr.  Kalanquin  ran  that  engine.  He  was  doing  this  most  of  the  time. 
We  worked  very  little  during  the  summer  because  we  had  no  water.  The 
first  thing  in  the  morning  ELalanquin  would  oil  up  the  machinery,  see  that 
it  was  in  running  order  and  make  any  repairs  that  were  necessary,  look 
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over  the  pipes  to  see  that  there  were  no  leaks,  and  keep  things  going. 
We  never  have  more  than  four  men  in  the  mill,  and  there  are  from  four 
to  six  muzzles.  The  men  are  supposed  to  always  wear  them.  When  I 
am  around  they  wear  them,  because  I  have  so  instructed  them.  If  there 
is  a  leak  in  the  pipes  it  will  cause  the  dust  to  come  down  on  the  it^,  but 
it  does  not  come  into  the  air. 

C.  Filier  testified:  — 

I  knew  Kalanquin  fifty-three  or  fifty-four  years.  We  came  from  the 
same  place  in  Fnmce.  Kalanquin  has  never  been  sick.  I  worked  twelve 
years  with  his  father,  and  his  father  has  been  dead  thirty-dght  years. 
His  brother  is  still  Uving.    His  sister  died  in  childhood. 

Amiel  Ballott  testified:  — 

Mr.  Kalanquin  and  I  were  brought  up  together  in  France.  I  remember 
his  father.  Francis  Kalanquin,  the  deceased,  used  to  cough  quite  often. 
Before  I  came  to  this  coimtry  his  sister  was  living  and  used  to  couf^ 
quite  often.  I  cannot  say  exactly  what  she  died  of,  as  I  was  living  in 
this  coimtry  eight  years  before  she  died.  I  was  too  young  to  know  what 
his  father  died  of. 

We  find  that  the  work  of  grinding  the  material  used  in  the 
mill  is  attended  with  a  great  deal  of  dust  and  dirt;  that  this 
is  necessary  in  the  process  of  dry  grinding,  and  that  it  is  nec- 
essary for  the  economical  management  of  the  plant  to  have  the 
grinding  done  in  a  dry  state.  There  was  no  evidence  in  the 
case  that  any  of  the  officers  of  the  company  knew  that  the 
employment  was  attended  with  any  undue  hazard,  and  what 
precautions  could  reasonably  be  provided  for,  to  protect  the 
employees  from  the  inhalation  of  dust,  were  provided  by  the 
employer.  Taking  into  account  all  the  evidence,  we  find  that 
there  was  no  serious  and  willful  misconduct  on  the  part  of  the 
employer.  We  further  find  that  by  inhaling  the  small  particles 
of  stone  and  dust  the  employee  contracted  fibroid  tuberculosis, 
usually  spoken  of  as  "stone  grinder's  phthisis;"  that  because 
of  this  his  lungs  became  consolidated,  and  as  a  result  he  died; 
that  this  was  an  injury  which  arose  out  of  and  in  the  course  of 
his  employment,  which  he  received  on  Nov.  6,  1913,  at  which 
time  he  stopped  working,  and  that  his  widow  is  entitled  to 
compensation  based  upon  one-half  his  average  weekly  wage  of 
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$12/ or  to  the  payment  of  $6  per  week  for  a  period  of  three 
hundred  weeks  from  the  date  of  the  injury,  that  is,  Nov.  6, 
1913. 

James  B.  Carroll. 

Thomas  F.  Cassidy. 

William  A.  Burns. 


Casb  No.  875. 

Aaron  Lee,  Employee. 
Alles  &  Fisher,  Employer. 

Employers'   Liability  Assurance   Corporation,   Ltd.,   In- 
surer. 

Occupational   Neurosis   a   Personal   Injury   under   the 

Act. 

The  employee  received  a  i>ersonal  injury  by  reason  of  his  occupation  as  a  cigar 
maker,  said  occupation  causing  a  condition  of  neurosis  in  his  hands  and  arms, 
with  consequent  inability  to  use  them  in  the  making  of  cigars.  This  con- 
dition was  brought  about  by  the  unusual  degree  of  strain  upon  certain  groups 
of  muscles  for  a  long  period  of  time,  and  because  of  the  rapidity  with  which 
the  said  employee  performed  his  work  as  a  cigar  maker. 

Hdd,  that  this  was  a  personal  injury  \mder  the  act. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Bocuxl  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  IIL,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Aaron  Lee  v. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  875  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man,  representing  the  Industrial  Accident  Board,  chairman, 
Henry  Abrahams,  representing  the  employee,  and  John  G. 
Brackett,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  in  the  Hearing  Room  of  the  Industrial  Accident 
Board,  New  Albion  Building,  Boston,  Mass.,  on  Tuesday, 
May  5,  1914,  at  10  a.m.  John  M.  Morrison  appeared  as  coun- 
sel for  the  insurer. 
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The  question  at  issue  is  whether  or  not  Aaron  Lee  received 
a  personal  injury  arising  out  of  his  occupation,  not  due  to  any 
traumatic  injury,  but  as  a  result  of  the  gradual  coming  on  of  an 
occupational  disease,  this  disease  continuing  until  it  reached  a 
point  when,  on  May  9,  1913,  it  was  impossible  for  him  longer 
to  continue  his  work.  The  insurance  company  denied  liability 
on  the  ground  that  there  was  no  evidence  of  occupational 
disease,  and  that  he  was  not  entitled  to  compensation. 

It  was  agreed  that  the  average  weekly  wages  were  SI 5.64. 
There  was  no  claim  for  any  traumatic  injury,  the  claim  being 
made  that  there  is  some  occupational  disease  or  injur>% 

It  appeared  in  evidence  that  Aaron  Lee  was  employed  as  a 
cigar  maker  for  Alles  &  Fisher;  that  his  work  was  rolling  cigars; 
that  while  he  was  working  he  lost  the  feeling  in  his  left  hand; 
he  could  not  continue  making  the  cigars;  at  first  he  was  trou- 
bled with  only  one  hand,  and  about  ten  days  afterwards  both 
hands  and  arms  troubled  him.  He  stopped  work  about  May  9, 
1913,  and  went  to  Dr.  Stumick,  Columbia  Road,  Dorchester, 
who  sent  him  to  the  Massachusetts  General  Hospital.  He  then 
went  to  the  Boston  City  Hospital  and  received  electric  treat- 
ment; he  is  still  being  treated  there  by  Dr.  Coriat  twice  a 
week;  he  feels  much  better  now.  There  are  times,  for  a  period 
of  about  two  weeks,  when  he  feels  very  good,  and  then  the  old 
condition  returns.  He  told  Dr.  Daly  of  the  City  Hospital  of 
this;  he  feels  a  little  better  after  his  aim  is  massaged;  he  is 
fifty-three  years  of  age  and  has  been  working  in  the  cigar- 
making  business  since  1875;  he  has  worked  for  Alles  &  Fisher 
since  1889;  his  weight  has  been  between  112  and  115  pounds; 
he  is  married  and  has  children;  he  was  treated  at  the  Boston 
City  Hospital  by  Dr.  Fairbanks;  the  only  serious  illness  be 
remembers  is  when  he  had  grippe;  he  was  sickly  as  a  child: 
he  smokes  about  seven,  eight  or  nine  pipes  of  tobacco  a  day, 
and  when  he  worked  at  the  cigar  factory  he  smoked  the  reg- 
ular allowance  of  cigars  a  week.  He  drinks  a  whiskey  glass  of 
beer  at  night,  and  sometimes  two  glasses  of  beer.  He  would 
worry  about  little  things  that  were  not  worth  while;  at  the 
factory  he  works  in  the  room  where  they  roll  the  leaf  tobacco 
and  make  the  cigars;  there  are  about  100  people  working  in 
that  room.     Since  the  latter  part  of  February,  1914,  he  has 
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done  some  private^  outside  work,  which  would  average  about 
$5.50  a  weeJc.  He  started  to  work  about  the  second  week  in 
February. 

Arthur  Willard  Fairbanks,  M.D.,  physician  and  specialist  in 
nervous  diseases,  stated  that  he  examined  Aaron  Lee  at  the 
Boston  City  Hospital,  and  later  at  his  office  at  the  request  of 
the  insurance  company.  He  examined  him  at  his  office  on 
April  6,  1914.  The  past  history,  as  far  as  it  bears  on  the  pres- 
ent condition,  is  practically  negative.  Lee  stated  that  on  May 
17,  1913,  while  at  work,  his  right  hand  suddenly  felt  queer,  and 
became  unable  to  roll  cigars  properly.  He  was  obliged  to  give 
up  work,  and  has  not  worked  since.  Soon  after  this  the  trou- 
ble went  into  the  other  hand,  and  eventually,  to  some  extent, 
into  the  legs;  he  described  the  sensation  as  ticking  like  a 
watch;  no  neuralgic  pains,  numbness,  paralysis  or  weakness; 
sometimes  he  thinks  he  cannot  close  his  fingers  —  if  he  does, 
he  has  to  open  them  again;  he  has  occasional  pain  in  his  eyes; 
several  months  ago  he  had  a  backache,  which  was  completely 
relieved  by  wearing  a  canvas  belt.  Examination  fails  to  reveal 
any  organic  defect;  there  is  no  evidence  of  neuritis,  no  mus- 
cular atrophy  in  the  small  muscles  of  the  hands;  no  tenderness 
along  the  nerve  trunks;  there  is  no  record  of  a  blood  examina- 
tion; blood  pressure  was  taken  twice  —  it  was  normal.  Dr. 
Fairbanks'  conclusion  is  that  Lee  is  neurasthenic  and  hypo- 
chondriacal; his  symptoms  are  not  at  all  those  of  occupational 
neurosis.  Dr.  Fairbanks'  opinion,  based  on  his  experience 
with  others,  is  that  Lee's  work  had  nothing  to  do  with  his 
present  complaint.  Lee  first  came  to  the  hospital  in  the  early 
part  of  the  year  when  Dr.  Fairbanks  was  not  on  service;  Dr. 
Fairbanks'  term  of  service  is  from  the  1st  of  August  to  the 
1st  of  February.  The  diagnosis  was  made  as  occupational 
neurosis;  when  Lee  first  came  to  the  hospital  Dr.  Knapp  was 
the  visiting  physician  and  Dr.  Coriat  the  second  assistant; 
diagnoses  are  sometimes  hurriedly  made.  Dr.  Fairbanks  has 
no  doubt  whatever  that  Lee  has  not  occupational  neurosis.  If 
Mr.  Lee  has  a  predisposition  to  this  nervous  condition,  the 
poor  air  in  the  room  might  increase  it.  Dr.  Fairbanks  has  made 
no  special  study  of  occupational  disease  connected  with  the 
tobacco  industry;   the  fact  that  Lee  worked  for  so  many  years 
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in  the  tobacco  trade  would  not  exclude  the  possibility  of  the 
trouble  being  connected  with  the  occupation;  back  of  occupa- 
tional neurosis  is  a  diminished  nervous  resistance,  and  where 
the  physician  gains  the  confidence  of  the  patient,  he  finds  that 
there  is  some  deep  family  trouble  or  some  emotional  disturb- 
ance; back  of  occupational  neurosis  is  recognized  a  diminished 
stamina  in  the  nervous  system;  when  asked  whether  the  general 
feeling  that  Lee  has  now  is  the  result  of  a  mental  condition 
growing  out  of  the  original  occupational  trouble  which  he  had, 
Dr.  Fairbanks  replied  that  that  is  a  possibility,  but  personally, 
he  would  not  consider  that  the  probability;  he  would  be  in- 
clined to  say  that  his  present  symptoms  have  grown  out  of  his 
nervous,  hypochondriacal  condition;  he  is  in  better  condition 
now  than  he  was  at  first. 

Mr.  Lee  was  sent  to  Dr.  David  L.  Edsall  to  be  examined  by 
him  as  the  impartial  physician  appointed  by  the  Industrial 
Accident  Board,  and  his  report  follows:  — 

I  have  examined  Aaron  Lee,  fifty-three  years  old,  of  No.  10  Prieong 
Street,  Jamaica  Plain,  a  cigar  maker  whom  you  sent  to  me  with  the  re- 
quest to  determine  whether  his  condition  of  ill  health  was  due  to  his 
occupation. 

He  states  that  about  the  17th  of  May,  1913,  having  previously  been 
well,  his  present  trouble  began  with  pain  and  weakness  in  the  arm  and 
shoulders,  and  with  a  sense  of  "flickering"  in  the  arms  and  hands,  and 
that  within  a  very  short  time  on  that  day  this  became  so  bad  that  he 
stopped  work  and  has  been  imable  to  work  since  because  of  weakness  in 
his  arms  and  hands  and  inability  to  use  them  in  his  occupation  as  cigar 
maker. 

This  man  presents  no  clear  evidence  of  organic  nervous  trouble,  but 
he  has  some  apparent  atrophy  of  the  muscles  of  the  hands  and  a  distinct 
tremor  of  the  fingers  and  hands  which  suggests  that  he  may  be  developing 
chronic  actual  disease;  but  at  present  it  would  appear  to  be  a  functional 
condition,  —  a  so-called  "neurosis."  Such  states  occur,  not  infrequently, 
in  persons  who  in  their  occupation  bring  an  imusual  degree  of  strain  upon 
certain  groups  of  muscles  for  a  long  period  of  time,  and  particularly  when 
they  work  very  rapidly.  I  have  seen  a  similar  condition  in  cigar  makers 
repeatedly,  as  well  as  in  various  other  similar  occupations,  and' it  is 
generally  known  that  such  states  occur.  They  are  particularly  likely  to 
occur  in  persons  who  work  in  bad  general  hygienic  conditions.  I  believe 
that  the  man's  condition  is  a  neiu*08is,  but  that  it  possibly  has  a  definite 
basis  in  beginning  organic  nervous  disease,  and  J^jiiimk  that  it  is  due  to 
his  occupation.  y 

DAvm  L.  PlnRAT.!.. 
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We  find,  therefore,  that  Aaron  Lee  is  suffering  from  an  occu- 
pational disease,  which  at  the  present  time  appears  to  be  a 
functional  condition,  and  that  he  is  at  the  present  time  par- 
tially incapacitated. 

We  find  that  he  was  totally  incapacitated  from  May  9,  1913, 
until  Feb.  14,  1914,  and  that  he  is  entitled  to  recover  total 
compensation  beginning  with  the  fifteenth  day  after  the  acci- 
dent. May  23,  1913,  until  Feb.  14,  1914,  at  the  rate  of  $7.82, 
and  to  partial  compensation  from  Feb.  14,  1914,  to  the  date 
of  the  hearing  and  continuing  to  some  time  indefinitely  in  the 
future;  that  he  is  earning  $5.50  a  week,  and  that  he  is  entitled 
fo^  partial  incapacity  at  the  rate  of  $5.07  a  week  from  Feb.  14, 
1914, 'to  the  date  of  the  hearing,  amounting  in  all  to  $356.22. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
IH.  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

^  • 

Dudley  M.  Holman. 
Henby  Abrahams. 
John  G.  Braceett. 

Findings   and  Decision  of  the  Indv^strial  Accident   Board   on 

Review* 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the-parties  at  the  Hearing  Room,  New  Albion 
•  Building,  Boston,  Mass.,  Monday,  Aug.  3,  1914,  at  3.30  p.m., 
and  affirms  and  adopts  the  findings  and  decision  of  the  com- 
mittee of  arbitration. 

The  evidence  shows  that  the  employee,  Aaron  Lee,  received 
a  personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment, by  reason  of  his  occupation  as  a  cigar  maker  in  the 
employ  of  the  subscriber,  said  occupation  causing  a  condition 
of  neurosis  in  his  hands  and  arms,  with  consequent  inability  to 
use  them  in  the  making  of  cigars.  This  condition  was  brought 
about  by  the  unusual  degree  of  strain  upon  certain  groups  of 
muscles  for  a  long  period  of  time,  and  by  reason  of  the  rapidity 
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with  which  the  said  employee  performed  his  work  as  a  cigar 
maker.  The  employee  was  totally  incapacitated  for  work,  as 
a  result  of  this  occupational  neurosis,  from  May  9,  1913,  to 
Feb.  14,  1914,  upon  which  latter  date  he  became  partially  in- 
capacitated, said  partial  incapacity  now  continuing.  His  aver- 
age weekly  wages  at  the  time  of  the  injury  were  S15.64,  and  his 
average  weekly  wages  on  and  after  Feb.  14,  1914,  were  $3.50. 
The  Board  finds,  upon  all  the  evidence,  that  the  said  em- 
ployee received  a  personal  injury,  by  reason  of  his  occupation 
as  a  cigar  maker,  arising  out  of  and  in  the  course  of  his  em- 
ployment, which  totally  incapacitated  him  for  work  from  May 
9,  1913,  to  February  14;  that  he  is  entitled  to  a  weekly  com- 
pensation of  $7.82  from  May  23,  1913,  to  Feb.  14,  1914,  a 
period  of  thirty-eight  and  one-seventh  weeks,  making  a  total  of 
$298.28;  that  he  is  entitled  to  partial  compensation,  based 
upon  one-half  the  difference  between  $15.64  and  $5.50,  that 
is,  $5.07  weekly,  from  Feb.  14,  1914,  to  Aug.  3,  1914,  a  period 
of  twenty-four  and  three-sevenths  weeks,  making  a  total  of 
$123.85;  that  there  is  due  to  date  of  this  review  the  sum  of 
$422.13;  and  that  the  employee  is  entitled  to  the  payment  of 
compensation  on  account  of  partial  incapacity  for  an  inde- 
terminate period,  in  accordance  with  the  provisions  of  Part  II., 
section  10,  of  the  statute. 

James  B.  Carboll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Case  No.  877. 

Marshall  W.  Fralin,  Employee. 
William  Luxton  Estate,  Employer. 
United  States  Casualty  Company,  Insurer. 

Tuberculosis  not  materially  aggravated  or  accelerated 
BY  Exposure  is-  not  a  Personal  Injury  under  the 
Statute. 

The  employee  was  afflicted  with  tuberculosis  prior  to  the  date  upon  which  he 
claims  he  received  a  personal  injury  by  reason  of  exposure  in  an  unoccupied 
house  in  which  he  was  employed  as  a  painter.     The  temperature  on  that 
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date  was  32  degrees  above  sero.    The  windows  were  open  and  some  of  the 

doors  were  down  during  the  period  of  his  employment  there. 
Held^  that  the  condition  of  tuberculosis  was  not  materially  accelerated  l^  reason 

of  a  personal  injury  arising  out  of  and  in  the  course  of  his  employment. 
Review  before  the  Industrial  Accident  Board. 
Deciaion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  'findings  of  the 

committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitratioD  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Marshall  W.  Fralin 
V.  United  States  Casualty  Company,  this  being  case  No.  877 
on  the  files  of  the  Industrial  Accident  Board,  reports  as  fol- 
lows:— 

The  arbitration  committee,  consisting  of  James  B.  Carroll  of 
the  Industrial  Accident  Board,  chairman,  Herbert  P.  Sheldon, 
representing  the  employee,  and  John  A.  McCaig,  representing 
the  insurer,  heard  the  parties  and  their  witnesses  in  the  Hearing 
Room  of  the  Industrial  Accident  Board,  New  Albion  Building, 
Boston,  Mass.,  on  Wednesday,  May  27,  1914,  at  10  a.m.  A.  R. 
Shrigley  appeared  as  counsel  for  the  employee,  and  A.  R. 
Belyea  for  the  insurer. 

The  employee  claimed  that  while  at  work  as  a  painter  in  an 
unoccupied  building  with  the  windows  open  he  contracted,  on 
the  11th  of  November,  a  bronchial  trouble  which  lighted  up  an 
old  tubercular  trouble,  and  that  he  is  at  present  incapacitated 
because  of  said  tubercular  trouble.  He  also  claimed  that  this 
bronchial  trouble  was  contracted  in  the  course  of  his  employ- 
ment, and  was  caused  by  his  employment,  and  that  he  is  there- 
fore entitled  to  compensation. 

Marshall  W.  Fralin,  61  Regent  Street,  Roxbury,  testified:  — 

I  am  thirty-one  years  old  and  have  worked  as  a  painter  for  the  past 
ten  years.  I  have  worked  for  William  Luxton  off  and  on  for  the  last 
eight  years.  The  last  time  I  went  to  work  for  him  was  on  the  17th  of 
June,  1913.  On  Nov.  10,  1913, 1  was  working  in  a  house  at  14  Falmouth. 
Street^  Belmont.  This  was  a  two-family  house  which  was  being  remodeled 
into  a  single  house.  This  was  a  wooden  house,  and  the  windows  and 
doors  were  all  open,  and  there  was  no  heat  in  the  house  whatever.  The 
temperature  on  the  11th  of  November  was  32,  and  it  was  very,  very  cold. 
I  worked  all  day  Monday,  November  10,  and  all  day  Tuesday.  We 
were  removing  the  varnish  and  were  going  to  paint  after  that  was  done. 
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I  went  to  work  on  the  11th  of  November  about  8  o'clock  in  the  mormng 
and  finished  that  afternoon  at  half-past  4.  That  afternoon  I  took  dck, 
but  continued  working  until  it  was  time  to  go  home.  In  going  home  that 
night  I  rode  inside  the  car  with  John  J.  Howland.  When  I  got  home  I 
felt  very  sick,  so  didn't  eat  any  supper.  I  took  a  hot  lemonade  and  whkkey 
and  went  to  bed.  When  I  woke  up  in  the  morning  my  throat  was  sore 
and  I  was  very  hoarse.  My  chest  was  also  sore  and  I  was  coughing  a 
little.  I  continued  to  work,  but  kept  growing  worse  all  the  time,  and 
on  November  24  I  was  examined  at  Burroughs  Place,  Boston,  by  a  Dr. 
Barker.  He  said  I  had  bronchitis,  and  told  me  to  keep  on  working,  which 
I  did.  The  following  Monday,  when  I  went  back  to  Burroughs  Place, 
Dr.  Barker  tokl  me  that  I  had  tuberculosis.  I  worked  until  Wednesday, 
December  3,  and  I  could  not  work  any  longer  because  of  shortness  of 
breath  and  the  pain  in  my  chest.  I  went  to  see  Dr.  Floyd  of  Burrou^is 
Place  shortly  after  I  stopped  work,  and  he  told  me  that  I  had  better  be 
sent  away  to  the  day  camp  at  .Mattapan.  I  went  to  Mattapan  until  the 
24th  of  January,  1914,  at  which  time  I  went  to  Lakeville  Sanatorium, 
and  I  am  there  at  the  present  time.  I  had  never  been  treated  for  tuber- 
culosis previous  to  the  time  I  went  to  Burroughs  Place,  nor  did  I  ever 
spit  or  cough  prior  to  this  time.  I  was  earning  $20  a  week  while  I  was 
working  for  Mr.  Luxton.  I  had  not  worked  since  Dec.  3,  1913.  Dr. 
Kepler  examined  me  this  year,  but  I  don't  remember  the  date,  and  I 
told  him  at  the  time  that  I  had  had  a  cough  for  the  three  winters  before 
that,  but  I  was  never  treated  for  any  cough  which  resulted  from  lung 
trouble.  Upon  examining  the  Weather  Bureau  I  found  that  on  the  11th 
of  November,  the  temperatm'e  was  32.  I  am  a  great  deal  better  now  than 
I  was.  My  cough  is  dryer  and  I  raise  very  little  now.  I  am  still  at  the 
consmnptives'  home  at  Lakeville,  and  I  do  not  know  when  I  will  be  able 
to  go  back  to  work.  That  is  something  they  won't  tell  you.  The  treat- 
ment I  am  getting  is  all  open  air.  My  weight  now  is  153.  When  I  went 
away  I  weighed  130  pounds.  Before  I  contracted  the  cold  I  weired  139 
pounds. 

Dr.  G.  A.  Webster,  419  Boylston  Street,  Boston,  testified:  — 

I  studied  at  Harvard;  took  various  courses  after  I  got  through  there. 
I  was  house  doctor  at  the  City  Hospital  for  a  year  and  a  half  after  my 
college  course,  and  am  now  an  examining  physician  for  the  Metropolitan 
Life  Insurance  Company.  My  records  show  that  Marshall  Fralin  was 
examined  by  me  on  Jan.  23, 1913.  At  this  time  I  made  a  thorough  ezami* 
nation  of  Mr.  fValin,  as  he  was  applying  for  insurance.  I  found  no 
tuberculosis  at  that  time.    I  found  no  limg  trouble  whatever. 

Dr.  Williston  Barker,  4  Lyndhurst  Street,  Dorchester,  Mass., 
testified: —  f 
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I  graduated  from  the  Harvard  Medical  School  and  have  been  practicing 
since  1908.  At  present  I  am  what  they  call  an  assistant  physician  for 
out-patients  at  Burroughs  Place.  On  Nov.  24, 1913, 1  examined  Marshall 
Fralin.  I  made  a  complete  physical  examination  above  the  waist,  except 
the  throat,  and  found  that  he  was  suffering  from  some  extensive  disease 
of  the  upper  part  of  the  right  lung,  and  aiso  from  acute  bronchitis.  I 
found  a  dry  patch  on  his  lung^,  which  showed  that  he  had  had  some 
trouble  for  some  littie  time,  or  some  time  ago  he  had  a  bad  cold  in  his 
chest.  At  the  time  I  examined  him  I  found  that  there  was  no  active  life 
disease  in  his  lungs.  It  is  possible  that  a  person  have  a  tubercular  patch 
and  that  patch  dry  up,  and  the  person  not  know  that  that  process  had 
ever  started.  It  is  possible  that  the  cold  contracted  by  Mr.*  Fralin  on  the 
11th  of  November  would  be  sufficient  to  have  lit  up  the  dry  patches  and 
started  tuberculosb.  If  he  had  not  contracted  this  cold  it  might  have 
been  possible  for  him  to  have  gone  through  life  without  having  tuber- 
culosis in  his  S3rstem.  In  my  opinion,  I  think  that  the  tuberculosis  from 
which-  he  is  suffering  now  was  caused  by  the  cold  he  contracted.  I  have 
no  opinion  as  to  the  cause  of  the  acute  bronchitis.  Tuberculosis  might 
have  started  up  itself  at  any  time,  but  I  think  that  the  cold  which  he 
contracted  aggravated  it.  The  bronchitis  which  this  man  had  is  not 
anything  that  is  peculiar  to  any  employment,  but  is  simply  the  acute 
bronchitis  that  you  see  in  all  ages. 

Mrs.  Ada  F.  Fralin,  wife  of  Marshall  W.  Fralin,  testified :  — 

I  remember  my  husband  coming  home  sick  some  time  in  November 
of  last  year.  He  would  not  eat  any  supper.  He  lay  down  on  the  lounge, 
and  I  gave  him  some  hot  lemonade  and  whiskey  to  drink.  When  he  got 
up  in  the  morning  his  throat  was  sore,  but  he  went  off  to  work  just  the 
same.  I  do  not  recall  the  day  of  the  week  it  was  on  which  he  came  home 
sick,  but  I  think  it  was  about  the  12th  of  November.  He  was  always 
well  and  strong  previous  to  that  time,  but  from  that  time  on  he  grew 
worse  each  day.  He  seemed  to  be  coughing  more  and  his  throat  seemed 
to  be  getting  worse  and  he  was  not  eating  well.  This  condition  continued 
for  about  two  weeks,  and  then  he  thought  he  had  better  go  and  see  about 
himself.  He  went  down  to  Bmroughs  Place  and  was  examined.  He 
went  to  Mattapan,  and  on  the  24th  of  January  he  went  to  the  consiunp- 
tives'  home  in  Lakeville.  I  never  saw  him  spit  around  the  house  before 
he  contracted  this  cold,  and  I  never  knew  him  to  be  treated  for  lung 
trouble. 

John  J.  Howland  testified :  — 

I  have  known  Marshall  Fralin  for  the  past  two  years.  We  were  work- 
ing together  on  November  10  and  11  in  the  house  at  Belmont,  taking  off 
varnish.  All  the  doors  on  the  first  floor  of  the  house  were  open,  and  the 
windows  throughout  the  whole  house  were  up.    It  was  very  cold  working 
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here,  so  I  spoke  to  the  carpenters  about  the  windows  bemg  up.  I  asked 
if  the  windows  could  not  be  closed,  and  they  said,  "No."  In  the  after- 
noon of  Tuesday,  November  11,  Mr.  Fralin  complained  about  a  cold 
which  was  coming  on.  Both  he  and  I  rode  home  together  in  the  car. 
The  next  day  he  came  to  work,  but  he  was  hoarse  and  complained  of  a 
cold  in  his  chest.  I  have  worked  with  Mr.  Fralin  before,  and  up  to  No- 
vember 11,  when  he  contracted  the  cold,  he  had  always  been  well  and 
strong,  as  far  as  I  could  see.  I  never  saw  him  spit  around.  On  the  11th 
of  November  it  was  too  cold  to  allow  us  to  apply  the  paint.  Around  that 
time  it  was  cold  for  three  days,  and  then  it  got  a  little  warmer.  There 
were  three  carpenters  working  on  the  house,  putting  up  door  frames, 
etc.  The  carpenters  said  they  felt  cold,  but  it  could  not  be  helped.  The 
door  on  the  second  floor  where  we  were  working  was  off  the  hinges,  and 
the  door  on  the  lower  floor  was  swung  open. 

Frank  F.  Crilley  of  South  Boston  testified:  — 

I  have  known  Marshall  Fralin  for  the  last  four  years,  and  we  have 
worked  together  as  painters  for  the  last  two  years.  All  through  the 
summer  of  1913  I  worked  with  Mr.  Fralin,  and  he  was  at  that  time  about 
the  strongest  man  in  the  shop.  He  was  able  to  do  hard  work  and  never 
seemed  to  tire.  AU  the  time  I  knew  hun  I  never  saw  him  coughmg  or 
spitting  around. 

Mr.  Fralin  was  sent  to  an  impartial  physician,  viz.,  Dr. 
Ruddick,  whose  report  is  as  follows:  — 

Marshall  W.  Fralin,  thirty-one  years,  married,  painter,  lives  at  61 
Regent  Street,  Roxbury,  Mass.  While  this  man  was  working  at  14 
Falmouth  Street,  Behnont,  Mass.,  Nov.  11,  1913,  he  developed  chills 
and  diffused  bodily  psuns;  next  day  had  sore  throat,  husky  voice,  cou^ 
and  expectoration  of  yellow  matter.  These  symptoms  continued  until 
Nov.  24, 1913,  when  he  was  examined  at  No.  13  Burroughs  Place,  Boston, 
by  Dr.  Barker,  who  said  he  had  bronchitis  and  a  tubercular  scar  in  upper 
part  right  lung.  Another  physician  present  at  the  time  said  he  had  a 
suspicious  looking  throat.  At  their  request  he  reported  again,  Dec.  1, 
1913,  and  their  diagnosis  was  tuberculosis,  although  he  was  working  aD 
the  time.  Dec.  3,  1913,  he  was  obliged  to  give  up  work  on  accoimt  of 
general  weakness,  pain  in  chest  and  shortness  of  breath.  Shortly  after 
this  he  was  admitted  to  the  day  camp  at  the  Tubercidosis  Hospital, 
Mattapan.  He  remained  there  until  Jan.  23,  1914,  and  was  transferred 
the  following  day  to  the  Lakeville  Sanatorium,  where  he  now  is. 

In  addition  to  the  above,  this  man  gives  a  history  of  two  years'  treat- 
ment for  syphilis  at  the  throat  departmeht  of  the  Boston  City  Hospital 
from  Jan.  11,  1911. 

Physical  examination  shows  on  percussion  a  sharply  defined  region  of 
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dullness  over  the  anterior  and  lateral  portions  of  the  chest,  especially 
middle  lobe  of  right  lung.  Auscultation  reveals  bronchial  breathing, 
and  diminished  respiratory  sounds  in  this  region.  It  seems  to  me  this 
man  may  be  suffering  from  syphilis  of  the  lungs,  as  many  of  his  symptoms 
and  past  history  indicate.  I  consider  his  case  a  favorable  one,  as  he  has 
gained  18  pounds  in  weight  since  last  January.  If  this  improvement 
continues  he  will  in  time  recover  and  be  able  to  go  to  work  again. 

William  H.  Ruddick,  M.D. 

We  find  that  he  was  afflicted  with  tuberculosis  prior  to  the 
11th  of  November,  1913;  that  prior  to  this  date  tuberculosis 
was  in  a  latent  state;  that  on  that  date  he  was  working  as  a 
painter  in  an  unoccupied  bouse  in  Belmont,  and  the  windows 
were  open  and  some  of  the  doors  down,  and  the  temperature 
on  that  date  was  32  degrees. 

We  are  not  satisfied  that  the  bronchial  trouble  was  con- 
tracted on  the  11th  of  November,  nor  that  it  was  contracted 
because  of  any  employment  in  which  he  was  engaged. 

We  therefore  find  that  his  injury  did  not  arise  out  of  send  in 
the  course  of  bis  employment,  and  he  is  not  entitled  to  com- 
pensation under  the  act. 

James  B.  Carroll. 
John  A.  McCaig. 
Herbert  P.  Sheldon  dissents. 

Findings   and   Decision  of  the   Industrial  Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the  In- 
dustrial Accident  Board,  New  Albion  Building,  Boston,  Mass., 
on  Thursday,  July  2,  1914,  at  10.15  a.m.,  and  affirms  and 
adopts  the  findings  and  decision  of  the  committee  of  arbitra- 
tion. 

The  evidence  shows  that  the  employee,  Marshall  W.  Fralin, 
was  afflicted  with  tuberculosis  prior  to  Nov.  11,  1913,  the  date 
upon  which  he  claims  he  received  a  personal  injury  arising  out 
of  and  in  the  course  of  his  employment,  by  reason  of  exposure 
in  an  unoccupied  house  in  Belmont,  in  which  he  was  employed 
as  a  painter.     The  temperature  on  that  date  was  32  degrees 
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above  zero.  The  windows  were  open,  and  some  of  the  doors 
were  down  during  the  period  of  his  employment  there.  The 
employee  continued  to  work  until  Nov.  24,  1913,  when  his 
attending  physician  diagnosed  his  trouble  as  bronchitis.  Later, 
on  Dec.  1,  1913,  the  diagnosis  was  tuberculosis.  The  employee 
has  been  incapacitated  for  work  from  Nov.  24,  1913,  to  the 
date  of  the  hearing  on  May  27,  1914,  said  incapacity  continuing. 

The  Board  finds  that  the  condition  of  tuberculosis  from  which 
the  employee  was  suffering  on  Nov.  11,  1913,  was  not  materially 
aggravated  or  accelerated  by  his  exposure  during  his  employ- 
ment in  the  unoccupied  house  in  Belmont,  nor  was  the  said 
employee  exposed  by  reason  of  said  employment  to  more  than 
the  ordinary  risk  of  cold  to  which  any  person  working  in  the 
open  was  exposed  on  that  day.  The  temperature  in  which  the 
employee  was  obliged  to  perform  his  work  was  not  especially 
low,  and  the  employee  was  not  peculiarly  exposed,  by  reason 
of  the  conditions  under  which  he  was  required  to  perform  said 
work,  to  the  dangers  of  bronchitis  or  other  pulmonary  diseases; 
and  we  find  that  his  employment  caused  neither  the  bronchitis 
nor  the  tuberculosis. 

The  Board  further  finds  that  the  employee  was  not  inca- 
pacitated for  work  by  reason  of  a  personal  injury  arising  out  of 
and  in  the  course  of  his  employment. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  p.  McSweenet. 
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Cabe  No.  884. 

Emma  L.  Brightman,  Widow  of  Ira  B.  Brightman  (De- 
ceased), Employee. 
J.  C.  Terry,  Employer. 
iExNA  Life  Insurance  Company,  Insurer. 

Valvular  Heart  Trouble  accelerated  and  aggravated 
BY  Personal  Injury  arising  out  of  and  in  the  Course 
OF  THE  Employment.  Supreme  Judicial  Court  affirms 
Decision  of  Board. 

The  employee,  a  cook,  was  required  by  his  contract  of  employment  to  live  on  board 
the  lighter.  When  it  became  known  that  said  lighter  was  sinking,  the  said 
employee  made  several  trips  to  and  from  the  deck  of  the  boat  in  an  attempt 
to  save  his  clothes  and  a  surveying  instrument  that  belonged  either  to  the 
engineer  or  his  employer,  the  evidence  on  this  point  leaving  the  ownership 
in  doubt.  The  employee  had  suffered  from  valvular  heart  trouble  prior  to 
the  day  of  the  injury,  and  his  exertions  in  saving  his  belongings  and  the  sur- 
veying instrument,  together  with  the  excitement  incidental  to  the  sinking 
of  the  vessel,  so  accelerated  and  aggravated  said  heart  weakness  that  the 
employee  died  on  the  dock  at  a  point  near  where  the  vessel  sank. 

Held,  that  this  was  a  personal  injury  arising  out  of  and  in  the  course  of  the  em- 
ployment. 

Review  before  the  Industrial  Accident  Board. 

Dcciaion,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under,  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Emma  L.  Brightman, 
widow  of  Ira  B.  Brightman,  v.  iEtna  Life  Insurance  Company, 
this  being  case  No.  884  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman,  representing  the  Industrial  Accident  Board,  chair- 
man, Harold  E.  Clarkin,  representing  the  widow,  and  William 
C.  Gray,  representing  the  insurer,  heard  the  parties  and  their 
iivdtnesses  in  Committee  Room  No.  35,  City  Hall,  Fall  River, 
Mass.,  on  Tuesday,  May  26,  1914,  at  2  p.m.  Messrs.  John  T. 
Swift  and  C.  W.  Donovan  appeared  for  the  insurer  and  Messrs. 
Slade  &  Borden  for  the  widow. 
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Agreed  that  Mr.  Brightman  worked  for  J.  C.  Terry  and 
that  he  was  a  cook  on  this  lighter  and  that  the  barge  sank. 

Charles  W.  Milliken,  M.D.,  a  physician  and  surgeon  practic- 
ing in  Barnstable,  and  also  medical  examiner  for  Barnstable 
County,  testified  as  follows:  — 

When  I  made  out  the  death  certificate  I  wrote  "heart  disease,  no 
violence,"  and  by  "no  violence"  I  meant  there  were  no  signs  of  violence 
on  the  body,  and  from  questioning  those  who  were  present  at  the  time 
there  was  no  evidence  of  suspicion  given,  no  suspicion  of  foul  play;  the 
call  regarding  this  death  came  to  my  house  somewhere  about  noon,  and 
I  got  to  the  location  of  the  death  about  4  p.m.  As  a  result  of  my  exami- 
nation, I  came  to  the  conclusion  that  he  probably  died  of  heart  disease, 
and  I  say  "probably"  because  no  one  can  be  sure  without  an  autopsy; 
there  was  no  autopsy  in  this  case;  there  being  no  suspicion  of  violence, 
no  autopsy  was  held;  in  order  to  hold  an  autopsy  one  has  to  secure  per- 
mission from  the  district  attorney.  I  got  the  history  of  the  case  from  the 
fellows  that  were  with  him,  then  I  opened  up  his  clothes  and  examined 
the  body  superficially.  Mr.  Peterson,  the  principal,  made  the  statement 
that  the  man  was  generally  short  of  breath,  and  that  was  all  I  learned  of 
his  physical  condition.  He  was  a  stout  built  man,  I  should  judge  about  5 
feet  6  or  8,  and  weighed  over  200,  probably  210  or  215.  I  tried  to  ascer- 
tain facts  regarding  any  previous  iUnesses,  but  could  get  no  definite  in- 
formation. 

Q.  Assuming,  doctor,  that  this  man,  the  deceased,  was  a  cook  on  this 
lighter,  and  that  he  was  employed  in  the  galley  which  is  below  the  dock; 
that  while  in  the  course  of  his  employment  on  the  boat  he  sees  wsixr 
begin  to  come  into  that,  and  that  thereafter  he  goes  from  the  galley  to 
the  dock  or  wharf,  perhaps,  with  his  clothes  and  other  belongings,  three 
tunes,  and  that  afterwards  he  leaves  the  boat  or  fighter  and  goes  to  the 
dock,  —  wharf,  —  and  he  places  himself  in  a  position  between  the  rocks, 
surrounded  by  rocks  so  that  he  could  not  get  out,  and  that  thereafter  he 
stands  over  ten  minutes  or  thereabouts  and  then  somebody  screams  that 
the  boiler  is  about  to  blow  up  and  then  the  man  drops  dead,  what,  if 
anything,  in  that  hypothetical  question  would  you  say  was  responsible 
for  his  death;  what,  if  an3i;hing,  in  connection  with  that  question  would 
you  say  was  responsible  for  the  man's  death;  what  would  you  say,  if 
an3'thing?  A.  I  think  it  is  probable  that  the  man  had  a  heart  disease, 
and  that  the  excitement  and  his  exertion  of  hurrying  back  and  forth  frcHn 
the  gaUey  to  the  dock  with  his  belongings,  and  the  excitement  of  some 
one  calling  out,  might  have  indirectly  been  the  cause  of  the  sudden 
collapse  of  his  heart;  but  there  is  no  question  in  my  mind  but  what  ihe 
heart  in  that  condition  would  be  affected  that  way,  —  that  it  was  a 
matter  of  but  a  few  years  when  the  heart  lesion  itself  would  have  carried 
him  off. 

From  general  observation  of  such  cases  as  I  judged  his  case  to  be. 
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death  is  a  matter  of  from  two  to  five  years.  His  face  turned  dark,  and 
that  doesn't  always  happen;  sometimes  they  turn  pale;  it  depends  on 
the  nature  of  the  case;  in  cases  of  valvular  heart  trouble  the  skin  turns 
dark;  I  judged  he  had  valvular  trouble  of  the  heart.  It  might  have  been 
possible  for  him  to  live  five  years,  but  I  doubt  it;  I  judged  that  his  prospect 
of  life  was  less  than  five  years  from  the  fact  that  I  judged  somewhat  by 
the  build  of  the  man,  feeling  of  the  radial  artery,  which  was  hardened, 
showing  that  he  had  a  hardening  of  the  arteries,  puffing  up  under  the 
eyes,  —  and  those  things  all  go  with  cases  which  usually  limit  life  to 
about  five  years;  without  exertion  and  without  excitement  he  might  have 
a  fair  prospect  of  living  five  years;  it  is  possible.  I  don't  know,  of  course 
how  long  he  had  that  condition,  but  five  years  is  usually  the  limit.  What 
I  have  said  about  his  prospect  of  life  is  just  a  matter  of  opinion.  In  all 
cases  where  there  is  a  heart  lesion  excitement  is  a  bad  thing.  I  think  the 
exertion  and  the  excitement  was  the  indirect  cause  of  the  man's  death; 
if  this  lighter  had  not  sprung  aleak  he  probably  would  not  have  died 
then.  I  did  not  hear  anything  about  the  boiler  going  to  explode  until  I 
came  in  here. 

Fred  C.  Wales,  manager  for  J.  C.  Terrj',  testified  as  fol- 
lows:— 

When  I  arrived  at  the  scene  of  the  accident  I  gave  certain  orders  as 
to  what  should  be  done  in  regard  to  raising  the  boat,  and  had  my  assistant, 
Mr.  Perkins,  go  to  the  telephone  and  notify  the  office  about  the  occurrence 
and  about  Mr.  Brightman's  death.  The  men  were  all  excited;  nobody 
seemed  to  know  just  what  they  were  doing;  some  of  them  showed  it  in 
their  faces  very  strongly.  Mr.  Mclsaac  looked  as  though  he  had  gone 
through  quite  an  ordeal.  I  found  Mr.  Cronin,  who  was  also  engaged  in 
that  work,  in  a  similar  condition  to  that  in  which  I  found  Mr.  Mclsaac; 
in  other  words,  the  men  were  all  worked  up  in  consequence  of  this  accident. 
Mr.  Brightman  received  $11  a  week  and  lodging;  we  figure  board  at  55 
cents  a  day  for  a  man,  seven  da3rs  in  the  week  in  the  case  of  cooks,  and 
the  matter  of  lodging  is  somewhat  hard  to  state,  but  the  value  I  should 
say  would  be  about  $1.50  a  week,  so  that  the  total  amount  of  his  wages 
would  be  slightly  in  excess  of  $16.  He  worked  for  us  steady;  he  had  been 
in  Mr.  Terry's  employ  for  six  years,  and  I  have  known  him  personally 
for  longer  than  that.  We  paid  $11  in  cash,  and  of  course  we  paid  all  the 
grocery  bills  and  fuel,  light,  and  furnished  a  place  to  sleep.  After  the 
lighter  sank  I  got  a  place  for  the  men  to  board  and  lodge,  and  that  cost 
$1  per  day  per  man;  that  included  lodging.  In  his  capacity  as  cook, 
Mr.  Brightman  was  obliged  to  be  on  the  boat  about  all  the  time.  He 
had  to  be  on  the  ship  practically  all  the  time  during  the  daytime.  He 
had  to  be  there  in  the  morning  to  get  the  breakfast.  He  was  hired  with 
the  understanding  that  he  would  live  on  the  lighter.  The  agreement 
with  Mr.  Brightman  was  this:  he  was  to  have  $ll^a  week  in  cash,  and 
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he  was  supposed  to  feed  the  men,  —  give  them  everything  neceraaiy  and 
proper  at  as  low  a  cost  as  he  could;  we  figured  that  would  cost  us  55  cents 
a  day,  but  it  cost  us  more;  we  figured  that  S16.50  all  went  to  him. 

John  Mclsaac  testified  as  follows:  — 

I  was  a  diver  on  the  lighter  and  was  there  at  the  time  of  the  accident. 
The  diving  outfit  belonged  to  me  and  I  saved  it.  Mr.  Brightman  was 
tending  to  his  clothes  and  an  instrument,  and  I  don't  know  whether  that 
instrument  belonged  to  the  engineers  or  to  the  Terry  concern.  He  got 
those  things  out  and  one  of  Mr.  Wales'  men  was  helping  him.  There 
were  stones  on  the  dock  and  Mr.  Brightman  was  standing  between  the 
stones;  his  face  was  all  covered  with  soot.  I  saw  Mr.  Br^tman  go  up 
and  down  stairs  two  or  three  times.  Everybody  ran  away,  and  I  heard 
Mr.  Brightman  breathing  awfully  heavy,  and  the  next  thing  I  hollered  to 
one  of  the  fellows  that  there  was  something  the  matter  with  him;  he 
simply  settled  right  down;  he  did  not  fall  right  down;  we  just  had  time 
to  get  the  diving  outfit  on  the  dock. 

We  find,  therefore,  on  all  the  testimony  in  the  case,  that  Ira 
B.  Brightman,  the  deceased  employee,  had  valvular  heart 
trouble  previous  to  the  date  of  the  injury;  that  this  condition 
of  his  heart  was  so  aggravated  and  accelerated  by  the  excite- 
ment and  exertion  occasioned  by  the  sinking  of  the  lighter 
that  he  died  as  a  result  thereof;  and  that  his  widow,  Emma  L. 
Brightman,  is  entitled  to  receive  one-half  his  average  weekly 
wage  of  $16.35,  or  $8.18,  for  a  period  of  three  hundred  weeks 
from  the  date  of  the  injury,  making  a  total  of  $2,454. 

Dudley  M.  Holman. 
Harold  E.  Clarkin. 
William  C.  Gray. 

Findings  and  Decision   of  the  Industrial  Accident   Board   on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the 
Board,  New  Albion  Building,  Boston,  Mass.,  on  Thursday, 
June  25,  1914,  at  2.45  p.m.,  and  aflSrms  and  adopts  the  findings 
and  decision  of  the  committee  of  arbitration. 

The  evidence  shows  that  the  employee,  Ira  B.  Brightman, 
was  a  cook  in  the  employ  of  the  subscriber,  J.  C.  Terry,  and 
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that  his  average  weekly  wages  were  $16.35.  His  contract  of 
employment  required  him  to  live  on  board  the  lighter,  and 
he  had  to  be  on  board  ship  practically  all  the  time  during  the 
day.  When  it  became  known  that  the  boat  was  sinking,  the 
employee,  Brightman,  made  several  trips  to  and  from  the  deck 
of  the  boat  in  an  attempt  to  save  his  clothes  and  a  surveying 
instrument  that  belonged  either  to  the  engineer  or  his  em- 
ployer, the  evidence  on  this  point  leaving  the  matter  in  doubt. 
The  employee  then  hastened  with  his  clothes  and  the  instru- 
ment referred  to  to  the  dock.  He  had  suffered  from  valvular 
heart  trouble  prior  to  the  day  of  the  injury,  and  his  exertions 
in  saving  his  belongings  and  the  surveying  instrument,  together 
with  the  excitement  incidental  to  the  sinking  of  the  vessel,  so 
accelerated  and  aggravated  said  heart  weakness  that  the  em- 
ployee died  on  the  dock,  at  a  point  very  near  where  the  vessel 
sank.  (Clover,  Clayton  &  Co.  v.  Hughes  (1910),  3  B.  W.  C. 
C.  275.) 

The  insurer  raised  the  point  that  the  employee  had  not  acted 
reasonably  in  subjecting  himself  to  the  danger  of  death  by 
heart  failure  in  saving  his  belongings.  It  was  not  unreasonable 
for  the  employee  to  journey  to  and  from  the  sinking  vessel  in 
an  endeavor  to  save  his  personal  effects.  (Cokolon  r.  Ship 
*'Kentra''  (Owners  of),  1912,  5  B.  W.  C.  C.  658.) 

The  Board  finds,  upon  all  the  evidence,  that  the  employee, 
Ira  B.  Brightman,  received  a  personal  injury  arising  out  of  and 
in  the  course  of  his  employment,  said  injury  materially  con- 
tributing to  his  death  by  reason  of  its  accelerating  and  aggra- 
vating effect  upon  an  already  diseased  heart;  and  that  his 
widow,  Emma  L.  Brightman,  who  lived  with  him  at  the  time 
of  his  death,  is  entitled  to  a  weekly  paymeM  of  $8.18  for  a 
period  of  three  hundred  weeks  from  the  date  of  the  inju^v^ 

The  insurer  has  filed  requests  for  rulings  which  are  attached 
hereto.  No.  1  being  given  and  the  others  refused. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  F.  McSweexey. 
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Rulings  requested  by  Defendant, 

1.  The  burden  of  proving  that  the  injury'-  arose  out  of  the 
employment  of  the  deceased  is  upon  the  petitioner. 

2.  Upon  the  facts,  the  death  of  the  deceased  was  not  caused 
or  brought  on  by  the  work  in  which  he  was  engaged. 

3.  Upon  the  facts,  the  said  Brightman's  death  was  caused  by 
his  overexertion  in  saving  his  own  personal  effects,  and  did 
not  arise  out  of  and  in  the  course  of  his  employment. 

4.  Upon  the  facts,  the  deceased  voluntarily  abandoned  a 
place  of  safety  in  order  to  save  his  effects,  and  not  while  he 
was  engaged  in  his  occupation. 

5.  The  dependent  or  petitioner  has  not  satisfied  the  burden 
of  proving  that  the  injury  arose  out  of  the  emplojTnent  of  the 
deceased,  and  is  not  entitled  to  compensation. 

John  T.  Swift. 


Decree  of  Supreme  Judicial  Court  on  Appeal. 

RuGG,  C.J.  It  is  contended  by  the  dependent  that  the  ques- 
tion whether  the  findings  are  supported  by  the  evidence  is  not 
open.  By  section  7  of  Part  III.  of  the  Workmen's  Compen- 
sation Act  (St.  1911,  c.  751,  as  amended  by  St.  1912,  c.  571, 
sect.  12)  the  committee  of  arbitration  is  required  to  file  with  the 
Industrial  Accident  Board  its  decision,  "together  with  a  state- 
ment of  the  evidence  submitted  before  it,  its  findings  of  fact, 
rulings  of  law,  and  any  other  matters  pertinent  to  questions 
arising  before  it."  No  party  is  entitled  to  a  second  hearing  as 
matter  of  right  before  the  Industrial  Accident  Board  upon  any 
question  of  fact.  (Sect.  10  of  Part  III.)  It  seems  from  the 
record,  and  the  course  of  the  argument  in  this  court,  that  no 
evidence  was  received  by  the  Industrial  Accident  Board,  but 
that  its  hearing  was  confined  in  this  respect  to  the  matters 
reported  by  the  committee  of  arbitration.  The  finding  and 
decision  of  the  Industrial  Accident  Board  is  not  explicit  in  this 
respect.  It  would  be  desirable  to  have  the  fact  stated  definitely 
in  order  that  occasion  for  doubt  may  be  removed  in  future 
cases.     But  we  feel  warranted  in  making  that  assumption  in 
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the  case  at  bar  for  the  reasons  stated.  In  any  event,  it  is 
an  assumption  in  favor  of  the  appealing  party.  It  must  be 
assumed  that  the  committee  of  arbitration  performed  its  duty 
and  reported  all  the  material  evidence.  The  procedure  in  thi& 
respect  differs  from  that  on  exceptions  from  the  Superior 
Court,  where,  if  the  sufficiency  of  the  evidence  to  support  the 
verdict  or  finding  is  raised,  it  must  appear  that  the  material 
evidence  is  set  forth  (Burbank  v.  Farnham,  ante),  and  also 
from  that  on  findings  and  decision  of  the  Industrial  Accident 
Board  (Stickley's  Case,  ante).  The  positive  duty  resting  on 
the  committee  of  arbitration  to  report  all  material  evidence 
supplies  the  absence  of  the  express  statement  required  in  a  bill 
of  exceptions.  It  follows  that  it  is  open  to  the  insurer  to  argue 
that  the  findings  are  not  supported  by  the  evidence  reported. 

The  deceased  employee  was  a  cook  upon  a  lighter,  where  his 
employment  required  him  to  live  and  be  a  large  part  of  the 
time.  The  craft  began  to  sink,  and  he  then  made  several  trips 
to  and  from  the  deck  in  an  attempt  to  save  some  of  his  clothes 
and  a  surveying  instrument.  With  these  he  hastened  to  the 
dock,  where  he  died  soon  after.  He  had  suffered  from  valvular 
disease  of  the  heart,  and  his  exertions  in  the  effort  to  save  his 
belongings,  and  the  excitement  incident  to  the  loss  of  the 
vessel,  so  aggravated  the  heart  weakness  as  to  cause  his  death. 
The  perils  of  the  sea  were  risks  arising  out  of  and  in  the  course 
of  the  employment  of  the  deceased.  The  sinking  of  the  boat 
obviously  was  one  of  these  perils.  It  is  impossible  to  say,  as 
matter  of  law,  that  it  is  not  one  of  the  instincts  of  our  common 
humanity  to  try  to  save  from  a  sinking  vessel  all  of  one's  pos- 
sessions that  reasonably  can  be  secured.  The  deceased  perhaps 
exerted  himself  too  much  for  this  purpose,  although  it  would  be 
difficult  on  the  evidence  to  determine  to  how  great  an  extent 
the  fatal  result  was  due  to  that  cause  rather  than  to  the  excite- 
ment of  the  occasion.  Under  these  circumstances  the  calm  and 
wisdom  of  quiet  and  safety  cannot  be  expected.  Much  must 
be  excused  to  the  surrounding  commotion.  The  deceased  did 
not  abandon  the  service  of  his  employer  and  embark  on  a 
venture  of  his  own  when  he  tried  to  save  his  clothing.  It  was 
an  implied  term  of  such  service  as  this  that  the  employee  might 
use  reasonable  effort  to  this  end  in  an  exigency  like  that  which 
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arose.  This  is  not  an  instance  where  the  discipline  of  a  ship 
was  violated  or  a  higher  duty  neglected.  It  was  in  the  course 
of  his  employment  to  live  upon  the  lighter.  Whatever  it  was 
•reasonable  for  any  one  to  do  leaving  a  sinking  vessel,  which 
was  his  temporary  home,  was  within  the  scope  of  his  employ- 
ment. The  standard  to  be  applied  is  not  that  which  now,  in 
the  light  of  all  that  has  happened,  is  seen  to  have  been  di- 
rectly within  the  line  of  labor  helpful  to  the  master,  but  that 
which  the  ordinary  man  required  to  act  in  such  an  emergency 
might  do  while  actuated  with  a  purpose  to  do  his  duty.  The 
cases  relied  upon  by  the  insurer,  collected  in  25  H.  L.  R.  420, 
421,  are  distinguishable.  They  all  are  instances  of  conduct  by 
the  employee,  quite  outside  the  scope  of  the  employment,  rest- 
ing upon  intelligent  abandonment  for  the  moment  of  duty  to 
the  employer.  In  the  case  at  bar  there  may  be  found  to  be 
apparent  to  the  rational  mind  a  causal  connection  between  the 
employment  and  the  thing  done  by  the  employee  at  time  of  the 
sinking  of  the  lighter.    (McNichol's  Case,  215  Mass.  497.) 

Acceleration  of  previously  existing  heart  disease  to  a  mortal 
end  sooner  than  otherwise  it  would  have  come  is  an  injury 
within  the  meaning  of  the  Workmen's  Compensation  Act. 
(Wienert  v.  Boston  Elevated  Railway,  216  Mass.  598;  Clover, 
Clayton  &  Co.,  Ltd.,  v.  Hughes  (1910),  A.  C.  242.)  The  in- 
ference  that  the  death  of  the  employee  arose  out  of  and  in  the 
course  of  his  employment  was  warranted  by  the  evidence. 

Decree  affirmed. 


CasiT  No.  890. 

Nelson  Jamieson,  Employee. 
William  Barrett,  Employer. 
Fidelity  and  Deposit  Company  of  Maryland,  Insurer. 

Personal  Injury  is  such  as  to  reduce  Employee  to  Non- 
descript   or    Odd-lot    Labor    Class.      Compensation 

AWARDED   on  BaSIS   OF  EARNING   CAPACITY. 

The  employee  received  a  personal  injury  which  caused  a  fracture  of  the  bones  in 
his  left  hand  and  of  his  right  arm,  above  the  elbow,  the  latter  being  so  serious 
that  the  broken  bone  has  never  united.  The  left  hand  is  considerably  stiff 
and  cramped,  and  the  right  arm  is  incapable  of  use.  The  employee  endeavored 
to  obtain  work  at  various  places  of  emplojrment  without  success,  and  was  in 
fact  imable  to  earn  any  wages. 

Held,  that  the  employee  was  totally  incapacitated  for  work  by  reason  of  the  injury. 
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Report  of  Committee  of  Arbiiraiion, 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Nelson  Jamieson  v. 
Fidelity  and  Deposit  Company  of  Maryland,  this  being  case 
No.  890  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Matthias  J. 
Nesdale  of  Boston,  representing  the  employee,  and  W.  Lloyd 
Allen  of  Boston,  representing  the  insurer,  heard  the  parties  and 
their  witnesses  in  the  Hearing  Room  of  the  Industrial  Accident 
Board,  New  Albion  Building,  Boston,  Mass.,  on  Tuesday,  May 
19,  1914,  at  10  A.M.  Albin  L.  Richards  appeared  for  the  in- 
surer. 

The  committee  finds  that  this  employee,  a  man  fifty-four 
years  of  age,  on  Dec.  23,  1912,  received  an  injury  arising  out 
of  and  in  the  course  of  his  employment.  While  working  as  a 
teamster  he  was  thrown  fiom  his  seat  and  the  wheels  passed 
over  him,  causing  a  compound  fracture  of  the  bones  of  his 
right  arm  above  the  elbow,  and  also  breaking  some  of  the 
bones  in  his  left  hand.  The  compound  fracture  in  the  right 
arm  has  necessitated  four  operations,  one  of  them  consisting 
in  transplanting  a  strip  of  bone  from  the  right  leg  to  said 
injured  arm.  The  broken  bone  in  the  right  arm  has  never 
united  since  the  injury.  The  left  hand  is  still  considerably 
stiff  and  cramped  and  partially  incapacitated.  The  right  arm 
is  incapable  of  use.    The  left  arm  itself  is  normal. 

His  average  weekly  wages  at  the  time  of  the  injury  were 
$13.50.  By  reason  of  his  injury  and  resulting  condition  he  has 
been  reduced  in  working  capacity  to  a  few  possible  positions, 
such  as  a  watchman,  and  with  even  a  limited  ability  for  this. 
He  had  been  formerly  employed  as  a  teamster  for  the  Boston 
Elevated  Railway  Company,  but  has  been  unable  to  secure  any 
position  with  this  company  as  a  watchman  or  in  any  other  light 
work  since  the  injury  by  reason  of  his  limited  capacity.  He 
had  also  applied  for  work  as  a  watchman  unsuccessfully  with 
the  Nawn  Contracting  Company,   and  his  friends  had  made 
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eiforts  for  him.  He  has  been  paid  compensation  for  total  in- 
capacity at  the  rate  of  $6.75  per  week  until  April  6,  1914,  when 
it  was  stopped  by  the  insurer. 

The  committee  finds  that  what  partial  incapacity  for  work 
this  employee  now  has  is  only  that  of  a  nondescript  or  "odd- 
lot"  labor  class,  as  mentioned  in  the  case  of  Cardiff  Corpora- 
tion V,  Hall,  4  B.  W.  C.  C.  159,  and  that  the  burden  is  upon  the 
insurer  of  showing  that  the  employee  is  able  to  obtain  any 
earnings  from  such  odd-lot  employments.  He  has  not  been 
able  to  obtain  any  employment  or  earn  anything  since  the 
injury  and  by  reason  thereof,  and  such  inabiUty  is  still  con- 
tinuing. 

The  committee  therefore  finds  that  he  is  entitled  to  his 
weekly  compensation  at  the  rate  of  $6.75  per  week  from  April  6, 
1914,  and  that  said  compensation  shall  continue  during  said 
incapacity. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
HI.  of  the  Workmen's  Compensation  Act,  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

David  T.  Dickinson. 
Matthias  J.  Nesdale. 
W.  Lloyd  Allen. 
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Case  No.  893. 

Henry  Homan,  Employee. 

New  England  Office  Furniture  Company,  Employer. 

Frankfort  General  Insurance  Company,  Insurer. 

Combination  of  Strain  and  Unusual  Position  a  Causa- 
Ti\'E  Factor  in  Rupture  of  Cerebral  Artery.  Em- 
ployee INCAPACITATED  FOR  WORK  THEREBY.     ARBITRATION 

Committee  finds  against  Employee.  Board  on  Re- 
hearing DE  NOVO  AWARDS  COMPENSATION  ON  AcCOUNT 
OF  INCAPACITY   FOR   WoRK.      CaSE   APPEALED    TO    SUPREME 

Judicial  Court. 

The  committee  of  arbitration  found,  on  all  the  evidence,  that  the  employee  was 
not  incapacitated  for  work  by  reason  of  a  personal  injury,  as  claimed. 

The  evidence  before  the  Industrial  Accident  Board  showed  that  the  employee 
received  a  personal  injury  arising  out  of  and  in  the  course  of  his  employment 
by  reason  of  a  strain,  which  materially  accelerated  a  condition  of  arterial 
sclerosis  and  totally  incapacitated  him  for  the  performance  of  work.  The 
strain  of  forcing  screws  into  a  mahogany  desk,  combined  with  the  unusual 
position  underneath  the  desk  in  which  the  employee  was  obliged  to  work, 
was  the  immediate  and  causative  factor  which  brought  about  the  rupture  of 
the  cerebral  artery. 

Held,  by  the  committee  of  arbitration,  that  the  employee  was  not  entitled  to 
compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  finds  and  decides  that  the  employee 
was  totally  incapacitated  for  work  by  reason  of  a  personal  injury  by  strain. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Henry  Homan  v. 
Frankfort  General  Insurance  Company,  this  being  case  No. 
893  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Horace 
G.  Pender,  representing  the  insurer,  and  Edward  M.  Shanley, 
representing  the  employee,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room,  New  Albion  Building,  Boston,  Mass., 
Tuesday,  May  26,  1914,  at  10  a.m.,  and  Wednesday,  Sept.  9, 
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1914,   at   3.30   p.m.     H.    R.    Bygrave,   Esq.,   represented   the 
insurer  and  John  A.  McVey,  Esq.,  represented  the  employee. 

The  question  at  issue  in  -this  case  is  whether  or  not  the  em- 
ployee, Henry  Homan,  a  man  of  the  age  of  sixty,  is  entitled  to 
compensation  on  account  of  incapacity  for  work  following  a 
cerebral  hemorrhage,  preceding  a  fall,  during  the  performance 
of  certain  work  for  his  employer.  The  average  weekly  wages 
of  the  employee  were  $14. 

Edward  J.  Connolly  testified  that  he  was  working  in  the 
basement  where  Henry  Homan  was  working  on  Jan.  25,  1914. 
He  happened  to  look  in  the  room  where  Homan  was  and  saw 
him  lying  on  the  floor  on  his  hand.  He  laughed  and  asked  what 
the  matter  was,  Homan  saying  it  was  no  laughing  matter. 
Homan  said  he  fell  and  hit  his  head  against  the  vise  and  fell  to 
the  floor.  Connolly  picked  him  up  and  took  him  over  to  the 
tool  chest.  He  felt  of  his  head  and  noted  a  little  bump  at  the 
base  of  the  brain.  He  got  some  hot  water  and  applied  it  to 
Homan's  head  for  about  one-half  an  hour.  He  asked  Homan 
if  he  could  raise  his  hand  and  he  said,  "No."  An  automobile 
was  called  and  Homan  was  taken  away.  The  doctor  said  that 
an  artery  must  have  burst  in  the  brain.  He  did  not  know  who 
the  doctor  was.  Homan  was  a  cabinet  maker,  and  had  been 
screwing  a  top  on  a  flat-top  desk,  with  his  body  underneath 
the  desk,  when  on  getting  up  from  this  position  he  felt  dizzy 
and  fell  backwards,  hitting  his  head.  Homan  had  done  this 
work  for  years,  and  the  position  he  was  in  was  no  more  tr>-ing 
then  than  it  had  been  many  times  before.  Homan  had  not 
worked  since  the  accident. 

Mar^^  Stringer,  Dorchester,  Mass.,  testified  that  on  the  27th 
of  January  Henry  Homan  came  to  her  house  in  a  taxicab. 
She  sent  for  the  doctor,  who  said  that  he  had  broken  a  blood 
vessel  in  the  head.  Prior  to  this  time  his  health  had  been 
good.  He  did  not  tell  the  doctor  about  the  accident,  although 
he  was  conscious. 

A  record  from  the  Boston  City  Hospital,  taken  a  day  after 
the  accident,  was  introduced.  The  record  showed  that  Henr>' 
Homan  was  a  man  sixty  years  of  age,  a  cabinet  maker.  Diag- 
nosis: cerebral  hemorrhage.  Past  history  showed  that  patient 
had  never  been  sick  except  when  a  child  with  scarlet  fever,  and 
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pneumonia  a  few  years  ago.  Present  illness:  last  Tuesday, 
while  patient  was  at  his  work,  suddenly  became  dizzy  and 
fell,  striking  his  head  on  his  bench.  Patient  was  not  uncon- 
scious, and  was  taken  to  his  home  in  an  auto.  Noticed  he 
could  not  move  left  arm  or  leg  and  cannot  now.  Now  shows 
paralysis  of  the  left  arm  and  left  leg.  A  slight  left  facial  paral- 
ysis, tongue  protrudes  to  left  of  median  line.  Heart:  area 
within  rectus  sounds  regular  and  distinct.  No  murmurs. 
Pulses  equal  and  of  good  volume  and  tension.  Moderate  tor- 
tuosity of  vessels.  February  2,  6,  10,  14,  18,  22,  26  and  March 
4  and  8  the  patient  was  gradually  growing  stronger,  and  on  the 
8th  could  stand  and  extend  leg  with  fair  strength.  Discharged 
March  14,  much  relieved  but  still  weak  on  left  and  unable  to 
walk. 

Hormadis  LeClair,  M.D.,  testified  that  he  saw  Mr.  Homan 
nearly  every  day  while  at  the  hospital,  and  that  he  did  not  see 
any  bruises  on  the  injured  man's  head,  nor  was  there  any 
fracture  of  the  skull.  There  was  not  sufficient  evidence  on 
the  outside  of  the  head  capable  of  having  caused  cerebral 
hemorrhage.  He  had  marked  arteriosclerosis,  and  in  the  opinion 
of  the  doctor  it  would  take  more  of  a  blow  than  he  had  to  cause 
such  a  thing.  He  did  not  give  history  of  having  a  blow,  but 
gave  the  characteristic  story  of  having  a  dizzy  spell  and  then 
falling  on  something.  This  is  the  characteristic  story,  —  to 
have  the  hemorrhage  and  then  fall.  His  condition  was  pri- 
marily due  to  cerebral  hemorrhage.  In  the  first  place,  the  man 
has  kidney  disease,  with  a  high  blood  pressure  and  tortuosity 
of  vessels.  The  employee  also  has  Bright's  disease.  This  is 
all  characteristic  of  cerebral  hemorrhage  and  produces  pre- 
disposition to  cerebral  hemorrhage. 

Timothy  Leary,  M.D.,  who  was  requested  by  the  committee 
to  make  an  impartial  examination,  reported  as  follows:  — 

I  made  a  visit  on  August  3  on  Henry  Homan  as  you  requested.  The 
history  which  he  gives  indicates  a  freedom  from  a  serious  disease  since  the 
age  of  two.  He  is  now  sixty-one  years  of  age,  and  was  employed  as  a 
cabinet  maker  at  the  New  England  Office  Furniture  Company  for  fifteen 
or  sLxteen  years.  His  work  consisted  in  repairing  old  furniture;  there 
was  no  new  work. 

On  January  or  Februarj'^  28  (he  cannot  remember  which)  he  was  sent 
upstairs  in  the  shop  to  put  on  a  top  of  a  double  flat-top  desk,  measuring 
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5i  feet  each  way.  He  was  sitting  underneath,  looking  up,  driving  screws 
into  the  top,  when  he  grew  dizzy,  and  when  he  got  up  he  staggered  and 
fell,  striking  head  on  edge  of  his  bench.  His  fail  attracted  the  attention  of 
his  fellow  workman  (there  being  only  two  men  employed  by  the  New  Eng- 
land Office  Furniture  Company),  and  his  fellow  workman  picked  him  up 
and  laid  him  on  his  (Homan's)  chest.  He  did  not  become  unconscious, 
but  had  no  feeling  on  the  left  side.  He  developed  some  swelling  on  the 
back  of  his  head,  although  there  was  no  cut.  His  boss  sent  him  home  in  an 
automobile.  Dr.  John  Wallace  of  219  Warren  Street  was  called,  who  sent 
him  to  the  Boston  City  Hospital,  where  he  stayed  five  or  six  weeks,  being 
transferred  to  the  McCreight  Home,  58  Bowdoin  Avenue,  where  I  visited 
him.  He  is  a  well-nourished  man,  of  cheerful  aspect,  appearing  to  be 
about  sixty  years  of  age.  His  face  shows  some  smoothness  on  the  left. 
He  talks  through  the  right  side  of  mouth,  protrudes  tongue  toward  rig;ht. 
He  has  considerable  motion  in  left  arm  and  a  fair  grasp  for  large  objects. 
He  cannot  grasp  small  objects,  therefore  cannot  use  a  crutch.  Left  leg 
shows  good  voluntary  motion  forward  and  laterally,  though  it  develops 
marked  tremor,  which,  he  complains,  interferes  with  his  walking.  He  can 
cross  his  legs,  but  his  left  leg  is  not  imder  good  control,  because  of  tremor, 
unless  crossed  over  the  right.  He  has  normal  heart  sounds,  the  aortic 
second  being  somewhat  accentuated.  His  pulse  is  strong,  compressible 
with  some  difficulty,  and  pulse  on  right  is  measiurably  stronger  than  that 
on  left. 

Opinion. 

This  man  is  suffering  from  a  cerebral  hemorrhage  which  came  on 
spontaneously  cus  the  result  of  a  rupture  of  a  vessel  within  the  brain,  inde- 
pendent of  traumatism.  His  fall  was,  in  my  judgment,  a  sequence,  and 
not  a  cause  of  the  hemorrhage. 

The  position  in  which  he  was  working  beneath  the  bench,  and  the 
cramped  and  unusual  position  of  the  head,  I  believe  to  have  been  respon- 
sible for  the  development  of  increased  intravascular  pressure  which  led  to 
the  rupture  of  a  vessel,  probably  weakened  from  disease  (arteriosclerosis}. 

Homan  informs  me  that  he  had  had  dizzy  spells  before  when  he  was 
lifting  great  weights,  or  when  he  has  worked  in  a  position  corresponding 
to  that  which  brought  on  the  present  attack.  He  informs  me  that  similar 
attacks  of  dizziness  are  not  rare  among  workmen.  His  experience  in  his 
work,  however,  has  dealt  for  many  years  with  a  fellow  workman  past  the 
middle  period  of  life. 

The  attorney  for  the  employee  argues  that,  upon  all  the 
evidence,  the  committee  must  find  that  the  employee  received 
a  personal  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment, and  cites,  among  other  cases,  that  of  Driscoll  t. 
Employers'  Liability  Assurance  Corporation,  Vol.  1,  Massa- 
chusetts Workmen's  Compensation  Cases,  page  125.     In  the 
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DriscoU  case,  however,  the  Board  decided  that  the  employee 
was  exposed  to  a  substantially  increased  risk  owing  to  his 
employment,  and  that  the  injury  therefore  arose  out  of  and  in 
the  course  of  his  employment.  DriscoU  had  an  "epileptiform 
attack,"  and  fell  from  a  wagon,  sustaining  a  fractured  skull, 
the  fracture  of  his  skull  causing  his  death.  It  cannot  be  said, 
however,  that  the  employee  Homan  was  subjected  to  a  materi- 
ally increased  risk  by  reason  of  his  employment.  He  was 
performing  the  work  at  hand  in  the  customary  way.  He  was 
not  under  any  unusual  strain,  and  the  fall  had  no  connection 
with  the  cerebral  hemorrhage  which  caused  his  incapacity  for 
work,  said  cerebral  hemorrhage  having  occurred,  on  the  medical 
evidence,  prior  to,  rather  than  after,  the  fall  of  the  employee. 
Such  an  occurrence  might  have  happened  to  this  employee  at 
any  time,  independent  of  his  employment,  there  being  no 
causal  relation  between  the  cerebral  hemorrhage  which  caused 
the  fall  and  said  employment.  The  employee  had,  upon  the 
medical  evidence  presented,  kidney  disease,  a  very  high  blood 
pressure,  tortuosity  of  blood  vessels  and  Bright's  disease,  all  of 
which  predisposed  him  to  cerebral  hemorrhage.  His  physical 
condition,  and  not  a  personal  injury  arising  out  of  the  employ- 
ment, caused  his  incapacity  for  work. 

The  committee  of  arbitration  finds,  upon  all  the  evidence, 
that  the  employee,  Henry  Homan,  was  not  incapacitated  for 
work  by  reason  of  a  personal  injury  arising  out  of  and  in  the 
course  of  his  employment,  and  further  finds  that  his  employ- 
ment was  not  a  material  contributing  cause  of  the  cerebral 
hemorrhage  which  incapacitated  the  said  employee  for  perform- 
ing his  usual  work. 

The  employee's  requests  for  rulings,  hereto  attached,  are 
refused. 

Joseph  A.  Parks. 
Horace  G.  Pender. 
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Claimant's  Requests  for  Rulings. 

1.  The  injury  to  the  claimant  arose  out  of  his  employment. 

2.  The  claimant's  dizziness  was  brought  on  by  the  work  in 
which  he  was  engaged. 

3.  The  hemorrhage  of  the  claimant  was  brought  on  by  the 
work  in  which  he  was  engaged. 

4.  The  present  condition  of  the  claimant  was  brought  on  by 
the  work  in  which  he  was  engaged. 

5.  The  claimant's  fall  was  caused  by  the  work  in  which  he 
was  engaged. 

6.  The  claimant  was  exposed  to  a  substantial  increased  risk 
by  reason  of  his  position  under  the  desk. 

7.  Upon  all  the  evidence  the  claimant's  injury  was  caused  by 
and  arose  out  of  the  employment  in  which  he  was  engaged. 

By  his  Attorneys, 

McVey  &  McVey. 

Dissenting  Opinion. 

The  undersigned  is  unable  to  agree  with  the  majority  of  the 
Board. 

Edward  J.  Connolly  testified  that  he  was  working  in  the 
basement  where  Henry  Homan  was  working  on  Jan.  25,  1914. 
He  looked  where  Homan  was  working  and  saw  him  lying  on 
the  floor.  He  asked  what  was  the  matter,  and  Homan  told 
him  that  he  became  dizzy  while  working  under  a  desk,  on 
which  he  was  screwing  the  top;  that  he  got  up  and  because  of 
the  dizziness  fell  and  struck  his  head  on  the  floor,  and  that  his 
paralysis  was  brought  on  by  said  fall. 

Hormadis  LeClair,  M.D.,  testified  that  he  treated  Henr\' 
Homan,  and  that  a  fall  of  the  nature  described  by  Connolly 
could  bring  on  paralysis,  and  that  if  a  man  fell  to  the  floor  and 
struck  the  back  of  his  head,  that  fall  might  bring  on 
cerebral  hemorrhage,  and  that  hemorrhage  caused  paralysis. 

Dr.  Timothy  Leary,  medical  expert,  in  his  written  opinion 
said  that  the  position  in  which  Henry  Homan  was  working 
beneath  the  bench,  and  the  cramped  and  unusual  position  of 
the  head,  he  believed  to  have  been  responsible  for  the  develop- 
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ment  of  increased  intravascular  pressure  which  led  to  the 
rupture  of  a  vessel.  Dr.  Leary  also  stated  that  Homan  told 
him  that  similar  attacks  of  dizziness  were  not  common  among 
workmen,  and  that  he  had  similar  dizzy  spells  before  when  he 
worked  in  a  position  corresponding  to  the  one  in  this  case. 

Henry  Homan  testified  that  he  was  seated  underneath  the 
desk  and  his  limbs  were  in  a  position  higher  than  his  head,  in 
a  cramped  position,  and  after  some  time  he  became  dizzy,  and 
getting  on  his  feet  to  a  standing  position  he  fell  to  the  floor 
because  of  dizziness  and  struck  his  head,  and  immediately  after 
striking  his  head  he  became  paralyzed,  and  that  other  men  at 
times  when  working  in  the  same  cramped  position  under  a  desk 
became  dizzy. 

I  find  as  a  member  of  the  arbitration  committee  that  there 
was  causal  connection  between  the  manner  in  which  the  em- 
ployee had  to  perform  his  work  and  the  injury  received  by 
him. 

The  medical  expert,  named  by  the  chairman,  in  his  opinion 
stated  that  working  in  a  cramped  position  under  a  desk  would 
be  an  adequate  cause  for  intravascular  pressure,  leading  to  the 
rupture  of  a  blood  vessel,  causing  paralysis.  However,  the 
employee  must  establish  that  the  injury  for  which  he  claims 
compensation  arose  out  of  and  in  the  course  of  his  employ- 
ment. His  physical  condition  at  the  time  the  injury  was 
received  is  immaterial,  for  at  common  law,  if  this  was  an  action 
for  negligence,  independent  of  the  Compensation  Act,  it  would 
have  been  no  defense  to  the  employer  that  if  Homan  was  in 
good  health  he  would  not  have  suffered  the  injury  for  which  he 
claims  compensation. 

The  only  evidence  adduced  as  to  the  cause  of  the  injury  was 
by  the  employee,  who  stated  that  he  became  dizzy,  and  that  it 
was  not  customary  for  him  to  become  dizzy  while  working  for 
his  employer,  but  that  the  position  in  which  he  was  working 
at  the  time  brought  about  the  dizzy  condition  from  which  the 
injury  resulted. 

In  the  DriscoU  case  it  was  held  that  the  driver  of  a  wagon 
occupying  the  usual  position  that  all  drivers  assume  was  "ex- 
posed to  a  substantial  and  increased  risk  owing  to  the  position 
in  which  he  had  to  work." 


782         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

In  the  above  ease  it  was  not  stated  that  driving  a  wagon 
caused  "epileptiform  attacks." 

However,  in  the  present  claim  the  peculiar  position  of  the 
employee  was  a  substantial  and  increased  risk,  which  consti- 
tutes an  injury  within  the  meaning  of  the  Compensation  Act, 
and  entitles  the  employee  to  compensation  therefor. 

Edward  M.  Shanley. 


Finding  and  Decision  of  the  Industtial  Accident  Board  on  Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  in  the  Hear- 
ing Room,  New  Albion  Building,  Boston,  Mass.,  on  Thursday, 
Jan.  14,  1915,  at  10  a.m.,  and  revising  the  findings  and  decision 
of  the  committee  of  arbitration,  finds  and  decides  as  follows:  — 

This  case  was  heard  as  an  entirely  new  matter,  and  the 
following  is  a  report  of  all  the  material  evidence  presented  at 
the  hearing  on  review.  The  findings  and  decision  of  the  Board 
are  based  solely  upon  the  evidence  presented  at  this  hearing. 

There  was  no  dispute  as  to  the  average  weekly  wages  of  the 
employee,  which  were  $14. 

Henry  Homan,  58  Bowdoin  Avenue,  Dorchester,  testified:  — 

The  last  day  I  worked  for  the  New  England  Ofl&ce  Furniture  Company 
was  Jan.  27,  1914.  I  was  working  this  day  on  a  mahogany  desk,  b\  feet 
long  and  5  feet  wide.  I  was  screwing  the  top  on.  I  had  to  use  screws  \ 
inch  longer  than  were  in  it  originally.  They  worked  awfuUy  hard.  In 
putting  the  last  one  in  I  got  dizzy,  and  getting  out  I  got  so  dizzy  I  reeled 
and  fell  and  struck  the  back  of  my  head  against  the  bench.  That  is  all  I 
knew  until  my  shopmate,  who  must  have  heard  it,  came  in  and  helped  me 
up.  He  bathed  my  head  in  hot  water  and  alcohol  and  they  took  me  honse 
after  that.  It  was  a  table  desk  that  I  was  working  on.  The  desk  was 
about  the  regulation  height.  I  was  in  that  position  imdemeath  the  desk 
about  twenty  minutes.  I  put  in  four  new  screws  \  inch  longer  than  the 
originals.  I  have  never  been  ill  except  when  I  had  the  scarlet  fever,  when 
I  was  about  three  years  of  age.  I  never  bad  to  give  up  work.  In  getting 
from  midemeath  the  desk  I  stood  up  about  halfways  and  then  I  fell 
backwards.  I  struck  on  the  edge  of  the  bench.  I  hit  the  back  of  my 
head.  In  using  force  to  put  this  li-inch  screw  in.  the  strain  came  on  the 
base  of  the  brain.    The  screwdriver  I  used  was  12  inches  long. 

I  have  been  working  in  this  business  since  I  have  been  fifteen  years  of 
age.    I  have  built  a  good  many  desks.    Taking  old  desks  and  repairing 
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them  was  largely  the  work  done  at  the  New  England  Office  Furniture 
Company.  I  have  repaired  a  great  many  desks.  The  bulk  of  my  work 
at  the  New  England  Office  Furniture  Company  was  repairing  desks.  In 
most  every  case  of  repair  I  took  the  old  screws  out  and  put  in  new  screws 
that  were  longer.  I  had  done  this  a  great  many  times  before  this  day. 
It  was  nothing  new  whatever  for  me  to  get  under  a  desk  and  screw  new 
screws  into  old  holes.  I  had  worked  there  about  thirteen  or  fourteen 
years.  During  the  year  it  would  average  about  four  or  five  times  a  week 
that  I  had  to  do  this  thing.  Whenever  that  work  was  required,  I  did  it. 
There  was  nothing  unusual  or  different  in  my  position  this  time  than  at 
other  times.  It  was  a  common  thing  for  men  who  were  in  the  same  posi* 
tion  under  the  desk  to  get  dizzy.  I  have  become  dizzy  before  when  in 
that  same  position.  This  mahogany  desk  was  not  any  harder  mahogany 
than  most  mahogany  desks.  I  did  not  notice  any  other  men  fall  over 
and  had  not  fallen  myself  before. 

Edward  J.  Connolly,  159  D  Street,  South  Boston,  Mass., 
testified:  — 

I  have  been  in  the  employ  of  the  New  England  Office  Furniture  Com- 
pany for  five  or  six  years.  I  remember  the  last  day  Mr.  Homan  worked 
there.  I  happened  to  look  into  the  room  where  he  was  working  and  saw 
him  Isdng  on  the  floor.  I  went  in  and  asked  him  what  the  matter  was, 
and  he  said  he  was  hurt.  He  had  hit  his  head  on  a  large  wood  vise  on  the 
bench.  I  carried  him  over  to  the  tool  chest  and  put  hot  water  to  the  back 
of  his  head,  and  put  hot  alcohol  on  it  afterwards.  I  told  the  boss  the  con- 
dition Homan  was  in  and  he  sent  for  an  automobile  and  sent  him  home. 
I  have  worked  in  the  same  position.  When  you  work  xmder  one  of  those 
desks  you  would  naturally  be  dizzy  when  you  got  out.  On  every  occasion 
when  I  got  up  my  head  would  be  dizzy. 

I  saw  this  Homan  lying  down  on  the  floor  and  I  saw  where  the  desk  was. 
I  saw  the  way  the  desk  was  fixed  and  located.  The  desk  was  not  upside 
down  on  a  horse.  That  is  my  signature.  I  meant  to  rectify  the  mistake 
about  the  desk  being  upside  down  on  a  horse.  I  read  that  statement  over 
and  signed  it.  I  testified  before  the  committee  of  arbitration.  I  was 
asked  about  this  statement.  The  desk  was  not  on  horses.  It  was  a  pol- 
ished desk  and  they  do  not  put  them  on  horses.  I  said  that  because  I 
was  excited.  I  certainly  retract  what  I  said  then.  I  testified  to  the  fact 
that  I  saw  him  lying  down.  There  are  numerous  desks  in  the  room  where 
he  was  working.  *  As  a  matter  of  fact,  I  do  not  know  what  desk  he  was 
working  on.  I  did  not  see  him  until  after  he  fell  down.  No  desk 
with  a  polished  top  is  put  on  horses.  No  one  has  asked  me  to  change  my 
testimony. 

Dr.  Patrick  J.  Kingsley,  5  Adams  Street,  Dorchester,  Mass., 
testified:  — 
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I  have  been  a  practising  physician  for  twent}'^  years.  I  never  saw  Mr. 
Homan  until  this  morning.  I  have  read  over  Dr.  Leary's  report.  I  have 
probably  treated  about  200  cases  of  paralysis.  I  have  had  one  year  of 
hospital  training.  I  think  the  main  point  in  this  case  has  been  lost.  The 
position  of  the  head  has  been  dwelt  upon.  It  has  little  or  no  bearing  on 
the  case.  Assuming  he  was  in  the  position  as  described,  there  would 
be  a  necessarily  increased  abdominal  pressure  which  would  press  the  blood 
from  the  large  vessels  in  the  abdomen  into  the  smaller  ones,  causing  an 
increased  blood  pressure  on  the  peripheral  or  superficial  blood  vessels. 
The  cause  of  his  fall,  if  he  did  fall  as  described,  would  be  due  to  a  sudd^i 
recession  of  blood  from  the  brain,  upon  rising  to  another  position,  to  take 
the  place  of  the  displaced  blood  in  the  large  abdominal  vessels,  causing 
an  acute  anemia  of  the  brain,  which  would  accoimt  for  the  dizziness  which 
he  felt  upon  rising.  Whether  or  not  the  cerebral  hemorrhage  was  caused 
by  the  position  of  the  patient,  causing  an  increased  peripheral  blood 
pressure,  or  caused  by  the  fellow  faUing,  or  by  anaemia  of  the  brain  which 
caused  dizziness  producing  the  fall,  is  purely  a  matter  of  opinion.  It 
might  be  due  to  the  one  or  due  to  the  other.  I  could  not  say  and  I  do  not 
see  how  any  other  physician  could  say  that  the  hemorrhage  was  the  re- 
sult of  a  fall  or  of  increased  pressure  due  to  position.  If  due  to  the  position, 
the  hemorrhage  might  have  started,  but  not  with  enough  pressure  to  pro- 
duce the  hemorrhage  so  that  he  might  be  able  to  rise.  It  is  possible  that 
the  fall  could  cause  the  hemorrhage.  When  he  fell  he  hit  the  "occiput," 
commonly  called  the  base  of  the  brain.  It  is  possible  that  a  blow  there 
could  produce  a  condition  of  paralysis  in  the  left  side.  The  location  of  the 
blow  does  not  determine  the  location  of  the  hemorrhage.  This  man  told 
me  he  was  sixty-two  years  old.  I  would  attribute  it  more  to  the  inter- 
abdominal  pressure  rather  than  to  a  cramped  position  of  the  head.  A 
cramped  condition  of  the  head  would  cause  a  venous  congestion  rather 
than  an  arterial  congestion.  A  venous  congestion  would  not  predispose 
toward  a  cerebral  hemorrhage,  as  an  arterial  congestion  would.  As  to 
whether  the  blood  vessels  were  diseased  or  not,  he  states  he  was  suffering 
from  arterial  sclerosis.  A  person  suffering  from  arterial  scleroas  is  more 
liable  to  have  a  hemorrhage  from  increased  blood  pressure  than  a  younger 
person  who  is  not  suffering  from  it.  I  agree  with  Dr.  Leary  that  the  hem- 
orrhage preceded  the  fall,  but  the  fall  might  be  caused  by  a  sudden  reces- 
sion of  blood  from  the  brain  which  had  emptied  by  interabdominal  blood 
pressure.  A  hemorrhage  occurring  in  the  brain  causes  no  symptom  until 
there  is  sufficient  pressiu'e  from  that  hemorrhage.  He  might  have  arisen 
before  there  was  sufficient  blood  escaped  to  cause  any  inunediate  symptom. 
The  question  why  did  he  fall  would  be  explained  by  the  fact  of  the  sudden 
ansemia  of  the  brain,  plus  the  distiu*bance  due  to  the  hemorrhage  if  the 
hemorrhage  had  occurred  before  he  arose.  It  is  my  opinion  that  the  fall 
was  caused  by  the  hemorrhage  rather  than  the  hemorrhage  by  the  faU. 
My  opinion  is  that  the  probabilities  are  that  that  hemorrhage  occurred 
while  he  was  under  the  desk  as  a  result  of  increased  interabdominal 
pressure,  and  that  the  fall  had  nothing  to  do  with  his  present  concUtion. 
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I  maintain  that  the  hemorrhage  preceded  the  fall,  and  it  occurred 
while  he  was  under  the  desk.  The  reason  he  did  not  fall  while  under  the 
desk  is  because  there  was  not  sufficient  hemorrhage  to  cause  paralysis. 
The  dizziness  was  caused  by  the  sudden  recession  of  blood  from  the  brain 
to  fill  the  empty  blood  vessels,  causing  ansmia  of  the  brain,  which  ac- 
counts for  the  dizziness  and  fall.  I  maintain  that  there  is  a  rupture  of 
the  blood  vessels  in  the  brain;  it  continues  to  bleed  and  the  damage  has 
not  been  repaired,  although  the  pressing  has  been  lessened.  The  paral- 
ysis could  not  have  been  complete  enough  to  prevent  him  from  rising. 
Everybody  is  subject  and  likely  to  have  attacks  of  dizziness  when  they 
have  some  compression  of  an  artery.  In  a  normal  man  no  ill  effects 
are  to  be  expected.  A  sudden  altering  of  the  position  causes  a  sudden 
change  in  the  blood  flow.  The  altered  position  he  was  in  and  the  force 
required  to  drive  the  screw  would  require  contraction  of  abdominal 
muscles. 

Timothy  Leary,  M.D.,  of  Boston  testified :  — 

I  examined  Mr.  Homan,  and  at  the  time  I  saw  him  he  had  had  a  cerebral 
hemorrhage.  The  story  he  told  me  was  that  he  had  noticed  in  doing 
work  requiring  muscular  effort  that  he  had  developed  some  dizziness  in 
recent  years.  He  told  me  that  on  the  day  in  question  he  was  working 
under  a  desk,  screwing  the  top  on,  and  that  he  became  unconscious  and 
was  picked  up  by  a  fellow  workman;  or  rather  he  got  up,  staggered  and 
fell,  striking  his  head  on  a  bench,  was  picked  up  by  a  f eUow  workman,  later 
was  treated  at  the  City  Hospital  and  afterwards  transferred  to  his  home. 
I  found  no  evidence  that  his  condition  was  due  to  traumatism.  I  concluded 
the  cause  of  his  condition  was  this:  he  is  a  man  of  some  age,  and  inevi- 
tably it  was  going  to  come  to  the  sort  of  thing  it  did  come  to, —  that 
some  day  he  would  have  a  shock,  how  or  where  was  the  question;  that  the 
dizziness  he  had  suffered  from  evidenced  that  shock  would  be  expected; 
that  his  strained  condition  under  this  desk  probably  was  the  immediate 
agency  which  brought  about  the  attack  which  was  going  to  come  anyway. 
Shocks  arise  usually  in  relation  to  some  incidental  agency  that  increases 
the  blood  pressure  temi)orarily.  It  is  my  opinion  that  at  fifteen,  twenty, 
thirty  or  forty  years  of  age  he  might  have  done  that  sort  of  thing  indefi- 
nitely, without  any  danger  of  a  vessel  rupturing;  but  he  gave  no  evidence 
in  the  history  of  dizziness  he  had  suffered  from,  in  connection  with  any 
imusual  stretch,  which  showed  that  he  was  getting  ready  for  a  cerebral 
hemorrhage,  and  the  imusual  stress  which  he  describes,  necessarily  occur- 
ring in  the  screwing  on  a  flat  top  of  a  heavy  desk,  in  my  opinion  was  the 
match  which  had  to  do  with  the  lighting  of  the  fire.  The  fuel  was  all 
there,  everything  was  prepared,  all  it  needed  was  something  to  touch  it 
off.  It  was  a  usual  strain,  part  of  the  wear  and  tear  of  his  work.  This 
strain,  in  my  opinion,  would  not  have  had  any  effect  on  a  normal  man. 
This  man  had  rather  advanced  arterial  sclerosis,  from  the  fact  that  he 
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had  a  hemorrhage.  His  peripheral  vessels  are  not  enlarged.  We  find 
cases  where  the  arteries  in  general  circulation  are  good,  but  the  brain 
arteries  are  in  bad  condition.  It  would  come  surely,  it  might  come,  from 
almost  any  cause.  By  any  cause  I  mean  any  agency  which  will  tempo- 
rarily increase  his  blood  pressure.  By  that  I  mean  fright,  strained  posi- 
tion, physical  stress,  —  any  of  these  agencies  would  be  capable.  Unusual 
in  the  sense  that  it  is  something  you  are  not  doing  every  hour  or  every 
day,  but  something  unusual  in  the  hour's  work.  I  got  the  impression  that 
he  had  not  been  putting  many  of  these  desks  together  at  that  particular 
time,  and  it  was  a  little  unusual  stress.  It  might  not  affect  you  or  me,  but 
by  reason  of  his  arterial  condition  would  bring  about  this  thing.  You 
stoop  over  and  fasten  your  shoes  and  then  straighten  up  quickly;  there 
is  something  we  can  appreciate.  It  is  posdble  that  this  pressure  could 
have  been  brought  on  by  the  cramped  condition  of  the  abdomen.  As  a 
matter  of  fact,  I  do  not  know,  but  in  my  opinion  the  twisted  head  position 
would  perhaps  cause  it  more  than  the  abdominal  position.  The  position 
of  the  head  was  not  unusual  for  a  man  to  put  screws  into  a  table,  but  I 
would  want  to  put  it  as  more  unusual  than  tying  shoes.  Although  the 
position  would  have  to  be  continued  longer  than  to  tie  the  shoes,  it  is  the 
same  thing.  There  must  have  been  one  or  two  things.  Either  the  vessel 
had  reached  a  point  where  it  would  more  easily  rupture,  and  that  is  un- 
reasonable, or  something  produced  a  higher  pressure  than  he  had  before 
in  order  to  produce  the  rupture.  I  think  abdominal  compression  could 
produce  it,  or  the  mere  changing  of  the  position  of  the  head  from  a  long- 
continued,  strained  condition.  Something  caused  the  ruptured  blood 
vessel,  that  is,  a  strain  might  have  caused  it.  The  position  he  was  in 
might  cause  an  increased  blood  pressure  on  the  brain.  In  my  opinion 
his  position  was  cramped  and  unusual. 

The  evidence  shows  that  the  employee,  Henry  Homan, 
received  a  personal  injury  arising  out  of  and  in  the  course  of 
his  employment  by  reason  of  a  strain  which  materially  accel- 
erated a  condition  of  arterial  sclerosis  and  totally  incapacitated 
the  employee  for  the  performance  of  work,  said  strain  resulting 
from  the  peculiar  and  unusual  condition  in  which  the  employee 
was  required  to  perform  his  work  at  the  time  said  injury'  oc- 
curred, and  causing  a  cerebral  hemorrhage  which  terminated 
his  working  capacity. 

The  Board  finds  that  the  strain  of  forcing  the  screws  into 
place  which  fastened  the  top  of  the  mahogany  desk,  combined 
with  the  unusual  position  underneath  the  desk  in  which  the 
employee  was  obliged  to  work,  was  the  immediate  and  causa- 
tive factor  which  brought  about  the  rupture  of  the  cerebral 
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artery  and  totally  incapacitated  him  for  work,  said  strain  and 
rupture  being  a  personal  injury  arising  out  of  and  in  the  course 
of  the  employment  of  the  employee,  Henry  Homan.  (Clover, 
Clayton  &  Co.,  Ltd.,  3  B.  W.  C.  C.  275;  House  of  Lords, 
M'Innes  v.  Dunsmuir  &  Jackson,  Ltd.,  1  B.  W.  C.  C.  226; 
Colder  v.  Caledonian  Railway  Co.,  40  Sc.  L.  R.  89;  Lloyd  v. 
Sugg,  2  W.  C.  C.  5.) 

The  Board  therefore  finds,  upon  all  the  evidence,  that  there 
is  due  the  employee,  Henry  Homan,  a  weekly  payment  of  $7, 
this  being  one-half  his  average  weekly  wages,  dating  from 
Feb.  10,  1914,  the  fifteenth  day  after  the  injury,  and  continuing 
during  his  total  incapacity  for  work,  in  accordance  with  the 
provisions  of  the  statute. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Thomas  F.  Boyle. 

Joseph  A.  Parks. 


Case  No.  897. 

John  Yukanovitch,  Employee. 

General  Electric  Company,  Employer. 

Massachusetts  Employees  Insurance  Association,  Insurer. 

Incapacity  for  Work  due  to  Unreasonableness  of  Em- 
ployee IN  refusing  to  accept  Operation. 

The  employee  received  a  personal  injury  while  lifting  a  bale  of  scrap  metal,  by 
reason  of  which  a  condition  of  hernia  developed  in  the  right  inguinal  region. 
Compensation  was  paid  for  a  period  of  two  months,  at  the  end  of  which  time 
the  insurer  offered  an  operation  for  the  radical  cure  of  the  hernia  without  cost 
to  the  employee.  This  was  declined  by  the  employee  after  a  certain  period 
of  time  had  been  given  in  which  to  consider  the  offer,  and  after  having  been 
informed  that  a  refusal  would  be  regarded  as  unreasonable  by  the  committee. 

Held,  that  the  employee  is  not  now  incapacitated  for  work  by  reason  of  the  injur>'. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  John  Yukano- 
vitch V.  Massachusetts   Employees  Insurance  Association,  this 
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being  case  No.  897  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  John  C. 
Jones  of  Boston,  representing  the  insurer,  and  Frederidc  W. 
Ringdahl  of  Lynn,  representing  the  employee,  heard  the  parties 
and  their  witnesses  at  City  Hall,  Lynn,  Mass.,  on  Monday, 
June  1,  1914,  at  10.30  a.m. 

John  Yukanovitch,  the  employee,  received  a  p>ersonal  injury 
on  March  19,  1914,  while  lifting  a  bale  of  scrap  metal,  by  reason 
of  which  a  condition  of  hernia  resulted  in  the  right  inguinal 
region.  The  insurer  paid  compensation,  based  upon  his  average 
weekly  wages  of  $9.43,  weekly  up  to  and  including  May  24, 
1914,  at  which  time  payments  were  suspended  because  of  the 
refusal  of  the  employee  to  submit  to  an  operation  for  the  rad- 
ical cure  of  the  hernia.  The  only  question  involved  in  this  case, 
therefore,  was  the  reasonableness  of  the  employee  in  declining 
to  consent  to  the  performance  of  the  operation. 

The  employee  testified  through  an  interpreter  that  he  under- 
stood the  insurer  would  furnish  an  operation  without  charge, 
and  that  he  would  be  paid  his  weekly  compensation  during  the 
incapacity  for  work  following  the  operation.  He  also  acknowl- 
edged receipt  of  the  report  filed  by  the  impartial  physician  ap- 
pointed by  the  Board,  Dr.  Frederic  J.  Cotton,  who  advised 
an  operation,  and  stated  that  the  sanie  would  restore  him  to 
normal  physical  efficiency  again.  He  further  stated  that  he 
would  ngt  accept  the  operation,  no  matter  what  might  happen, 
and  that  he  believed  that  it  would  not  benefit  him. 

Dr.  Frederic  J.  Cotton,  the  impartial  physician  appointed  by 
the  Board,  stated  that  the  physical  examination  showed  a 
healthy  young  man,  who  should  have  an  operation  to  avoid 
risk  and  trouble. 

The  committee  of  arbitration  agreed  to  give  the  employee  a 
week  to  consider  the  offer  of  the  insurer  to  provide  an  opera- 
tion without  cost  and  pay  compensation  during  incapacity.  On 
June  9,  1914,  eight  days  after  the  hearing,  the  committee  was 
notified  that  the  employee  had  not  consented  to  the  operation. 

The  committee  of  arbitration  therefore  finds,  upon  all  the 
evidence,  that  the  employee  is  not  now  incapacitated  for  work 
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by  reason  of  the  personal  injury  received  on  March  19,  1914, 
any  incapacity  from  which  he  is  now  suffering  being  due  to 
his  unreasonableness  in  refusing  to  accept  the  operation  ofiFered 
by  the  insurer.  The  committee  therefore  finds  that  no  further 
compensation  is  due  the  employee  after  May  24,  1914,  and 
during  tiie  period  of  his  unreasonable  refusal  to  accept  said 
operation,  reserving  the  right  to  the  parties  to  come  before 
the  Board  on  review,  as  provided  by  Part  III.,  section  12,  of 
the  act,  should  the  said  employee  agree  to  an  operation  for 
the  cure  of  the  hernia  at  a  later  date,  and  the  rights  of  the 
insurer  are  not  prejudiced  by  the  employee's  unreasonableness. 

Joseph  A.  Parks. 
Frederick  W.  Ringdahl. 
John  C.  Jones. 


Case  No.  909. 

Lucy  McHenry,  Employee, 

Pacific  Mills,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Personal  Injury  to  Employee  who  assists  Fellow  Em- 
ployee TO  REMOVE  Paint  which  was  placed  on  Spindle 
in  Spirit  of  Fun  not  covered  by  Statute. 

The  evidence  shows  that  the  employee  would  not  have  received  the  personal  injury 
which  incapacitated  her  had  it  not  been  for  the  fact  that  she  and  another 
employee  had  been  scraping  paint  from  a  spindle  which  the  latter,  in  a  spirit 
of  play,  had  painted  just  before  luncheon  time  in  the  mill  owned  by  the  sub- 
scriber. 

Held,  that  the  injury  did  not  arise  out  of  and  in  the  course  of  the  employment. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  IIL,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Lucy  McHenry 
V.  Axnerican  Mutual  Liability  Insurance  Company,  this  being 
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case  No.  909  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Michael 
S.  O'Brien  of  Lawrence,  representing  the  employee,  and  Louis 
S.  Cox  of  Lawrence,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  at  the  Court  House,  Lawrence,  Mass.,  on 
Monday,  May  18,  1914,  at  2  p.m.  John  C.  Sanborn  appeared 
for  the  employee. 

It  was  agreed  that  Lucy  McHenry,  the  employee,  was  a 
doffer  in  the  employ  of  the  subscriber;  that  her  average  weekly 
wages  were  $7.02;  and  that  she  received  an  injury  to  the  index 
finger  of  her  right  hand  by  reason  of  which  the  terminal 
phalanx  was  removed,  the  only  question  being  whether  the 
injury  resulted  from  larking  or  arose  out  of  and  in  the  course  of 
the  employment  of  the  claimant. 

Lucy  McHenry  testified  that  she  had  been  employed  at  the 
Pacific  Mills  about  six  months  as  a  doffer  and  carder.  She  was 
injured  about  five  minutes  before  12  on  March  11,  1914,  and 
had  finished  her  work  at  the  doffing  machine  about  a  quarter- 
past  or  half-past  11.  She  was  accustomed  to  eat  her  luncheon 
in  the  mill.  No  objection  had  ever  been  made  to  this  custom, 
and  the  girls  were  allowed  to  use  the  "bands"  to  warm  their 
tea.  She  had  got  the  band  to  tie  around  her  bottle  and  drop 
it  into  some  hot  water  to  warm  the  tea.  She  was  sitting  on  a 
box  near  the  bobbin  painting  machine,  not  far  from  it,  waiting 
for  12  o'clock  to  ring,  and  had  the  band  in  her  hand.  She  was 
just  going  to  get  up  to  warm  the  tea  when  the  band  she  had 
in  her  hand  got  caught  on  the  spindle  of  the  painting  machine 
and  drew  the  finger  into  the  machine.  The  machine  had  been 
in  use  that  morning  until  about  half-past  11,  but  the  belt  had 
not  been  taken  off.  The  band  she  used  had  been  taken  from  a 
spinning  machine  and  had  nothing  to  do  ^dth  the  bobbin  paint- 
ing machine,  nor  had  her  work  anything  to  do  with  this  ma- 
chine. She  and  Anna  Gray  always  sat  there,  and  she  had  been 
sitting  there  about  twenty  or  twenty-five  minutes.  Anna  had 
put  a  band  like  that  around  the  spindle,  but  she  had  not.  She 
had  been  trying  to  remove  some  paint  from  the  steel  spindle 
before  she  got  hurt,  but  that  was  about  five  or  ten  minutes 
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before;  she  had  stopped  trying  to  get  it  off.  She  said  she  had 
put  a  band  around  the  spindle,  but  she  was  not  doing  that 
when  she  got  hurt.  She  identified  her  signature  to  a  statement 
submitted  by  the  insurer,  but  she  had  not  written  the  state- 
ment nor  read  all  of  it  before  she  signed  it.  She  was  not  feeling 
well  when  she  signed  it.  She  thought  it  was  true  at  the  time. 
It  was  dated  April  4,  1914. 

Greorge  W.-  Kenney,  who  investigated  the  case  for  the  in- 
surer, testified  that  he  went  to  the  home  of  the  employee  to 
get  the  statement.  He  had  found  out  at  the  mill  how  the 
accident  happened.  He  had  written  the  statement  himself, 
but  had  asked  the  employee  questions.  It  is  the  custom  of  the 
insurer  to  investigate  only  those  cases  which  on  the  face  of  them 
look  unusual,  and  there  was  a  statement  on  the  report  of  the 
case  that  led  him  to  believe  that  the  accident  did  not  arise  out 
of  the  employment;  it  gave  the  cause  as  "fooling  with  painting 
machine." 

Miss  McHenry,  being  recalled,  testified  that  she  had  not 
told  Mr.  Kenney  that  she  got  her  finger  caught  by  fooling  with 
the  machine,  and  the  accident  did  not  happen  as  it  read  in  the 
statement. 

Mrs.  McHenry,  the  mother  of  the  employee,  testified  that 
she  was  present  at  the  visit  of  Mr.  Kenney,  and  that  he  told 
her  daughter  everything  first  himself  and  then  wrote  it  down, 
and  that  Lucy  had  told  him  that  she  had  the  band  in  her  hand 
and  it  got  caught  in  the  spindle  in  some  way  and  pulled  her 
hand  in;   that  is  what  she  had  told  her  mother. 

Anna  Gray,  an  employee  of  the  Pacific  Mills,  testified  that 
she  was  a  doffer  in  the  same  room  with  Lucy  McHenrv,  and 
was  with  her  when  the  accident  happened.  She  said  that  the 
painters  leave  the  mill  about  a  quarter  to  12.  '  These  bands 
are  put  around  the  cylinder  to  pull  the  spindle  around.  They 
were  fooling  there,  and  had  finished  their  work  between  11  and 
11.30.  They  happened  to  notice  this  place  and  sat  down  there. 
She  went  first  and  made  a  motion  to  Lucy  to  come  over.  The 
painters  had  left  a  stick  there  with  paint  on  it.  The  painters 
place  the  bobbin  on  a  spindle,  which  is  revolved  by  means  of 
a  shaft  and  belting,  and  coat  the  bobbin  with  paint.  Seeing 
the  spindle  revolve,  she  took  the  stick  and  put  paint  on  the 
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spindle.  After  she  had  it  all  painted  she  could  not  get  a  bobbin 
,  on,  and  she  asked  Lucy  McHenry  to  come  and  help  her  take 
the  paint  off  before  the  painters  returned.  She  got  a  band, 
Lucy  already  having  one  which  she  intended  to  use  to  warm 
her  tea.  They  got  all  the  paint  off  and  she  threw  her  band 
away.  Miss  McHenry,  however,  retained  hers.  "When  Lucy 
took  her  band  off  near  the  shaft  there,  she  thought  she  had  it 
right  in  her  lap;  but  she  was  watching  me,  and  when  I  got  the 
bobbin  on,  it  caught  the  loose  end  of  the  band  and  brought  it 
around.  Lucy  was  just  going  to  get  up.  The  speed  was  kind  of 
slow  and  the  band  was  going  around  loose  before;  and  when  I 
put  the  bobbin  on,  Lucy's  finger  was  caught."  Ten  minutes 
had  elapsed  between  the  time  they  were  painting  and  the  time 
Lucy  was  hurt. 

E.  D.  Wells,  boss  spinner  at  the  Pacific  Mills,  testified  that 
Lucy  McHenry  was  a  filling  doffer,  with  duties  confined  en- 
tirely  to  the  spinning  frames;  she  had  nothing  to  do  with  the 
painting  machine,  nor  had  Anna  Gray.  It  was  customary  for 
the  girls  to  warm  their  tea  or  coffee  by  the  method  of  taking 
one  of  these  bands  and  tying  the  band  to  the  receptacle  and 
dropping  it  into  hot  water.  When  the  doffers  finish  their  work 
they  are  allowed  to  go  out  if  they  wish;  they  may  go  home  to 
dinner  if  they  wish  to.  It  did  not  make  any  difference  where 
the  girls  stayed;  seats  were  provided  for  them  to  sit  upon. 
There  was  plenty  of  room  —  spare  floor  —  for  them  to  sit  at 
that  end  of  the  room.  He  would  not  call  the  painting  machine 
a  dangerous  one;  he  never  supposed  any  one  could  get  hurt 
on  it;  it  was  quite  out  of  the  ordinary  that  this  should  have 
happened. 

Lucy  McHenry,  being  recalled,  testified  that  she  had  listened 
to  what  her  friend  Miss  Gray  had  said,  and  had  heard  her 
description  of  the  accident,  and,  being  asked  if  she  remembered 
enough  about  it  to  say  whether  it  was  a  correct  story  or  not, 
said,  "I  do  not  remember  every  bit  how  it  happened;  she  must 
know  better  than  me,  because  I  do  not  remember.  I  did  not 
think  I  had  my  finger  off  at  all."  As  she  thought  about  it 
afterwards  "it  seemed  as  if  a  loop  caught  in  her  finger." 

Upon  all  the  evidence  the  committee  of  arbitration  finds  that 
the  injury  to  the  employee,  the  said  Lucy  McHenry,  did  not 
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arise  out  of  and  in  the  course  of  her  employment.  The  evidence 
shows  that  she  and  her  fellow  employee,  Anna  Gray,  were  fool- 
ing, and  that  as  a  result  of  said  fooling  the  injury  resulted.  The 
fact  that  there  had  been  a  lapse  of  ten  minutes  between  the 
time  that  the  paint  was  taken  oflF  the  spindle  and  the  injury 
does  not  bring  the  injury  within  the  act,  the  evidence  showing 
that  the  band  became  caught  in  the  spindle  as  a  result  of  the 
larking  in  which  the  employees  had  been  engaged,  and  as  a 
direct  result  of  said  larking  causing  the  injury  to  the  claimant. 
No  compensation  is  due,  therefore,  to  the  said  Lucy  McHenry, 
and  her  claim  for  compensation  is  dismissed. 

Joseph  A.  Parks. 
Louis  S.  Cox. 
Michael  S.  O'Brien  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  Thursday,  June  25,  1914,  at  10.15  a.m., 
and  affirms  and  adopts  the  findings  and  decision  of  the  com- 
mittee of  arbitration. 

The  evidence  shows  that  the  employee,  Lucy  McHenry, 
would  not  have  received  the  personal  injury  which  incapaci- 
tated her,  had  it  not  been  for  the  fact  that  she  and  another 
employee,  Anna  Gray,  had  been  scraping  paint  from  a  spindle 
which  the  latter,  in  a  spirit  of  play,  had  painted  just  before 
luncheon  time  in  the  mill  owned  by  the  subscriber.  She  and 
Miss  Gray  made  use  of  pieces  of  cotton  banding  in  their  efforts 
to  remove  the  paint,  and  after  that  had  been  done  to  their 
satisfaction,  the  employee,  Miss  McHenry,  sat  down  with  one 
end  of  the  piece  of  banding  in  her  lap.  The  other  end  had, 
however,  been  left  attached  to  the  spindle,  and  when  Miss 
Gray  put  a  bobbin  on  said  spindle  it  clamped  the  banding 
tightly.  The  revolving  spindle  gradually  tightened  its  hold 
upon  the  banding,  the  other  end  having  previously  become 
entangled  or  twisted  about  the  finger  of  Miss  McHenry,  and 
the  employee's  finger  tip  was  snipped  off. 
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The  painting  of  the  spindle  by  Anna  Gray  was  performed  in 
a  spirit  of  fun,  and  was  not  in  the  course  of  her  employment; 
the  removal  of  the  paint  by  tlie  said  Anna  Gray  and  the  em- 
ployee, Lucy  McHenry,  was  not  in  the  course  of  their  employ- 
ment; and  the  resulting  personal  injury  to  the  said  Lucy 
McHenry  did  not  arise  out  of  or  occur  in  the  course  of  her  em- 
ployment, since  it  was  neither  incidental  to  said  employment, 
nor  any  part  of  the  duty  of  the  said  employee,  to  paint  spindles 
or  to  remove  paint  from  said  spindles.  As  it  was  by  reason 
of  her  act  in  removing  the  paint  from  the  spindle  that  the 
employee,  Miss  McHenry,  received  the  injury,  and  said  act 
was  outside  the  sphere  of  her  employment,  the  Board  finds 
that  the  employee  did  not  receive  a  personal  injury  arising  out 
of  and  in  the  course  of  her  employment,  and  dismisses  her 
claim  for  compensation. 

James  B.  Carroll. 

Dudley  M.  Holman. 

Edw.  F.  McSweeney. 

Findings   and   Decision   of   the  Industrial   Accident    Board   on 

Review. 

The  attorney  for  the  employee  having  requested  the  Board 
to  revise  its  findings  and  decision  previously  filed,  the  Industrial 
Accident  Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  Thursday,  July  16,  1914,  at 
11.30  A.M.,  and,  revising  the  previous  findings  and  decision  of  the 
Board  on  review,  finds  and  decides  as  follows:  — 

The  evidence  shows  that  the  employee,  Lucy  McHenry, 
would  not  have  received  the  personal  injury  which  incapaci- 
tated her  had  it  not  been  for  the  fact  that  she  and  another 
employee,  Anna  Gray,  had  been  scraping  paint  from  a  spindle 
which  the  latter,  in  a  spirit  of  play,  had  painted  just  before 
luncheon  time  in  the  mill  owned  by  the  subscriber.  It  was 
customary  for  the  employees  to  eat  their  luncheon  at  this 
place  and  take  their  tea  there,  using  bands  to  warm  the  tea, 
no  objection  having  been  made  to  this  practice.  Miss  Gray, 
alarmed  at  the  possibility  of  the  foreman  seeing  her,  asked  Miss 
McHenry  to  help  her  to  get  the  paint  off  the  spindle,  telling  her 
that  if  the  boss  caught  her  she  would  lose  her  place.     They 
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made  use  of  pieces  of  cotton  banding  in  their  efforts  to  remove 
the  paint,  and  after  that  had  been  done  to  their  satisfaction, 
the  employee,  Miss  McHenry,  sat  down  with  one  end  of  the 
piece  of  banding  in  her  lap.  The  other  end  had,  however,  been 
left  attached  to  the  spindle,  and  when  Miss  Gray  put  a  bobbin 
on  said  spindle  it  clamped  the  banding  tightly.  The  revolving 
spindle  gradually  tightened  its  hold  upon  the  banding,  the  other 
end  having  previously  become  entangled  or  twisted  about  the 
finger  of  Miss  McHenrj'-,  and  the  employee's  finger  tip  was 
snipped  off.  A  period  of  ten  minutes  had  elapsed  between  the 
taking  off  of  the  paint  by  both  employees  and  the  injury  to  the 
finger  of  Miss  McHenry.  This  injury  occurred  on  the  painting 
machine,  and  neither  of  the  employees  was  employed  on  that 
machine  or  had  any  work  to  do  in  connection  with  it.  Lucy 
McHenry 's  age  is  nineteen;   Anna  Gray's  age,  eighteen. 

The  painting  of  the  spindle  by  Anna  Gray  was  performed 
in  a  spirit  of  fun,  and  was  not  in  the  course  of  her  employment; 
the  removal  of  the  paint  by  the  said  Anna  Gray  and  the  em- 
ployee, Lucy  McHenry,  was  not  in  the  course  of  their  employ- 
ment; and  the  resulting  personal  injury  to  the  said  Lucy 
McHenry  did  not  arise  out  of  or  occur  in  the  course  of  her 
employment,  since  it  was  neither  incidental  to  said  employ- 
ment, nor  any  part  of  the  duty  of  the  said  employee,  to  paint 
spindles  or  to  remove  paint  from  said  spindles.  As  it  was  by 
reason  of  her  act  in  removing  the  paint  from  the  spindle  that 
the  employee.  Miss  McHenry,  received  the  injury,  and  said 
act  was  outside  the  sphere  of  her  employment,  the  Board  finds 
that  the  employee  did  not  receive  a  personal  injury  arising  out 
of  and  in  the  course  of  her  employment,  and  dismisses  her 
cl^im  for  compensation. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 
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Cabb  No.  917. 

Doris  Pauline  Carter,  Daughter  and  Dependent  of  John 

W.  Carter  (Deceased),  Employee. 
Auto  Car  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Daughter  of  Employee,  who  lived  with  her  Mother,  axd 
received  a  Weekly  Contribution  from  her  Father, 
found  to  be  wholly  dependent  upon  him  for  suppobt. 
Dependent's  Mother  lived  apart  from  Husband.  In- 
surer APPEALS  Case  to  Supreme  Judicial  Court. 

The  evidence  showed  that  the  employee  contributed  from  $4  to  $5  weekly  to  the 
support  of  the  claimant,  his  daughter,  who  suffered  from  heart  trouble  and 
acute  indigestion,  and  who  was  phj^cally  incajMicitated  for  earning  wages. 
She  was  over  eighteen  years  old,  and  had  worked  only  one  week  during  the 
year  preceding  the  death  of  her  father. 

Held,  that  she  was  wholly  dependent  upon  the  employee  for  support. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  afl&rms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Doris  Pauline 
Carter,  daughter  of  John  W.  Carter,  «.  Travelers  Insurance 
Company,  this  being  case  No.  917  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  (Chairman,  Harvey  P.  L. 
Partridge,  representing  the  dependent,  and  William  C.  Prout, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room  of  the  Industrial  Accident  Board,  1  Bea- 
con Street,  Boston,  Mass.,  on  Tuesday,  May  11,  1914,  at  2  p.m. 

It  was  agreed  that  John  W.  Carter  was  working  for  the 
Auto  Car  Company,  which  was  insured  in  the  Travelers  In- 
surance Company;  that  on  Dec.  20,  1913,  he  received  an 
injury  in  the  course  of  and  arising  out  of  his  employment,  from 
which  he  died  two  days  later.  His  average  weekly  w^age  at  that 
time  was  $14.    The  only  question  was  one  of  dependency. 
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Doris  Pauline  Carter  testified  that  she  lived  in  Portland, 
Me.,  at  101  Danforth  Street;  that  she  is  eighteen  years  of  age; 
that  she  was  eighteen  on  the  20th  of  October,  1913,  and  that 
she  was  the  daughter  of  John  W,  Carter.  During  the  three 
years  just  prior  to  her  father's  death  she  was  living  at  139  Spring 
Street,  Portland,  Me.  At  the  time  of  her  father's  death  her 
mother  and  father  were  not  living  together;  they  had  not  been 
living  together  for  three  years.  During  that  time  they  had 
not  lived  together  as  husband  and  wife.  For  three  years  prior 
to  her  father's  death  she  had  worked,  substituting  —  she  never 
worked  steadily  —  for  a  florist.  She  worked  this  last  Easter 
for  one  week.  Before  her  father's  death  she  had  been  a  waitress 
at  the  English  Tea  Room;  that  was  about  three  years  ago;  she 
could  not  stay  because  her  health  was  not  good.  Two  years 
ago  she  went  to  a  commercial  school.  She  went  there  five 
months.  Her  father  paid  $10  a  month  for  her  schooling,  and 
he  sent  her  about  $4  a  week.  She  left  that  school  in  June, 
1912,  and  up  to  the  time  that  her  father  died,  in  1913,  she  had 
worked  in  the  florist's  store  one  week,  and  during  that  year  and 
a  half  she  had  substituted  at  Wilson's  for  a  week  as  a  clerk; 
the  rest  of  the  time  she  was  at  home  sick.  She  doctors  with 
Dr.  Eagan.  She  was  living  with  her  mother.  They  did  not 
have  to  pay  rent  because  they  boarded  a  woman;  that  paid 
the  rent.  She  and  her  mother  divided  the  table  expenses.  Her 
father  sent  her  $4  or  $5  a  week,  and  she  supported  herself  with 
this  amount;  she  bought  her  clothing  and  helped  her  mother. 
She  had  no  other  income  except  the  money  that  her  father  sent 
her.    She  is  not  able  to  work  now. 

The  mother  filed  a  statement,  signed  before  a  notary  public, 
in  which  she  stated  that  she  was  not  dependent  upon  her  hus- 
band at  the  time  of  his  death.  She  had  put  in  a  claim,  prior 
to  this,  that  she  was  dependent, 

Doris  Pauline  Carter  further  testified  that  when  her  father 
died. she  had  $100  saved  in  the  bank.  She  has  spent  about 
$50  or  $60  since.  Other  than  that  she  hasn't  anything  and 
is  not  able  to  work.  The  doctor  tells  her  that  she  has  heart 
trouble  and  acute  indigestion. 

We  find;  therefore,  as  a  fact,  that  Doris  Pauline  Carter  was 
the  daughter  of  John  W.  Carter;  that  while  she  is  over  eighteen 
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years  of  age  she  is  physically  incapacitated  and  unable  to  work, 
and  that  at  the  time  of  her  father's  death  she  was  whoUv 
dependent  upon  him;  and  we  find  that  she  is  entitled  to  recover 
from  the  Travelers  Insurance  Company,  the  insurer  in  this  case, 
the  sum  of  $7 -a  week  for  a  period  of  three  hundred  weeks, 
making  a  total  of  $2,100,  beginning  with  the  date  of  the  injury, 
Dec.  20,  1913;  that  her  mother  is  not  a  dependent  on  her  own 
sworn  statement;  and  that  the  daughter  alone  is  entitled  to 
recover  under  the  Workmen's  Compensation  Act  as  being 
wholly  dependent  upon  the  -deceased  John  W.  Carter. 

Dudley  M.  Hol^l\n. 
Harvey  P.  L.  Partridge. 

WiLUAM   C.  PrOUT. 

Findings   and   Decision   of  the   Indiuftrial  Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  Sept.  24,  1914,  at 
11.45  A.M.,  and  on  Thursday,  Oct.  15,  1914,  at  11.30  a.m.,  and 
affirms  and  adopts  the  findings  and  decision  of  the  committee  of 
arbitration. 

It  was  agreed  that  John  W.  Carter  was  working  for  the  Auto 
Car  Company,  which  was  insured  in  the  Travelers  Insurance 
Company;  that  on  Dec.  20,  1913,  he  received  an  injury  in  the 
course  of  and  arising  out  of  his  employment,  from  which  he 
died  two  days  later.  His  average  weekly  wage  at  that  time 
was  $14.    The  only  question  was  one  of  dependency. 

It  appeared  in  evidence  that  the  daughter,  Doris  Pauline 
Carter,  was  living  in  Portland,  Me.,  with  the  mother  at  the 
time  of  her  father's  death;  that  her  father  and  mother  had 
not  been  living  together  for  three  years;  that  she  was  eighteen 
years  old  on  the  twentieth  day  of  October,  1913,  and  that  she 
was  the  daughter  of  John  W.  Carter.  For  three,  years  prior  to 
her  father's  death  she  had  worked  intermittently,  substituting 
for  a  florist.     Three  years  before  her  father's  death  she  had 

n 

been  a  waitress  in  the  English  Tea  Room  in  Portland,  but  she 
could  not  stay  because  her  health  was  not  good.     Two  years 
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before  her  father's  death  she  went  to  a  commercial  school  for 
five  months,  and  her  father  paid  $10  a  month  for  her  schooling 
and  sent  h^r  about  $4  a  week.  She  left  that  school  in  June, 
1912,  and  up  to  the  time  that  her  father  died,  in  1913,  she  had 
worked  only  one  week  in  the  florist's  store,  and  during  that 
year  and  a  half  she  had  substituted  at  Wilson's,  a  Portland 
grocery,  for  a  week  as  clerk;  the  rest  of  the  time  she  was  at 
home  sick.  She  was  living  at  home  ^dth  her  mother,  who 
boarded  a  woman  in  return  for  the  rent.  She  and  her  mother 
divided  the  table  expenses.  Her  father  sent  her  $4  to  $5  a 
week,  and  she  supported  herself  with  this  amount;  she  bought 
her  clothing  and  helped  her  mother.  She  had  no  other  income 
except  the  money  that  her  father  sent  her,  and  she  was  not 
able  to  work  at  the  time  of  the  hearing.  She  further  testified 
that  when  her  father  died  she  had  $100  saved  in  the  btCnk.  No 
information  was  obtained  as  to  where  the  $100  came  from.  Of 
this  amount  she  had  spent  $50  or  $60  at  the  time  of  the  hearing. 
Besides  that  small  amount  in  the  bank  she  hasn't  anything  and 
is  not  able  to  work.    She  has  heart  trouble  and  acute  indigestion. 

The  mother  filed  a  statement,  signed  before  a  notary  public, 
in  which  she  stated  that  she  was  not  dependent  upon  her  hus- 
band at  the  time  of  his  death.  She  had  put  in  a  claim,  prior 
to  this,  that  she  was  dependent. 

These  facts  are  all  the  material  evidence  that  there  is  in  the 
case. 

Mrs.  Carter,  the  'widow,  received  the  notification  of  the  Board 
to  be  present  at  the  time  of  the  review,  but  was  not  present, 
nor  did  she  intend  to  be,  as  the  Board  is  advised. 

The  Board  finds,  on  this  evidence,  that  the  arbitration  com- 
mittee did  not  err  in  its  finding  of  fact,  and  it  afiirms  and 
adopts  the  finding  of  the  committee  of  arbitration.  That  find- 
ing was:  — 

WeUnd,  therefore,  as  a  fact,  that  Doris  Pauline  Carter  was  the  daughter 
of  John  W.  Carter;  that  while  she  is  over  eighteen  years  of  age  she  is 
physically  incapacitated  and  unable  to  work,  and  that  at  the  time  of  her 
father's  death  she  was  wholly  dependent  upon  him;  and  we  find  that 
she  is  entitled  to  recover  from  the  Travelers  Insurance  Company,  the 
insurer  in  this  case,  the  sum  of  $7  a  week  for  a  period  of  three  himdred 
weeks,  making  a  total  of  82,100,  beginning  with  the  date  of  the  injur}'-, 
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Dec.  20;  1913;  that  her  mother  is  not  a  dependent  on  her  own  sworn 
statement;  and  that  the  daughter  alone  is  entitled  to  recover  under  the 
Workmen's  Compensation  Act  as  being  wholly  dependent  #upon  the  de- 
ceased John  W.  Carter. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Da\td  T.  Dickinson. 
Joseph  A.  Parks. 


Case  No.  944. 

Joseph  Lima,  Employee, 

QuiNCY  Market  Cold  Storage  and  Warehouse  Company, 

Employer. 
iETNA  Life  Insurance  Company,  Insurer, 

Personal  Injury  by  Reason  of  Strain  has  no  Causal 
Relation  with  Bright's  Disease  which  incapacitates 
Employee. 

The  employee  received  a  personal  injury  by  reason  of  a  strain  while  pulling  a  bale 
of  burlap,  and  later  became  incapacitated  for  work  because  of  a  condition  of 
Bright's  disease.  The  evidence  showed  that  said  employee  was  suffering 
from  a  diseased  condition  of  the  heart,  lungs  and  kidneys,  all  symptoms  of 
chronic  Bright's  disease,  having  no  causal  relation  with  the  injur>'. 

Hdd,  that  the  employee  was  not  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

• 

Repoii  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Joseph  Lima 
V.  ^^tna  Life  Insurance  Company,  this  being  case  No.  944  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edw.  F.  Me- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  Asa  S. 
Allen,  31  State  Street,  Boston,  representing  the  insurer,  and 
Joseph  Smith,  294  Washington  Street,  Boston,  representing  the 
employee,  heard  the  parties  and  their  witnesses  in  the  Hearing 
Room  of  the  Industrial  Accident  Board,  New  Albion  Building, 
Boston,  Mass.,  Monday,  June  8,  1914,  at   10  a.m.     Wm.  H. 
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Vincent  appeared  as  counsel  for  the  insurer,  and  the  employee 
was  not  represented  by  counsel. 

Joseph  Lima,  the  injured  man,  testified  that  he  was  employed 
as  a  laborer  in  the  general  storage  department  of  the  Quincy 
Market  Cold  Storage  and  Warehouse  Company,  at  an  average 
weekly  wage  of  $13.  Said  company  is  insured  under  the  pro- 
visions of  the  Workmen's  Compensation  Act  with  the  iEtna 
Life  Insurance  Company. 

On  the  third  day  of  December,  1913,  while  pulling  a  bale  of 
burlap  from  the  elevator  into  a  room  on  the  eighth  floor  of  No. 
4  warehouse,  he  strained  himself.  The  three  days  following  the 
injury  witness  worked  on  light  work  provided  by  the  assistant 
manager,  to  whom  he  claimed  he  had  said  bis  back  ached,  and 
requested  lighter  work  for  a  few  days.  The  fourth  day  he  was 
unable  to  report  for  work,  and  was  thereafter  treated  by  Drs. 
Costa  and  Sissa,  and  later  at  the  Boston  City  Hospital  by  Dr. 
Joslin. 

Lima  testified  that  he  had  not  spoken  of  the  alleged  injury 
to  Mr.  Merriam,  the  assistant  manager,  nor  to  any  of  the  other 
men  at  the  immediate  time,  but  did  later  when  he  was  unable 
to  work.  He  told  Manuel  Costa  and  Joe  Silva  that  he  thought 
the  injury  above  described  was  responsible  for  his  inability  to 
work;  witness  further  testified  that  a  couple  of  weeks  previous 
to  the  injury,  and  off  and  on  at  infrequent  periods,  he  was 
unable  to  work,  but  at  the  time  of  the  alleged  injury  was  well, 
and  could  attribute  the  condition  which  followed  as  due  to 
nothing  else  but  the  severe  strain  of  lifting  or  pulling  the  bale 
of  burlap. 

Manuel  Costa  and  Joseph  Silva,  fellow  employees,  testified 
they  saw  nothing  of  the  injury  described  by  Lima,  and  knew 
about  the  affair  only  what  he  had  told  them  of  it. 

John  Cunningham,  another  fellow  employee,  checker  for  the 
Quincy  Market  Cold  Storage  and  Warehouse  Company,  tes- 
tified that  he  had  not  seen  the  accident,  and  it  was  never  re- 
ported to  him.  He  knew  Lima  had  been  ill  at  different  times 
during  1913,  and  that  he  had  been  away  from  work  off  and  on 
previous  to  Dec.  1,  1913. 

Greorge  S.  Merriam,  assistant  manager  of  the  Quincy  Market 
Cold  Storage  and  Warehouse  Company,  testified  that  Lima  had 
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worked  for  him  for  a  number  of  years,  was  a  faithful  employee, 
and  was  well  liked  by  him.  It  was  the  custom  of  the  company 
to  pay  the  help  when  they  were  out  ill  for  a  few  days,  and  this 
he  had  done  to  Lima  several  times  when  he  was  out  on  account 
of  illness.  Lima  had  never  spoken  to  him  about  this  alleged 
injury,  and  the  first  he  knew  of  the  matter  was  when  he  found  a 
report  on  his  desk,  waiting  for  his  approval  so  that  it  might  be 
sent  along  to  the  main  office.  He  doubted  Lima's  last  illness, 
and  sent  one  of  the  men  to  Lima's  home  in  East  Boston  to 
investigate  the  matter.  This  man  found  Lima  in  a  very  sick 
condition.  Mr.  Merriam  thought,  from  the  man's  actions  at 
times  when  he  complained  of  illness,  that  he  had  stomach  and 
head  trouble.  When  Lima  finally  returned,  Merriam  found  him 
one  morning  in  the  freight  car,  and  asked  him  how  he  was 
feeling.  He  said  he  was.  feeling  weak,  and  a  while  later  said 
he  would  have  to  give  up  because  of  pain  in  his  back.  Mr. 
Merriam  said,  ''All  right,  Joe;  you  have  been  a  good  man,  and 
worked  here  a  good  many  years,  and  when  you  feel  like  coming 
back  we  will  find  something  light  for  you  to  do."  He  contin- 
ued ill,  and  during  the  first  of  the  year  the  boys  took  up  a  sub- 
scription for  him  and  gave  him  $20.  During  the  three  or  four 
years  he  worked  for  Mr.  Merriam  he  was  one  of  the  steadiest  of 
the  men,  but  on  account  of  illness  lost  probably  two  months, 
all  told,  off  and  on. 

The  report  of  the  Boston  City  Hospital  show^s  that  Lima  was 
suffering  from  a  diseased  condition  of  the  heart,  lungs  and  kid- 
neys, and  all  symptoms  of  chronic  Bright's  disease. 

The  arbitrators  find,  on  the  preponderance  of  the  testimony, 
that  the  injury  as  described  by  Lima  as  having  happened 
on  the  third  day  of  December,  1913,  could  not  have  produced 
the  condition  of  disability  from  which  he  has  since  been  suffer- 
ing, and  which  was  found  to  exist  when  he  entered  the  hospital 
on  Dec.  23,  1913,  to  wit:  chronic  Bright's  disease. 

The  arbitrators  further  find  that  all  the  disability  from  which 
Lima  has  suffered  since  Dec.  3,  1913,  is  attributable  to  the 
chronic  Bright's  disease  from  which  he  suffered,  and  that,  there- 
fore, the  iEtna  Life  Insurance  Company  is  not  obligated  to  pay 
compensation  under  the  Workmen's  Compensation  Act. 

This  decision  and  all  findings  regarding  compensation  or  the 
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existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Edw.  F.  McSweeney. 
Asa  S.  Allen. 
Joseph  Smith. 

Findings   and   Decision   of   the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Thursday,  July  .9,  1914,  at 
2  P.M.,  and  affirms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

The  employee,  Joseph  Lima,  claimed  to  have  strained  himself 
while  pulling  a  bale  of  burlap  from  the  elevator  on  Dec.  3, 
1913,  and  that  his  total  incapacity  for  work  at  the  present  time 
is  due  to  the  effects  of  said  strain.  The  report  of  the  Boston 
City  Hospital  shows  that  the  employee  is  suffering  from  a 
diseased  condition  of  the  heart,  lungs  and  kidneys,  all  symp- 
toms of  chronic  Bright's  disease. 

The  Board  finds,  upon  all  the  evidence,  that  there  is  no  causal 
relation  between  the  strain  which  the  employee  claims  to  have 
received  on  Dec.  3,  1913,  and  his  present  condition,  thfe  evi- 
dence showing  that  such  a  strain  would  not  bring  about  the 
chronic  condition  from  which  the  employee  is  suffering.  The 
claim  of  the  employee  for  compensation  is  therefore  dismissed. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  F.  McSweeney. 
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Casb  No.  986. 

Flomnda  Petrosino,   Administratrix   of  the  Estate   of 

Carlo  Caliendo  (Deceased),  Employee. 
Arlington  Mills,  Employer. 
American  Mutual  Liability  Insurance  Company,  Insurer. 

Supreme  Judicial  Coxhit  affirms  Findings  of  the  Board 
THAT  Mother  and  Sister,  who  received  an  Average 
Monthly  Contribution  op  $5  to  $6,  were  wholly  De- 
pendent FOR  Support  upon  the  Employee. 

This  employee  was  survived  by  a  mother  and  aiBter,  Celia,  in  Italy,  the  fonner  of 
whom  had  previously  been  employed  in  making  stockingB  and  lace,  and  the 
latter  of  whom  was  blind  and  unable  to  perform  any  work.  The  mother  also 
lost  her  vision  some  time  before  the  injury  occurred.  Another  sister,  who 
lived  with  her  mother,  was  an  apprentice  at  the  tailoring  business  and  earned 
6  or  7  cents  a  day.  The  family  had  no  other  income  except  the  funds  which 
the  employee  sent  home,  such  contributions  averaging  between  $5  and  $6 
a  month.    An  aunt  of  the  decedent  occasionally  sent  remittances. 

Held,  that  the  mother  and  sbter,  Celia,  were  totally  dependent. 

Review  before  the  Industrial  Acoideht  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Ck>urt. 

Decision,  —  The  Supreme  Judicial  Ck>urt  affirms  the  findings  of  the  Industrial 
Accident  Board. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Carlo  Caliendo  t. 
American  Mutual  Liability  Insurance  Company,  this  being 
case  No.  986  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Walter  T. 
Rochefort,  representing  the  dependents,  and  Alphonse  Can- 
giano,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  in  the  Hearing  Room,  Court  House,  Lawrence,  Mass., 
on  Tuesday,  July  14,  1914,  at  10.30  a.m.  Vittorini  Oriandini 
appeared  as  counsel  for  the  insurer,  and  C.  H.  Rogers  appeared 
for  the  dependents. 

It  was  agreed  that  Carlo  Caliendo,  the  deceased  employee, 
received  an  injury  arising  out  of  and  in  the  course  of  his  em- 
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ployment  on  Nov.  22,  1913,  while  in  the  employ  of  the  Arling- 
ton Mills,  which  injury  resulted  in  his  death  on  Nov.  27,  1913, 
and  that  his  average  weekly  wages  were  $6.75. 

The  only  question  in  dispute  was  that  of  dependency. 

Florinda  Petrosino,  an  aunt  of  the  deceased  employee  and 
administratrix  of  hb  estate,  testified  that  Carlo  Caliendo  had 
lived  with  her  ever  since  coming  to  this  country  in  March, 
1913.  His  father  had  died  about  sixteen  years  ago,  and  his 
family  consisted  of  his  mother  and  two  sisters,  the  mother  a 
woman  about  fifty  years  of  age,  one  daughter  twenty  years  of 
age,  and  the  other  daughter  twenty-two  years.  They  lived  in 
Teano  in  the  Province  of  Caserto,  Italy,  and  the  older  sister, 
Celia  Caliendo,  came  to  this  country  about  five  years  ago  and 
returned  to  Italy  about  four  years  ago  on  account  of  having 
lost  the  sight  of  one  of  her  eyes  and  was  not  able  to  see  very 
well  with  the  other.  The  other  sister  is  learning  the  tailoring 
business,  and  her  earnings  averaged  6  or  7  cents  a  day.  The 
mother  does  work  occasionally  and  looks  after  the  sick  girl. 
The  family  have  no  other  income  except  what  is  earned  by  this 
daughter,  and  they  pay  40  cents  a  month  for  rent.  The  de- 
ceased employee  sent  money  to  his  mother,  sometimes  $5  and 
sometimes  $6.  At  times  he  sent  this  money  in  a  letter  and  at 
other  times  he  sent  it  through  Frank  De  Cesare's  bank,  some- 
times sending  American  money  and  at  other  times  changing  it 
into  Italian  money.  The  deceased  employee  had  worked  in  the 
Arlington  Mills  for  about  three  weeks  previous  to  the  time  of 
the  accident,  and  during  this  period  he  sent  home  $5,  and  he 
always  told  his  aunt  when  he  was  sending  money.  Besides 
working  in  the  mill  he  used  to  work  at  night  as  a  barber  with 
her  son,  earning  about  $4  a  week  at  this  work.  The  last  time 
she  saw  her  relatives  in  Italy  was  fourteen  years  ago,  and  she 
was  present  at  the  marriage  of  Carlo  Caliendo's  parents.  His 
mother  had  worked  at  making  stockings  and  laces,  but  could 
not  do  this  work  now  on  account  of  her  eyesight.  She  hears 
from  her  relatives  in  Italy  all  the  time,  either  by  letter  or  by 
friends  who  come  to  this  country  from  that  place,  and  she  has 
sent  money  over  to  Italy  to  these  people  four  or  five  times 
since  her  nephew's  death.  Her  nephew  heard  from  his  mother 
every  fifteen  or  twenty  days,  and  he  sent  from  $5  to  $6  a 
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month  to  his  mother  in  Italy.  She  had  sent  money  to  her 
sister-in-law  ever  since  she,  the  witness,  came  to  this  country, 
approximately  forty  times,  the  highest  amount  being  S5  and 
the  lowest  amount  $2.  Her  husband  paid  the  boy's  passage 
over  to  this  country  because  she  had  received  a  letter  stating 
that  on  account  of  the  bad  conditions  there  they  could  not  get 
along  very  well,  and  asking  that  a  ticket  be  sent  for  the  boy 
to  come  over  to  America. 

Frank  De  Cesare  testified  that  he  has  been  in  business  in 
Lawrence  for  fourteen  years  as  a  banker  and  steamship  agent; 
that  he  remembered  on  one  occasion,  on  Aug.  21,  1913,  that  he 
sent  $12  by  draft  for  Carlo  Caliendo;  that  on  another  occasion 
he  asked  him  which  would  take  longer,  to  send  the  money  by 
cash  or  by  draft,  and  that  after  he,  De  Cesare,  informed  him 
that  it  would  take  longer  to  send  it  by  draft,  Caliendo  had  the 
money  changed  into  Italian  money  and  sent  it  by  registered 
letter;  that  he  sent  small  amounts  of  money,  $2,  $3  or  $5,  three 
or  four  times  a  month  in  this  way;  and  that  this  boy's  unde 
bought  the  boy's  ticket  from  him  on  Jan.  4,  1913,  paying  $41 
for  same. 

Alexander  Petrosino,  a  cousin  of  the  deceased  employee, 
stated  that  he  was  a  barber,  and  that  his  cousin  worked  for 
him  for  three  or  four  weeks,  and  as  he  did  not  have  much  ex- 
perience, he  only  paid  him  $5  a  week;  that  he  then  went  to 
work  in  the  mills  and  worked  three  nights  a  week  for  the 
witness  in  his  barber  shop,  earning  $3,  $4  or  $4.50  at  this  work, 
depending  on  the  business;  that  he  used  to  tell  the  witness 
when  he  was  going  to  send  money  home,  but  that  he,  the  ¥rit- 
ness,  did  not  pay  much  attention  to  what  he  said,  and  could 
not  state  how  much  money  he  sent  or  how  often  he  sent  it. 

Tobia  Parolisi  testified  that  he  worked  with  Carlo  Caliendo 
in  the  barber  shop;  that  he  had  been  in  this  country  for  nine 
years  and  had  found  the  deceased  employee  a  place  in  the  mills; 
that  Carlo  Caliendo  told  him  every  Tuesday  that  he  used  to 
send  money  to  his  mother,  but  never  told  him  how  much,  and 
that  he,  the  witness,  knew  that  Caliendo's  people  in  Italy  were 
awfully  poor. 

We  find  on  the  weight  of  the  evidence  and  all  the  siurounding 
circumstances  that  the  mother  and  the  blind  sister  were  totally 
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dependent  upon  Carlo  Caliendo  for  their  support;  that  he  reg- 
ularly sent  them  money  each  week,  and  that  his  contributions 
averaged  at  least  $6  a  month,  which  to  people  in  their  circum- 
stances, living  in  Italy,  would  wholly  support  them  in  the 
manner  in  which  they  had  been  accustomed  to  live;  that  the 
only  other  source  of  income  for  the  mother  and  the  two  daugh- 
ters was  what  was  earned  by  one  of  the  daughters,  and  that  she 
received  between  6  and  7  cents  a  day,  and  that  if  she  had  steady 
work  all  the  time  she  would  have  worked  twenty-four  days  in 
each  month,  making  her  total  earning  capacity  $1.68  per  month, 
and  that  this  was  necessary  for  her  own  support,  and  that  she 
could  contribute  nothing  to  the  support  of  her  mother  and 
her  blind  sister.  We  find  as  a  fact,  therefore,  that  the  mother 
and  blind  sister  were  totally  dependent,  and  that  they  are 
entitled  to  receive  from  the  American  Mutual  Liability  In- 
surance Company  the  minimum  of  $4  a  week  for  a  period  of 
three  hundred  weeks  from  the  date  of  the  accident,  to  be 
equally  divided  between  the  mother  and  the  blind  sister. 

Dudley  M.  Holman. 
Walter  T.  Rochefort. 

Dissenting  Opinion, 

I  am  unable  to  concur  with  the  majority  of  the  committee 
in  the  finding  that  the  mother  and  the  partially  blind  sister 
were  totally  dependent  upon  the  earnings  of  the  deceased  at 
the  time  of  his  injury,  and  respectfully  advance  the  following 
as  representing  the  grounds  of  my  decision:  — 

There  is  nothing  in  the  evidence  to  show  that  the  sum  sent 
monthly  by  the  deceased  to  his  mother  was  intended  for  the 
support  of  the  mother  or  of  the  partially  blind  sister  or  of 
both.  This  money  was  sent  to  the  mother  to  help  out  the  whole 
family,  and  it  formed  one  of  the  modest  sources  from  which  the 
family  derived  its  maintenance;  said  sources  were  the  money 
contributed  by  the  son,  the  money  sent  by  the  mother's  sister- 
in-law,  Florinda  Petrosino,  and  the  money  earned  by  the  mother 
and  by  one  of  the  sisters. 

The  mother  did  not  depend  for  her  support  solely  upon  that 
portion  contributed  by  her  sister-in-law  or  by  herself  or  by  one 
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of  her  daughters.  The  same  is  true  of  the  partially  blind  sister; 
that  is  to  say,  both  depended  equally  upon  the  sum  total  of  the 
various  items  constituting  the  family's  general  income.  I  can- 
not, therefore,  find  that  the  mother  and  the '  partially  blind 
sister  were  totally  dependent  upon  the  earnings  of  the  deceased 
within  the  meaning  of  the  law. 

Alphonse  Cangiano. 

Findings   and   Decision   of  the   Industrial  Accident   Board  on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  1  Beacon  Street,  Boston,  Mass.,  on  Wednesday, 
Sept.  17,  1914,  and  affirms  and  adopts  the  findings  and  de- 
cision of  the  committee  of  arbitration.  Vittorini  Orlandini  ap- 
peared as  counsel  for  the  insurer,  and  C.  H.  Rogers  appeared 
for  dependents. 

Carlo  Caliendo,  the  deceased  employee,  received  an  injurj- 
arising  out  of  and  in  the  course  of  his  employment  on  the  22d 
of  November,  1913,  while  in  the  employ  of  the  Arlington  Mills, 
and  died  on  Nov.  27,  1913.  His  average  weekly  wages  were 
$6.75  per  week. 

Surviving  him  at  his  former  home  in  Italy  is  a  mother  who 
had  formerly  worked  at  making  stockings  and  lace,  but  could 
not  do  this  work  now  on  account  of  her  eyesight.  He  also  left 
a  sister,  Celia  Caliendo,  who  had  formerly  lived  in  America, 
but  went  home  to  Italy  about  four  years  ago,  having  lost  sight 
of  one  of  her  eyes  and  was  not  able  to  see  well  with  the  other, 
and  was  unable  to  do  any  work.  He  left  another  sister  in 
Italy  who  was  an  apprentice  at  the  tailoring  business,  her 
average  daily  wages  being  6  or  7  cents  a  day.  The  family  have 
no  other  income  except  funds  which  were  sent  to  Italy  by  the 
deceased  employee,  which  averaged  between  $5  and  $6  a  month. 
It  is  contended  by  the  insurer  that  either  the  mother  or  sister  or 
both  were  only  partially  dependent  upon  the  wages  of  the  de- 
ceased employee  for  their  support.  It  is  contended  by  the  rep- 
resentative of  the  mother  and  Celia  Caliendo  that  they  were 
both  totally  dependent  upon  his  wages  at  the  time  of  his  death. 
The  insurer  contended  that  the  earnings  of  the  sister,  wUch 
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amounted  to  about  6  or  7  cents  a  day,  should  be  taken  into 
account,  and  that  the  mother  and  Celia  depended  in  part  upon 
the  said  earnings  of  the  sister  for  support,  and  that  they  also 
depended  for  their  support  on  the  money  that  Florinda  Petro- 
sino,  an  aunt  of  the  deceased  employee,  had  sent  to  the  mother's 
home  in  Italy. 

The  evidence  shows  that  Florinda  Petrosino  had  at  times 
sent  money  to  the  mother  of  the  deceased  employee  during  a 
period  covering  more  than  fourteen  years,  the  highest  amount  at 
one  time  being  $5  and  the  lowest  amount  $2,  and  that  in  all, 
up  to  the  present,  she  had  sent  money  about  forty  times.  It 
does  not  appear  on  the  evidence  when  the  aunt,  Florinda  Pet- 
rosino, began  to  send  money  to  the  parents  of  Carlo  Caliendo. 
She  was  on  a  visit  to  Italy  about  fourteen  years  ago,  and  she 
had  sent  money  to  the  mother  before  that  time  and  since,  and 
apparently  most  of  the  money  that  she  sent  was  after  the  death 
of  the  employee.  All  of  the  money  so  paid  was  in  the  form  of  a 
gratuity.  The  earnings  of  the  sister  who  was  an  apprentice 
were  hardly  suflScient  to  support  herself,  and  there  is  no  evi- 
dence to  show  that  any  of  her  earnings  were  paid  to  the  mother 
or  sister,  and  we  find  that  there  was  no  dependency  either 
upon  the  sister  or  upon  the  aunt. 

We  find  that  the  mother  and  Celia  were  totally  dependent 
upon  the  wages  of  Carlo  for  support,  and  we  find  that  there  is 
due  from  the  insurer  the  amount  of  $4  a  week  from  the  date  of 
the  injury,  to  continue  for  a  period  of  three  hundred  weeks, 
one-half  to  be  paid  to  the  administratrix  for  the  benefit  of  the 
mother,  and  one-half  to  be  paid  to  the  sister,  Celia  Caliendo. 
The  requests  for  rulings  hereto  annexed  were  asked  for  by  the 
insurer,  and  in  so  far  as  they  are  inconsistent  with  these  find- 
ings, they  are  refused. 

James  B.  Carroll. 

David  T.  Dickinson. 

Joseph  A.  Parks. 

Insurer^ 8  Requests  for  Ridings. 

1.  Upon  all  the  evidence  the  Board  must  find  that  the  de- 
ceased employee  left  no  person  or  persons  totally  dependent 
upon  his  earnings  for  support. 
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2.  Upon  all  the  evidence  the  Board  must  find  that  the  mother 
of  the  deceased  workman  was  not  totally  dependent  upon  his 
earnings  for  support, 

3.  Upon  all  the  evidence  the  Board  must  find  that  the  sister 
of  the  deceased  workman,  Celia  Caliendo,  was  not  totally  de- 
pendent upon  the  earnings  of  the  deceased  workman  for  sup- 
port. 

4.  If  the  Board  finds  that  the  mother  of  the  deceased  work- 
man depended  for  her  means  of  subsistence  upon  her  earnings 
besides  the  earnings  of  her  son,  the  Board  must  find  that  the 
mother  was  not  totally  dependent  upon  the  earnings  of  the 
deceased  employee. 

5.  If  the  Board  finds  that  the  mother  of  the  deceased  work- 
man depended  for  her  means  of  subsistence  upon  the  contribu- 
tions of  her  sister-in-law,  Florinda  Petrosino,  besides  the  earn- 
ings of  her  son,  the  Board  must  find  that  the  mother  was  not 
totally  dependent  upon  the  earnings  of  the  deceased  employee, 

6.  If  the  Board  finds  that  the  mother  of  the  deceased  work- 
man depended  for  her  means  of  subsistence  upon  the  earnings 
of  one  of  her  daughters  besides  the  earnings  of  her  son,  the 
Board  inust  find  that  the  mother  was  not  totally  dependent 
upon  the  earnings  of  the  deceased  employee. 

7.  If  the  Board  finds  that  the  sister  of  the  deceased  work- 
man, Celia  Caliendo,  depended  for  her  means  of  subsistence 
upon  the  earnings  of  her  mother  besides  the  earnings  of  her 
brother  Carlo,  the  Board  must  find  that  the  sister  was  not 
totally  dependent  upon  the  earnings  of  the  deceased  workman. 

8.  If  the  Board  finds  that  the  sister  of  the  deceased  work- 
man, Celia  Caliendo,  depended  for  her  means  of  subsistence 
upon  the  earnings  of  her  sister  besides  the  earnings  of  her 
brother,  the  Board  must  find  that  the  sister  was  not  totally 
dependent  upon  the  earnings  of  the  deceased  employee. 

9.  If  the  Board  finds  that  the  sister  of  the  deceased  workman, 
Celia  Caliendo,  depended  for  her  means  of  subsistence  upon  the 
contributions  of  her  aunt,  Florinda  Petrosino,  besides  the  earn- 
ings of  her  brother,  the  Board  must  find  that  the  sister  was  not 
totally  dependent  upon  the  earnings  of  the  deceased  employee. 

10.  If  the  Board  finds  that  the  deceased  workman  was  not 
the  only  person  to  supply  his  mother  and  sister  Celia  with  the 
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means  for  their  subsistence,  the  Board  must  find  that  the 
mother  and  the  sister  Celia  were  not  totally  dependent  upon 
the  earnings  of  the  deceased  employee. 

American  Mutual  Liability  Insurance  Company, 

By  its  Attorney, 

Vittorio  Orlandini. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

Braley,  J.  "  If  death  results  from  the  injury  the  association 
shall  pay  the  dependents  of  the  employee  wholly  dependent 
upon  his  earnings  for  support  at  the  time  of  injury  a  weekly 
payment  equal  to  one-half  his  average  weekly  wages,  but  not 
more  than  $10  nor  less  than  $4  a  week,  for  a  period  of  three 
hundred  weeks  from  the  date  of  injtiry."  (St.  1911,  c.  751, 
Part  II.,  sect.  6.)  It  was  a  question  of  fact  whether  the.  mother 
and  sister  of  the  deceased  employee,  to  whose  support  he  had 
contributed,  were  wholly  dependent  upon  him  within  the  pro- 
visions of  the  statute.  (Bartley  v.  Boston  &  Northern  Street 
Railway,  198  Mass.  163;  Potts  v.  Niddrie  &  Benhar  Coal  Co. 
(1913),  A.  C.  531,  538.)  The  evidence  shows  that  they  are 
residents  of  Italy,  and  having  become  unable,  by  reason  of 
failing  eyesight,  to  follow  their  usual  occupations,  were  forced 
to  rely  wholly  upon  him  for  the  means  of  subsistence.  The 
insurer,  however,  contends  that  the  6  or  7  cents  a  day  earned 
by  another  sister  who  was  a  member  of  the  family,  and  the 
remittances  from  time  to  time  to  the  mother  of  various  sums  by 
an  aunt  of  the  decedent,  were  sufficient  to  take  the  case  out  of 
the  statute.  But  the  findings,  that  the  remittances  were  mere 
gratuities,  and  that  the  pittance  earned  by  the  sister  was  hardly 
sufficient  for  her  own  maintenance,  and  that  no  part  was  paid 
to  the  dependents,  who  never  relied  upon  either  for  aid,  elim- 
inates those  relatives  as  contributing  and  dependable  sources 
of  support.  It  being  plain  on  the  facts  that  during  his  life  the 
mother  and  sister  had  no  other  source  of  income  except  his 
earnings,  they  were  rightly  found  to  be  wholly  dependent  upon 
the  employee,  and  the  rulings  requested  could  not  be  given. 
Pryce  v.  Penrickber  Navigation  Colliery  Co.  (1902),  1  K.  B. 
221.) 

Decree  affirmed. 
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SPECIAL  BOARD  CASES. 


Case  No.  83. » 

Barney  Gillen,  Employee. 

Canada,  Atlantic  &  Plant  Steamship  Company,  Employer. 
Ocean  Accident  and  Guarantee  Corporation,  Ltd.,   In- 
surer. 

Ability  of  Employee  to  earn  has  been  rendered  negligi- 
ble BY  Reason  of  Injury,  and  he  is  therefore  en- 
titled TO  Total  Incapacity  Compensation. 

The  evidence  showed  that,  as  a  result  of  the  injury,  the  employee's  opportunity 
to  obtain  work  has  been  so  narrowed  that  he  has  found  it  impossible  to  get 
any  employment,  and  his  ability  to  earn  has  been  thereby  rendered  negligible. 
The  possibility  of  the  said  employee  obtaining  employment  is  so  remote,  and 
the  market  for  workmen  of  his  capacity  for  performing  work  so  inaccessible, 
that  he  is,  to  all  intents  and  purposes,  for  the  present  at  least,  totally  in- 
capacitated for  work. 

Heldt  that  the  employee  is  entitled  to  total  incapacity  compensation. 

Findings   and   Decision   of   the   Industrial  Accident   Board  on 

Review  of  Weekly  Payments. 

This  case  came  before  the  Industrial  Accident  Board  on 
review  of  weekly  payments,  under  section  12,  Part  III.,  of  the 
Workmen's  Compensation  Act,  on  Thursday,  Nov.  13,  1913, 
at  11  A.M.,  the  insurer  claiming  that  total  incapacity  for  work 
had  ceased. 

Dr.  William  H.  Ruddick,  who  was  appointed  as  the  im- 
partial physician  under  section  8,  Part  III.,  of  the  act  to  ex- 
amine the  employee,  reported  in  substance  as  follows:  — 

My  examination  revealed  signs  of  fracture  middle  third  right  tibia 
and  fibula;  fragments  of  both  bones  firmly  united;  line  of  union  very 
prominent;  muscles  lower  third  of  femur  and  leg  pale;  flabby  and  some- 
what wasted;  right  instep  depressed;  right  foot  fiat;  right  big  toe  anky- 
losed  at  base  and  swollen  tendons  contracted;  muscles  wasted;  evidence 
of  fracture  of  first  and  second  metatarsal  bones  and  outward  displace- 
ment of  these  bones,  causing  well-marked  deformity;  fairly  good  j<Nnt 
motion  right  knee  and  ankle. 

^  For  report  of  oommittee  of  aifoitnation  and  findings  of  Industrial  Aoci<l»nt  Boaid,  see  p.  141. 
Vol.  1,  MsMaclmaotto  Workmen's  Compenaation  Casee. 
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This  man  is  fifty-three  years  old,  and  his  chief  disability  seems  to  be 
confined  to  his  right  foot,  which  will  always  be  deformed,  due  to  the 
crushing  of  his  instep  at  the  time  of  his  injiuy. 

It  will  be  necessary  for  him  to  wear  a  special  boot  or  some  other  suitable 
contrivance  to  put  his  foot  in  shape  to  enable  him  to  get  about.  In  his 
present  condition  he  is  not  fit  to  work,  and  in  my  opinion  he  will  never 
be  able  to  do  longshoreman's  work  or  to  follow  any  similar  occupation. 

The  Board  finds  upon  this  report  and  the  evidence  of  the 
employee,  the  said  Barney  Gillen,  that  he  is  totally  incapaci- 
tated for  work. 

The  evidence  shows  that  the  employee,  the  said  Barney 
Gillen,  is  totally  incapacitated  for  work  as  a  longshoreman,  or 
for  any  similar  occupation,  or  for  any  other  kind  of  work  which 
requires  the  use  of  two  eflBcient  limbs.  The  employee  has 
endeavored  to  obtain,  and  has  been  unable  to  get,  any  work 
which  the  incapacity  due  to  the  injury  will  not  prevent  him 
from  performing,  and  has  therefore  been  unable  to  earn  any 
wages  since  the  time  of  his  injury. 

As  a  result  of  the  injury,  Gillen's  opportunity  to  obtain  work 
has  been  so  narrowed  that  he  has  found  it  impossible  to  get 
any  employment,  and  his  ability  to  earn  has  been  thereby  ren- 
dered negligible.  The  possibility  of  the  said  employee  obtain- 
ing employment  is  so  remote,  and  the  market  for  workmen  of 
his  capacity  for  performing  work  so  inaccessible,  that  he  is,  to 
all  intents  and  purposes,  for  the  present  at  least,  totally  inca- 
pacitated for  work.  The  possibility  of  relief  suggested  in  the 
report  of  the  impartial  physician  should  be  taken  advantage  of 
by  the  insurer,  and  every  effort  made  to  restore  the  said  em- 
ployee to  partial  working  eflSciency. 

The  Board  finds  that  the  said  employee  is  entitled  to  a  con- 
tinuance of  compensation,  due  on  account  of  his  incapacity  for 
work,  at  the  rate  of  $6.50  per  week,  subject  to  future  revision 
if  the  employee  is  furnished  or  is  able  to  obtain  work  which  the 
incapacity  due  to  the  injury  will  not  prevent  him  from  per- 
forming. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 
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Case  No.  85. 

Ida  S.  Nichols,  Administratrix  of  the  Estate  of  Charles 

Nichols,  Employee. 
Webber  Brothers  Shoe  Company,  Employer.    . 
London  Guarantee  and  Accident  Company,  Ltd.,  Insurer. 

May  Additional  Compensation,  paid  before  Death  ox 
Account  of  Certain  Specified  Injuries,  be  deducted 
FROM  Compensation  due  the  Widow?  Industrial 
Accident  Board  rules  that  no  Deductions  may  be 
MADE.    Supreme  Judicla^l  Court  affirms  Decision  of 

Board. 

The  employee  received  an  injury  which  neceasitated  the  amputation  of  the  third 
finger  of  the  right  hand.  Later,  biood  poisoning  set  in  and  death  ensued. 
Under  section  11  (d),  Part  II.,  the  employee  was  entitled  to  the  payment  of 
half  his  average  weekly  wages  for  a  period  of  twelve  weeks,  in  addUion  to  the 
payments  due  on  account  of  incapacity  for  work,  the  amputation  of  the  finger 
being  one  of  the  "specified  injuries"  for  which  the  specified  compensation 
named  should  be  paid  "in  addition  to  all  other  compensation."  Subsequent 
to  the  payment  of  the  "additional  compensation"  the  employee  died,  and 
the  insurer  requested  the  Board  to  rule  as  to  whether  the  amount  paid  as 
"additional  compensation"  should  not  be  properly  deducted  from  the  com- 
pensation due  the  widow. 

Decision.  —  The  Industrial  Accident  Board  ruled  that  the  statute  makes  it  obli- 
gatory upon  the  insurer  to  pay  the  additional  compenaationt  and  that  no  pro- 
vision is  made  for  its  deduction  if  death  results  from  the  injury. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 

Agreed  Siaiemeni  of  Facts. 

This  accident  occurred  Jan.  17,  1913.  The  injury  was  blood 
poisoning,  necessitating  the  amputation  of  the  third  finger  of 
the  right  hand  at  the  middle  of  the  metacarpal  bone.  Death 
finally  resulted,  on  April  2,  1913.  Deceased  was  earning  $8.50 
per  week;  entitled  to  compensation  at  the  rate  of  $4.25  per 
week.  He  had  received  during  his  lifetime  twelve  weeks  of 
compensation  at  $4.25  per  week.  The  question  to  be  deter- 
mined: ''Is  insurance  company  entitled  to  deduct  the  twelve 
weeks'  compensation  paid  him  during  his  lifetime  out  of  three 
hundred  weeks'  due  him  for  the  death?  " 

Ida  S.  Nichols, 

Adminuiratrix. 
London  Guarantee  and  Accident  Company,  Ltd., 

H.  S.  Aveby,  Attorney. 
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Findings  and  Decision  of  the  Industrial  Accident  Board. 

The  above  case  was  submitted  to  the  Industrial  Accident 
Board  on  Wednesday,  June  18,  1913,  upon  the  foregoing  agreed 
statement  of  facts,  the  question  involved  being  whether  the  in- 
surer had  the  right,  under  the  Workmen's  Compensation  Act, 
to  deduct  from  the  compensation  due  the  widow  as  the  sole 
dependent  of  the  employee  the  additional  payments  made  dur- 
ing the  first  twelve  weeks  after  his  injury,  and  prior  to  his 
death,  for  the  loss  by  severance  of  the  third  finger  of  the  right 
hand  at  the  middle  of  the  metacarpal  bone,  as  provided  by 
section  11  {d).  Part  II.,  of  the  statute. 

The  Board  rules,  following  the  English  case  of  Williams  v. 
Vauxhall  Colliery  Company,  Limited,  9  M-S  120,  that  the  de- 
pendents have  a  separate  and  independent  right  in  the  event 
of  the  employee's  death,  and  that  the  additional  compensation 
paid  under  these  circumstances  cannot  be  deducted,  the  said 
section  11,  Part  II.,  providing  that  "in  case  of  the  following 
specified  injuries,  the  amounts  hereinafter  named  shall  be  paid 
in  addition  to  all  other  compensation,"  the  words  "in  addition 
to  all  other  compensation"  making  it  obligatory  upon  the  in- 
surer to  pay  this  additional  compensation,  and  no  provision  is 
made  for  its  deduction  if  death  results  from  the  injury. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

Braley,  J.  The  injury  causing  death  is  stated  to  have  been 
blood  poisoning,  necessitating  the  amputation  of  the  third  finger 
of  the  right  hand  at  the  middle  of  the  metacarpal  bone,  for 
which  the  employee  received  twelve  weeks'  compensation  in 
addition  to  the  amount  for  disability.  The  insurer  contends 
that  the  payments  for  loss  of  the  finger  should  have  been  de- 
ducted from  the  compensation  awarded  to  the  widow.  It  is 
plain  under  sections  6,  9  and  10  of  St.  1911,  chapter  761,  Part 
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II.9  that  if  weekly  payments  for  total  or  partial  disability  had 
been  made  to  an  injured  employee  before  his  death,  the  com- 
pensation to  dependents  begins  only  at  the  date  of  the  last  of 
such  payments.  But  section  11  (d),  as  amended  by  St.  1912, 
chapter  571,  section  2,  St.  1913,  chapter  448,  section  1,  chapter 
686,  section  1,  provides  that  for  the  loss  by  severance  of  at 
least  one  phalange  of  a  finger,  one-half  of  the  average  weekly 
wage,  but  not  to  exceed  or  fall  below  a  certain  sum  for  each 
week,  shall  be  paid  for  a  period  of  twelve  weeks  in  addition  to 
all  other  compensation.  The  sections  are  not  repugnant,  and 
the  wording  is  unambiguous.  It  is  common  knowledge  that  a 
workman  may  receive  personal  injuries  arising  out  of  and  in 
the  cpurse  of  his  employment  resulting  in  disability  and  enti- 
tling him  to  compensation,  although  no  loss  in  whole  or  in  part 
to  any  member  or  organ  of  the  body  is  suffered.  The  bodily 
impairment  following  upon  the  loss  or  reduction  of  normal 
vision,  or  the  loss  wholly  or  partially  of  hands  or  feet  as 
enumerated  in  the  statute,  doubtless  led,  by  reason  of  the 
permanent  character  of  the  disability  and  the  resultant  loss  of 
earning  power,  to  putting  specifically  upon  the  insurer  the 
burden  of  additional  payments  during  the  periods  named, 
which  are  declared  to  be  separate  from  "all  other  compen- 
sation." The  statute  not  having  been  designed  to  promote 
but  to  decrease  the  opportunity  for  unnecessary  litigation,  its 
purpose  will  be  best  subserved  if  plain  words  are  given  their 
ordinary  signification,  and  no  provision  being  found  in  section  6 
for  any  deduction  of  this  amount,  the  widow  as  the  sole  depend- 
ent is  entitled  to  compensation  from  the  date  of  the  accident, 
at  the  rate,  and  for  the  period  specified,  in  the  decision  of  the 
Industrial  Accident  Board.     (Cripps'  Case,  216  Mass.  586.) 

Decree  affirmed. 

Decree. 

This  case  came  on  to  be  heard  after  rescript  from  the  Supreme 
Judicial  Court,  and  upon  consideration  thereof,  and  in  com- 
pliance with  said  rescript,  it  is  ordered,  adjudged  and  decreed 
that  the  London  Guarantee  and  Accident  Company,  Ltd., 
the  insurer,  pay  to  Ida  S.  Nichols,  widow  of  and  dependent 
upon  Charles  Nichols,  $4.25  weekly,  as  compensation  for  dis- 
ability and  death,  from  the  date  of  the  last  payment  to  said 
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Charles  Nichols  in  person  of  said  amount  as  weekly  compensa- 
tion for  disability,  but  without  any  deduction  for  any  amount 
paid  to  said  Nichols  because  of  the  loss  of  his  finger;  provided 
however,  that  all  payments,  including  those  made  to  said 
Nichols  in  person,  are  to  be  limited  to  a  period  of  three  hun- 
dred weeks  from  the  date  of  the  injury,  to  wit,  from  Jan.  17, 
1913,  and  that,  except  as  hereby  modified,  the  decree  hitherto 
entered  by  this  court  be  and  the  same  is  hereby  afiirmed. 

By  the  Court, 

Henry  E.  Bellew, 

Assistant  Clerk. 
Apbil  7,  1914. 


Case  No.  87. 

Daniel  Murphy  of  Lancaster,  Mass.,  Partial  Dependent 
OF  Walter  Murphy  of  Lancaster,  Mass.,  Employee, 

BiGELOw  Carpet  Company  of  Clinton,  Mass.,  Employer. 

American  Mutual  Liability  Insurance  Company  of  Bos- 
ton, Mass.,  Insurer, 

If  Death  results  from  the  Injury,  Dependents  partly 
Dependent  entitled  to  Same  Proportion  of  Weekly 
Payment  as  Amount  contributed  bears  to  Annual 
Earnings.  Shall  Value  of  Board  be  deducted  from 
Amount  •  contributed?  Industrial  Accident  Board 
rules  that  board  shall  not  be  deducted  from 
Amount  contributed.  Entire  Wages  contributed. 
Half  Wages,  or  Minimum  Weekly  Payment,  awarded. 
Supreme  Judicial  Court  affirms  Decision  of  Board. 

The  employee,  a  minor,  contributed  all  of  his  wages,  amounting  to  $5.67  a  week,  to 
his  father.  The  father  was  not  wholly  dependent  upon  the  wages  of  the  son 
for  support,  for  the  reason  that  he  worked  himself  and  earned  wages  and  had 
other  children  working,  but  he  was  partially  dependent,  and  the  question  is, 
what  amount  should  be  paid  the  father  as  a  partial  dependent,  under  the 
Workmen's  Compensation  Act,  the  son  earning  $5.67  a  week  and  paying  all  of 
it  to  the  father?  In  other  words,  is  the  father  entitled  to  the  minimum  of  $4  a 
week,  or  should  there  be  a  deduction  from  the  minimum  amoimt,  on  account 
of  the  fact  that  the  employee,  while  contributing  all  of  his  earnings  to  his 
father,  was  supported  by  the  father,  and  his  maintenance  was  at  least  $2.50 
a  week? 
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Hdd,  that  the  employee  contributed  his  entire  earnings  to  the  dependent,  the  pro- 
portion contributed  being  100  per  cent.,  and  that  there  is  due  the  said  de- 
pendent 100  per  cent,  of  the  minimum  compensation  provided  by  the  statute; 
that  is,  the  payment  of  $4  a  week  for  three  hundred  weeks  from  the  date  of  the 
injury. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  —  The  Supreme  Judicial  Coiu*t  affirms  the  findings  of  the  Industrial 
Accident  Board. 

Agreed  Statement   of  Facts   and   Questions   raised   thereon   for 

Decision  by  the  Industrial  Accident  Board. 

Walter  Murphy,  a  minor,  fifteen  years  of  age,  was  employed 
in  the  card  room  of  the  Bigelow  Carpet  Company  on  or  about 
Sept.  20,  1912,  and  on  that  date,  while  taking  some  waste  from 
a  machine,  his  hand  was  caught  and  badly  lacerated,  this 
happening  in  the  course  of  and  arising  out  of  his  employment, 
and  as  a  result  of  said  injury  death  ensued  on  Sept.  26,  1912. 

At  the  time  of  the  injury  the  average  weekly  wages  of  the 
deceased  were  $5.67,  all  of  which  he  turned  in  to  his  father, 
Daniel  Murphy.  There  is  no  claim  that  either  the  employee  or 
employer  was  guilty  of  serious  and  willful  misconduct. 

Daniel  Murphy  resides  in  the  town  of  Liancaster.  At  the 
time  of  the  injury  his  family  consisted  of  his  wife  and  nine 
minor  children.  Of  these  children  three  were  at  work  and 
earning,  in  the  aggregate,  $21.67  per  week,  which  was  turned 
over  to  the  father.  Daniel  Murphy  himself  was  employed  in  a 
foundry  in  Clinton  and  earned  in  the  neighborhood  of  $10.50 
each  week.  He  maintained  the  deceased,  furnishing  him  board, 
lodging  and  clothing,  which  cost  at  least  $2.50  per  week.  The 
above  was  the  entire  income  of  the  family  and  was  all  needed 
and  used  for  their  support,  there  being  no  surplus  remaining. 

On  the  foregoing  facts  the  parties  are  agreed.  They  also 
agree  that  Daniel  Murphy's  claim  comes  under  section  6,  Part 
II.,  of  the  Workmen's  Compensation  Act. 

The  question  on  which  the  parties  cannot  agree  is  whether 
Daniel  Murphy  is  entitled  to  $4  a  week  minimum  compensation 
or  some  fraction  thereof.  The  insurance  company  claims  that 
in  determining  the  amount  of  compensation  the  fact  should  be 
considered  that  the  father  paid  the  expense  of  the  son's  main- 
tenance to  the  extent  at  least  of  $2.50  per  week,  and  therefore 
could  not  have  been  dependent  to  the  full  extent  on  the  earn- 
ings of  the  son. 

The  claimant  maintains  that  this  cost  of  maintenance  should 
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not  be  deducted  from  the  earnings  of  the  deceased  in  arriving 
at  the  amount  contributed  by  him  to  the  claimant  weekly, 
in  calculating  the  extent  of  the  partial  dependency. 

American  Mutual  LiABiLtTT  Insurance  Company, 

Charles  E.  Hodoes, 
Daniel  Murphy, 
By  George  E.  O'Toole. 

Findings  and  Decision  of  the  Industrial  Accident  Board. 

According  to  the  annexed  agreed  statement  of  facts,  Walter 
Murphy,  who  was  insured  under  the  Workmen's  Compensation 
Act,  while  in  the  employ  of  the  Bigelow  Carpet  Company,  on 
or  about  Sept.  20,  1912,  met  with  a  personal  injury  from  which 
he  died  on  the  26th  of  September,  1912.  The  injury  arose  out 
of  and  in  the  course  of  his  employment.  At  the  time  of  his 
death  he  was  a  minor,  fifteen  years  of  age,  and  lived  at  home 
with  his  father,  Daniel  Murphy,  to  whom  he  contributed  all  of 
his  wages,  amounting  to  $5.67  a  week.  The  father  was  not 
wholly  dependent  upon  the  wages  of  the  son  Walter  for  support, 
for  the  reason  that  he  worked  himself  and  earned  wages  and 
had  other  children  working,  but  he  was  partially  dependent, 
and  the  question  is,  what  amount  should  be  paid  the  father  as 
a  partial  dependent,  under  the  Workmen's  Compensation  Act, 
the  son  earning  $5.67  a  week  and  paying  all  of  it  to  the  father. 
In  other  words,  is  the  father  entitled  to  the  minimum  of  $4  a 
week,  or  should  there  be  a  deduction  from  the  minimum 
amount,  on  account  of  the  fact  that  the  boy  Walter,  while  con- 
tributing  all  of  his  earnings  to  his  father,  was  supported  by  the 
father,  and  his  maintenance  was  at  least  $2.50  a  week? 

The  Industrial  Accident  Board  finds  that  inasmuch  as  the 
sum  contributed  by  the  son  Walter  to  his  father  was  the  entire 
weekly  wage  of  the  son,  and  not  a  fractional  part  thereof,  the 
father  is  entitled,  as  such  partial  dependent,  to  the  full  mini- 
mum weekly  compensation  of  $4  a  week,  and  not  to  a  fractional 
part  of  $4  a  week.  The  Workmen's  Compensation  Act,  section 
6,  Part  II.,  provides  that  if  the  employee  leaves  dependents 
only  partly  dependent  upon  his  earnings  for  support,  there  shall 
be  paid  such  dependents  a  weekly  compensation  equal  to  the 
same  proportion  of  the  weekly  pajonents  for  the  benefit  of  per- 
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sons  wholly  dependent  as  the  amount  contributed  by  the  ena- 
ployee  to  such  partial  dependents  bears  to  the  annual  earnings 
of  the  deceased  at  the  time  of  his  injury.    There  is  no  provision 
in  the  act  which  provides  for  any  deduction  from  an  employee's 
wages  when  the  employee  contributes  to  the  dependent  all  of 
his  wages.    The  section  above  referred  to  provides  for  a  case 
where  only  part  of  the  employee's  earnings  are  contributed  to 
the  dependent,   and  the  statute  gives  no  rule  by  which  to 
measure  the  extent  of  the  compensation  due  the  partial  depend- 
ent when  the  employee  contributes  all  of  his  earnings,  leaving 
it  fair  to  assume  that  it  was  the  intention  of  the  Legislature  in 
such  a  case  that  the  rule  provided  should  be  adopted;  that  one- 
half  of  the  wages  of  the  employee  should  go  to  the  dependent, 
which  never  should  be  less  than  the  minimum  of  $4  per  week. 
Notwithstanding  the  English  case  of  Tamworth  Colliery  Co., 
Ltd.,  V.  Hall,  4  B.  W.  C.  313,  in  which  it  was  held  that  the  cost 
of  the  maintenance  of  the  son  and  the  value  to  the  father  of 
the  son's  services  in  the  barber  business  should  be  taken  into 
account  in  estimating  the  amount  of  compensation  belonging 
to  the  dependent  under  the  act,  we  find  that  there  is  no  pro- 
vision in  our  statute  for  any  such  deduction.     The  statute 
explicitly  states  that  the  dependent  is  entitled  to  the  same 
proportion  of  the  weekly  payments  as  the  amount  contributed 
bears  to  the  annual  earnings.     Had  the  amount  contributed 
been  $4  instead  of  $5.67,  the  claimant  would  have  been  en- 
titled, under  section  6^  Part  II.,  to  four  hundred-five  hundred 
sixty-sevenths  of  the  minimum  of  $4,  that  is,  to  the  payment  of 
$2.82  a  week  for  the  statutory  period.    We  therefore  find  that 
the  deceased  employee,  Walter  Murphy,  contributed  his  entire 
earnings  to  the  dependent  Daniel  Murphy,  the  proportion  con- 
tributed being  100  per  cent.,  and  that  there  is  due  the  said 
dependent  from  the  insurer  100  per  cent,  of  the  minimum  com- 
pensation provided  by  the  statute,  that  is,  the  payment  of  $4 
a  week  for  three  hundred  weeks  from  Sept.  20,  1912,  the  date 
of  the  injury. 

James  B.  Carroll. 

Dudley  M.  Holman. 

Da\^d  T.  Dickinson. 

Edw.  F.  McSweenet. 

Joseph  A.  Parks. 
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Decree  of  Supreme  Judicial  Court  on  Appeal, 

Hammond,  J.  At  the  time  Walter  Murphy  was  injured  he 
was  fifteen  years  of  age  and  was  earning  $5.67  a  week,  all  of 
which  he  had  been  turning  in  to  his  father,  Daniel  Murphy. 
The  latter's  family  consisted  of  his  wife  and  nine  minor  chil- 
dren, including  Walter.  Of  these  children  three  were  at  work 
"earning,  in  the  aggregate,  $21.67  per  week,  which  was  turned 
over  to  the  father."  The  father  earned  about  $10.50  a  week, 
and  these  sums  constituted  the  entire  income  of  the  family  and 
were  "all  needed  and  used  for  their  support,  there  being  no 
surplus  remaining."  The  father  maintained  his  son  Walter, 
furnishing  him  board,  lodging  and  clothing,  which  cost  at  least 
$2.50  a  week.  The  only  question  is  whether  the  father  is  en- 
titled to  $4  a  week  minimum  compensation,  or  some  fraction 
thereof.  The  insurance  company  claims  "that  in  determining 
the  amount  of  compensation  the  fact  should  be  considered  that 
the  father  paid  the  expense  of  the  son's  maintenance  to  the 
extent  of  at  least  .  .  .  $2.50  per  week,  and  therefore  could  not 
have  been  dependent  to  the  full  extent  of  the  earnings  of  the 
son."  The  claimant  maintains  "that  this  cost  of  maintenance 
should  not  be  deducted  from  the  earnings  of  the  deceased  in 
arriving  at  the  amount  contributed  by  him  to  the  claimant 
weekly,  in  calculating  the  extent  of  the  partial  dependency." 

The  Industrial  Accident  Board,  in  rendering  its  decision, 
after  finding  that  inasmuch  as  the  sum  contributed  by  Walter 
was  the  entire  "weekly  wage"  of  the  son,  and  not  a  fractional 
part  thereof,  "the  father  is  entitled,  as  such  partial  dependent, 
to  the  full  minimum  weekly  compensation  of  $4  a  week,  and 
not  to  a  fractional  part  of  $4  a  week,"  uses  the  following  lan- 
guage as  explanatory  of  the  grounds  of  its  decision:  — 

The  Workmen's  Compensation  Act,  section  6,  Part  II.,  provides  that 
if  the  employee  leaves  dependents  only  partly  dependent  upon  his  earn- 
ings for  support,  there  shall  be  paid  such  dependents  a  weekly  com- 
pensation equal  to  the  same  proportion  of  the  weekly  payments  for 
the  benefit  of  persons  wholly  dependent  as  the  amount  contributed 
by  the  employee  to  such  partial  dependents  bears  to  the  annual  earn- 
ings of  the  deceased  at  the  time  of  his  injury.  There  is  no  provision 
in  the  act  which  provides  for  any  deduction  from  an  employee's  wages 
when  the  employee  contributes  to  the  dependent  all  of  his  wages.  The 
section  above  referred  to  provides  for  a  case  where  only  part  of  the  em- 
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ployee's  earnings  are  contributed  to  the  dependent,  and  the  statute 
gives  no  rule  by  which  to  measure  the  extent  of  the  compensation  due 
the  partial  dependent  when  the  employee  contributes  all  of  his  earn- 
ings, leaving  it  fair  to  assume  that  it  was  the  intention  of  the  Legis- 
lature, iit  such  a  case,  that  the  rule  provided  should  be  adopted;  that 
one-half  of  the  wages  of  the  employee  should  go  to  the  dependent,  which 
never  should  be  less  than  the  minimum  of  $4  per  week.  Notwithstanding 
the  English  case  of  Tamworth  CJolliery  Co.,  Ltd.,  v.  Hall,  4  B.  W.  C. 
313,  in  which  it  was  held  that  the  cost  of  the  maintenance  of  the  son 
and  the  value  to  the  father  of  the  son's  services  in  the  barber  business 
should  be  taken  into  account  in  estimating  the  amount  of  compensation 
belonging  to  the  dependent  under  the  act,  we  find  that  there  is  no  pro- 
vision in  our  statute  for  any  such  deduction.  The  statute  explicitly 
states  that  the  dependent  is  entitled  to  the  same  proportion  of  the  weekly 
payments  as  the  amoimt  contributed  bears  to  the  annual  earnings.  Had 
the  amount  contributed  been  S4  instead  of  $5.67,  the  claimant  would 
have  been  entitled,  under  section  6,  Part  II.,  to  H^  of  the  minimum 
of  $4;  that  is,  to  the  payment  of  $2.82  a  week  for  the  statutory  period. 
We  therefore  find  that  the  deceased  employee,  Walter  Murphy,  con- 
tributed his  entire  earnings  to  the  dependent  Daniel  Murphy,  the  pro- 
portion contributed  being  100  per  cent.,  and  that  there  is  due  the  said 
dependent  from  the  insurer  100  per  cent,  of  the  minimum  compensation 
provided  by  the  statute,  that  is,  the  payment  of  $4  a  week  for  three 
hundred  weeks  from  Sept.  20,  1912,  the  date  of  the  injury. 

We  adopt  the  reasoning  of  the  Boards  and  there  is  not  much 
more  to  be  said. 

This  statute  was  the  beginning  of  a  new  kind  of  legislation, 
and  was  dealing  with  a  class  of  .cases  involving  an  infinite 
variety  of  circumstances.  The  Legislature  may  well  have 
thought  that  it  was  not  wise  to  attempt  at  first  to  provide  a 
specific  rule  for  every  possible  case,  but  simply  to  provide  a 
few  general  rules  easily  understood  and  easy  of  application  and, 
as  experience  dictated,  from  time  to  time  to  make  changes.  In 
the  present  case  the  father  had  a  large  family  which  he  was 
legally  bound  to  support,  and  this  he  was  bound  to  do,  whether 
the  children  could  help  or  not.  The  amount  contributed  by 
Walter  went  to  help  the  father  in  the  support  of  the  whole 
family.  Whether  it  is  wise  to  distinguish  as  to  the  support  of 
the  individual  members  of  a  family  in  a  case  like  this,  as  the 
insurer  suggests,  is  for  the  Legislature.  We  think  that  the 
conclusion  of  the  Accident  Board  is  in  accordance  with  the  lan- 
guage of  the  statute. 

Decree  affirmed. 
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Cabs  No.  121.  ^ 

Barnard  Portnoy,  Employee. 

Standard  Grocery  Company,  Employer. 

ProELiTY  AND  CASUALTY  COMPANY  OF  New  York,  Insurer. 

Application  of  Insurer  for  Permission  to  suspend  Weekly 
Payments  denied.  Employee  totally  incapacitated 
FOR  Work  by  Reason  of  the  Injury.  Board  recom- 
mends THAT  Insurer  make  Recommendations  of  Impar- 
tial Physician  Effective. 

The  insurer  applied  for  permission  to  discontinue  the  payment  of  compensation, 
alleging  that  the  employee  was  no  longer  totally  incapacitated  for  work  by 
reason  of  the  injury  received  on  July  3,  1912.  The  Board  referred  the  em- 
ployee to  an  impartial  physician*  who  reported  that  he  was  still  unable  to  do 
the  work  of  a  grocery  clerk,  and  recommended  that  the  treatment  suggested 
by  the  employee's  physician  be  afforded  him. 

Held,  that  the  employee  is  now  totally  incapacitated  for  work,  and  a  recommenda- 
tion is  made  that  the  insurer  furnish  necessary  medical  treatment  for  the  pur- 
I>OBe  of  restoring  the  employee  to  normal  working  efficiency. 

Findings   and   Decision  of  the   Industrial  Accident   Board  on 

Review  of  Weekly  Payments. 

The  claim  for  a  review  of  weekly  payments,  under  Part 
III.,  section  12,  having  been  filed,  the  Industrial  Accident 
Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  April  16,  1914,  at  10.45 
A.M.,  and  finds  and  decides  as  follows:  — 

The  weekly  payments  were  suspended  by  the  insurer  on 
March  24,  1914,  the  claim  being  made  that  the  employee,  Bar- 
nard Portnoy,  was  no  longer  totally  incapacitated  for  work  by 
reason  of  the  injury  of  July  3,  1912. 

John  M.  Morrison  appeared  for  the  insurer,  and  Maurice  L. 
Marcus  for  the  employee. 

The  following  evidence  was  introduced :  — 

Robert  C.  Gwinn,  M.D.,  stated  that  he  had  examined  Port- 
noy, at  the  request  of  the  insurer,  three  times  since  the  date  of 
the  hearing,  —  in  July  of  last  year  and  February  and  March 
of  this  year,    At  the  time  of  the  examination  in  July  the  move- 

>  For  report  of  oommittee  of  arbitration,  see  p.  212,  Vol.  1,  Masaachueette  Workmen's  Compen- 
sation Cases. 
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ment  of  the  arm  was  limited;  when  carried  above  a  right 
angle  it  caused  a  great  deal  of  pain,  which  the  doctor  attrib- 
uted to  the  result  of  the  adhesions  from  the  operation  which 
had  been  previously  performed  for  the  relief  of  an  inflamma- 
tory condition  of  the  bursa.  When  Dr.  Gwinn  saw  PortnoJ" 
two  months  after  the  operation,  the  adhesions  from  the  opera- 
tion had  not  disappeared.  In  February  he  had  pretty  good 
movement  of  the  shoulder  joint;  there  was  some  resistance 
when  the  arm  was  raised  above  a  right  angle;  at  that  time  he 
thought  the  adhesions  were  still  present;  he  found  no  wasting 
or  atrophy  of  the  muscles;  he  still  had  some  post-operative  ad- 
hesions. He  last  examined  him  on  March  21.  Measurement 
showed  no  atrophy  of  the  muscles,  and  he  raised  his  arm  to  a 
right  angle  and  let  it  drop  suddenly.  He  did  not  think  his 
condition  had  changed  except  that  the  adhesions  had  loosened 
up  a  trifle.  He  did  not  consider  him  disabled.  His  only  symp- 
tom was  the  pain  in  his  upper  arm  when  he  would  raise  it 
above  a  right  angle.  There  was  no  physical  condition  to 
justify  disability  at  that  time;  there  was  no  reason  why  he 
should  not  return  to  work,  —  not  heavy  work,  but  some  form 
of  work  to  increase  the  movement  of  the  muscles.  Work  would 
be  beneficial  to  him.  So  far  as  the  physical  examination  went, 
his  condition  now  is  the  same  as  it  was  before  the  o]>eration. 
He  could  not  raise  his  arm  any  better  at  the  last  examination 
than  he  could  at  the  examination  on  March,  1913. 

John  D.  Adams,  M.D.,  stated  that  he  examined  Portnoy,  at 
the  request  of  the  Fidelity  and  Casualty  Company  of  New 
York,  on  March  27,  1914.  The  examination  showed  no  atrophy 
of  the  shoulder  muscle.  Rotation  of  the  arm  in  the  shoulder 
joint  showed  perfectly  free  movement,  without  muscle  spasm, 
and  no  involvement  of  the  shoulder  joint  proper.  There  was  no 
surface  temperature.  Motions  of  the  arm  could  be  elicited  to 
two-thirds  abduction,  so  called,  raising  the  arm  from  the  side; 
at  that  point  there  seemed  to  be  a  mechanical  resistance,  al- 
though he  was  able  to  force  the  arm  to  almost  full  extent  with- 
out the  presence  of  muscle  spasm  or  a  great  deal  of  discomfort. 
There  is  no  disability  in  this  patient  to  prevent  the  performance 
of  certain  types  of  labor.  He  should  be  able  to  stoop  over  and 
lift  objects.    There  might  be  some  mechanical  resistance  in  the 
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motions  of  extreme  reaching.  The  resistance  is  due,  in  part,  to 
the  post-operative  adhesions,  and  may  be  due  to  rheumatic 
conditions.  Dr.  Adams  stated  that  what  resistance  there  is  is  a 
purely  voluntary  thing,  as  he  was  able  to  force  the  arm  up  to 
its  full  extent.  Whatever  resistance  there  is  is  capable  of  being 
overcome  with  a  certain  amount  of  exercise  and  forcible  move- 
ment of  the  arm.  At  the  time  of  the  examination  at  the  dis- 
pensary he  prescribed  a  treatment  because  he  found  that  this 
man  had  voluntary  limitation  of  the  motion  of  the  arm,  and  he 
was  given  the  advice  to  use  it.  Portnoy  requires  no  treatment 
now  but  what  he  can  do  himself.  When  he  forced  Portnoy's 
arm,  he  complained  of  discomfort.  Dr.  Adams  would  not  call 
it  pain.    Two-thirds  of  the  motion  of  the  arm  was  perfect. 

Barnard  Portnoy  stated  that  the  condition  of  his  arm  is 
about  the  same  now  as  it  was  a  year  ago.  He  has  more  pain 
now  than  before  the  operation.  He  cannot  raise  his  right  arm 
above  his  head  without  pain.  He  has  tried  to  find  some  light 
work  to  do,  but  without  success.  He  also  tried  to  get  a  city 
position,  but  was  unable  to  do  this,  as  he  now  lives  in  Maiden. 
Portnoy  is  married  and  has  six  children.  He  has  no  other 
source  of  income.  He  did  not  try  to  find  work  at  the  Standard 
Grocery  Company,  as  Mr.  Buck  promised  to  find  some  employ- 
ment for  him  there. 

The  Industrial  Accident  Board  decided  to  send  the  employee 
to  an  impartial  physician  for  an  examination,  as  provided  by 
Part  III.,  section  8,  of  the  Workmen's  Compensation  Act,  and 
Dr.  Francis  D.  Donoghue,  who  made  the  examination,  reported 
as  follows:  — 

First  examination  Nov.  4,  1913;  second,  April  21,  1914.  For  im- 
mediate effects  and  so  forth,  see  report  of  November  4.  Following  last 
examination  he  was  seen  by  Dr.  Granger  and  Dr.  Cotton  on  March  30, 
1914,  and  Dr.  Codman  on  April  11.  Dr.  Cotton  recommended  that  he  go 
to  the  Boston  City  Hospital  for  treatment,  and  Dr.  Codman  recommended 
him  to  the  Massachusetts  General  Hospital. 

In  Dr.  Codman's  opinion  'Hhere  was  a  jog  at  the  point  where  the 
tuberosity  passes  under  the  right  acromion,  due  to  some  irregularity  in 
the  base  of  the  sub-deltoid  bursa,  and  should  be  exercised." 

On  passive  motion  the  arm  can  be  put  to  substantial  normal  limits, 
but  on  voluntary  effort  it  catches  at  the  impinging  point  at  the  right 
acromion,  and  when  the  impinging  occurs,  he  loses  control.    There  seems 
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to  be  some  tenderness  on  pressure  at  the  anterior  edge  of  the  deltoid,  and 
the  anterior  edge  of  the  muscle  running  down  from  the  deltoid  tubercle 
on  the  clavicle  seems  to  be  thinner  than  on  the  left,  and  there  is  some 
restriction  caused  by  periarthritic  adhesions. 

He  is  still  unable  to  do  the  work  of  the  grocery  clerk,  but  could  do  a 
considerable  amount  of  work  where  fuU  and  accurate  use  of  the  arm  was 
not  required.  For  his  future,  it  seems  to  me  that  it  would  be  better  to 
cany  out  the  treatment  indicated,  either  by  the  recommendation  of  Dr. 
Cotton  or  by  the  recommendation  of  Dr.  Codman,  to  see  if  full  return  of 
function  of  the  shoulder  cannot  be  obtained,  rather  than  to  continue  as  a 
man  with  a  partially  disabled  arm. 

Accepting  the  advice  of  Dr.  Codman,  he  intends  to  enter  the  Massa- 
chusetts General  Hospital  or  go  to  Dr.  Codman's  private  hospital. 

Upon  all  the  evidence,  the  Industrial  Accident  Board  finds 
that  the  employee,  Barnard  Portnoy,  is  now  totally  incapaci- 
tated for  work  by  reason  of  the  injury,  and  is  entitled  to  the 
payment  of  a  weekly  compensation  of  $7,  dating  from  the  time 
of  the  last  payment,  on  March  24,  1914,  and  continuing  during 
said  total  incapacity  for  work.  The  Board  recommends  that 
the  insurer  furnish  the  medical  treatment  which  is  necessary  to 
restore  the  said  employee  to  normal  physical  efficiency,  and 
that  the  employee  endeavor  to  obtain  and  perform  any  work 
which  the  incapacity  due  to  the  injury  will  not  prevent  him 
from  performing  upon  the  date  immediately  following  the  period 
during  which  the  treatment  recommended  has  accomplished  the 
greatest  benefit,  compensation  to  be  then  paid  in  accordance 
with  his  ability  to  earn,  as  provided  by  Part  II.,  section  10,  of 
the  act. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Edw.  F.  McSweenet. 

Joseph  A.  Parks. 
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Cass  No.  299.  > 

Charles  H.  Hunnewell,  Employee. 

George  W.  Van  Rankin  Company,  Employer. 

Casualty  Company  of  America,  Insurer. 

Partial  Incapacity  for  Work  due  to  a  Condition  of 
Hysterical  Blindness  and  Neurosis.  Maximum  Com- 
pensation AWARDED  BECAUSE  OF  LoW  EARNING  CAPACITY. 

Supreme  Judicial  Court  affirms  Decision  of  Board. 

The  evidence  showed  that  the  employee,  who  had  previously  had  his  case  adjudi- 
cated as  to  total  incapacity  for  work,  had  obtained  a  position  at  which  he  was 
able  to  earn  an  average  weekly  wage  of  $1.50.  He  had  made  several  efforts  to 
obtain  employment  at  other  places,  but  without  success.  The  medical  testi- 
mony showed  that  his  partial  incapacity  for  work  was  due  to  a  condition  of 
hysterical  blindness  and  neurosis,  having  a  causal  relation  with  the  personal 
injury  received  by  him  on  Jan.  25,  1913.  His  average  weekly  wages  at  the 
time  of  the  injury  were  S30. 

Held,  that  the  employee  is  entitled  to  compensation  on  account  of  partial  incapacity 
for  work  under  Part  11. ,  section  10,  of  $10  a  week. 

Appealed  to  Supreme  Judicial  Court. 

Decision. — The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 


Findings   and   Decision  of  the   Industrial  Accident  Board  on 

Review  of  Weekly  Payments. 

The  claim  for  review  of  weekly  payments  having  been  filed, 
the  Industrial  Accident  Board  heard  the  parties  and  their  wit- 
nesses on  Wednesday,  June  10,  1914,  at  2  p.m.,  and  finds  and 
decides  as  follows:  — 

Charles  H.  Hunnewell,  the  employee,  testified  that  he  had 
been  working  for  Daniel  E.  Pease,  at  130  Shawmut  Avenue, 
Boston,  answering  telephone  calls,  receiving  a  weekly  wage  of 
$1.50,  for  a  period  of  four  and  one-half  months.  Previous  to 
his  employment  by  Mr.  Pease  he  had  endeavored  to  get  work 
in  several  places,  among  them  being  a  grocery  store  and  a  shoe 
shop.  At  the  grocery  store,  the  proprietor,  William  Stone, 
told  him  he  would  not  have  him  in  the  store  because  he  had  to 
be  led  around.     They  would  not  hire  him  in  the  shoe  store. 

^  For  report  of  committee  of  arbitration  and  findingn  of  the  Industrial  Accident  Board  covering 
right  of  employee  to  compensation  on  account  of  total  incapacity  for  work,  see  p.  403,  Vol.  1,  Mas- 
sachusetts Workmen's  Compensation  Cases. 
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He  tried  other  places,  but  met  with  a  refusal,  on  the  ground 
that  he  could  not  see  well  enough.  The  employee  stated  that 
his  eyesight  had  not  improved.    It  was  getting  worse. 

Dr.  Albert  E.  Webb  stated  that  he  examined  the  employee 
on  May  16,  1914,  at  his  oflSce  at  543  Boylston  Street,  Boston, 
and  found  no  pathological  condition  that  could  be  seen,  ''simply 
something  to  do  entirely  with  his  mental  condition."  The 
prognosis  is  uncertain.  He  may  get  better  some  time,  that  is, 
in  a  year  or  six  months.  His  treatment  would  be  to  get  away 
from  sympathetic  friends  and  relatives.  The  doctor  stated  that 
he  tried  to  find  out  whether  he  was  a  malingerer,  but  could  not 
trap  him  with  any  method  he  had.  He  seemed  to  be  very 
anxious  to  please  the  examiner,  and  there  was  no  e\adence  of 
malingering.  The  doctor  believed  that  the  employee  was  telling 
the  truth  about  his  condition.  There  is  some  disconnection 
between  the  eye  and  the  brain,  and  he  is  suffering  from  neurosis, 
which  is  the  cause  of  his  present  incapacity  for  work. 

Dr.  A.  W.  Stearns  of  520  Commonwealth  Avenue,  Boston,  a 
specialist  in  neurology,  testified  that  he  examined  the  employee 
on  April  10  and  April  17,  1914,  and  found  that  he  was  suffer- 
ing from  hysterical  blindness  and  neurosis.  The  blindness  and 
neurosis  are  inseparable.  Blindness  is  the  neurosis.  The  burn- 
ing of  his  eyes  in  January  of  last  year  would  be  an  adequate 
cause  for  this.  He  could  not  make  a  definite  prognosis,  but 
would  say  that  in  the  vast  majority  of  these  cases  recovery 
results  in  from  a  few  weeks  to  several  months.  The  em- 
ployee's own  desire  to  get  well  would  be  essential.  He  is 
suffering  from  a  well-recognized  functional  disease. 

Michael  Kenney  of  26  Albion  Place,  Charlestown,  testified 
that  he  had  known  the  employee  six  or  seven  years,  and  oc^ 
casionally  takes  him  to  his  present  place  of  employment.  He 
expressed  the  opinion  that  he  could  not  go  without  an  escort. 

The  Industrial  Accident  Board  finds,  upon  this  evidence,  that 
the  employee,  Charles  H.  Hunnewell,  is  partially  incapacitated 
for  work  by  reason  of  a  condition  of  hysterical  blindness  and 
neurosis,  said  condition  having  a  causal  relation  with  the  per- 
sonal injury  received  by  him  on  Jan.  25,  1913;  that  the  said 
employee  is  now  able  to  earn  an  average  weekly  wage  of  $1.50; 
that  his  average  weekly  wages  at  the  time  of  the  injury,  Jan. 
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25,  1913,  were  $30;  that  there  is  due  the  employee,  as  pro- 
vided by  Part  II.,  section  10,  a  weekly  payment  of  $10,  dating 
from  Feb.  1,  1914,  and  continuing  during  the  period  of  his 
partial  incapacity  for  work,  which  is  not  now  determinable, 
the  total  amount  due  to  June  10, 1914,  the  date  of  the  hearing, 
being  $184.29. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Decree  of  Supreme  Judicial  Court  on  Appeal. 

RuGG,  C.J.  The  employee  received  an  injury  to  his  left  eye 
in  the  course  of  his  work  for  an  employer  under  the  Workmen's 
Compensation  Act,  St.  1911,  chapter  751,  on  Jan.  25,  1913.  He 
was  paid  compensation  without  question  until  May  31,  1913. 
Then  a  hearing  was  had  before  a  committee  on  arbitration 
under  Part  III.,  section  7,  as  amended  by  St.  1912,  chapter  571, 
section  12,  which  on  July  28,  1913,  made  an  award  based  on 
total  disability  of  a  weekly  compensation  to  be  paid  until  Oct. 
19,  1913.  No  claim  for  review  of  this  decision  was  filed,  and  it 
became  binding  on  the  parties.  On  Oct.  16,  1913,  the  Board 
gave  a  hearing  upon  the  claim  of  the  employee  that  his  com- 
pensation should  be  continued  on  account  of  actual  incapacity 
for  work.  On  November  5  the  Board  filed  its  finding  to  the 
effect  that  the  employee's  ''total  incapacity  for  work  on  ac- 
count of  said  personal  injury  will  cease  .  •  .  on  Oct.  19,  1913, 
subject  to  the  right  of  the  said  employee  to  compensation  on 
account  of  partial  incapacity  for  work  under  section  10,  Part 
II.  of  the  Workmen's  Compensation  Act,  depending  upon  his 
ability  to  earn  wages."  In  accordance  with  this  finding  pay- 
ment of  all  compensation  to  the  employee  ceased  on  Oct.  19, 
1913.  The  employee,  on  May  4,  1914,  filed  a  request  "for  a 
review  of  weekly  payments  as  provided  by  section  12,  Part  III. 
of  the  act,"  which  empowers  the  Board  to  review  "any  weekly 
payment  under  this  act."  After  a  hearing  the  Board  found  that 
the  employee  was  "partially  incapacitated  for  work"  as  a 
result  of  his  injury  of  Jan.  25,  1913,  and  made  an  award  of 
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weekly  compensation  dating  from  Feb.  1,  1914,  to  continue 
so  long  as  his  partial  incapacity  should  last,  —  a  period  not 
determined  by  the  finding.  Thus  it  appears  that,  by  derisions 
and  findings,  the  employee  was  refused  compensation  from  Oct. 
19,  1913,  to  Feb.  1,  1914.  The  insurer  seasonably  objected  to 
proceedings  before  the  Board,  and  now  contends  that  their 
findings  were  an  excess  of  jurisdiction. 

The  insurer  rightly  contends  that  the  finding  of  the  com- 
mittee of  arbitration,  no  review  having  been  requested,  bound 
the  parties  as  to  all  matters  covered  by  it,  and  that  it  cannot 
be  reviewed  under  the  machinery  proAdded  by  the  act.  (Young 
V.  Duncan,  218  Mass.  346.)  That  finding  rightly  interpreted 
does  not  mean  that  all  compensation  shall  cease  on  Oct.  19, 
1913,  nor  that  all  disability  arising  from  the  injury  will  be  at 
an  end  on  that  date.  There  is  no  categorical  finding  to  that 
effect,  nor  is  such  a  decision  fairly  to  be  implied  from  the  terms 
in  which  the  finding  is  couched.  The  finding  fixes  the  amount 
of  compensation  on  the  basis  of  total  disability,  and  payment 
will  end  on  that  day  by  force  of  the  period  limited  for  its  con- 
tinuance^ unless  something  further  is  done.  But  that  is  its 
extent.  It  does  not  purport  to  prevent  an  application  before 
the  expiration  of  the  delimited  period  to  the  Board  under  Part 
III.,  section  12,  for  a  review  of  the  weekly  payments  allowed. 
To  continue  further,  the  same  or  a  smaller  weekly  payment 
would  be  in  effect  to  increase  a  payment  awarded  by  the  com- 
mittee of  arbitration  which  was  to  cease  on  Oct.  19,  1913. 
The  employee  was  not  precluded  from  applying  to  the  Board 
under  that  section  before  his  weekly  payments  had  ceased. 

The  Board  on  that  application  by  the  employee  went  no 
further  than  to  say  that  the  total  disability  would  end  on 
October  19.  It  did  not  award  any  weekly  payment  for  partial 
disability,  nor  make  any  finding  on  that  point,  but  in  effect 
left  it  open  for  later  decision  "depending  on  his  ability  to  earn 
wages." 

The  action  of  the  Board  was  not  an  unqualified  decision  to 
end  all  payments  under  the  act.  Such  a  decision  would  mean 
that  incapacity  of  whatever  degree  arising  from  the  injury-  had 
disappeared  finally.  Doubtless  after  such  a  decision  the  Board 
would  be  without  power  to  revive  the  matter.    It  would  have 
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becomeended  and  be  entirely  a  thing  of  the  past.  The  doc- 
trine of  res  judicata  would  apply  to  it.  (Nicholson  v.  Piper, 
1907,  A.  C.  215;  Green  v.  Cammell,  Laird  &  Co.,  Ltd.,  1913, 
3  K.  B.  665.)  In  this  respect  our  act  is  in  substantially  the 
same  words  as  the  English  act,  and  hence  English  decisions 
made  before  the  passage  of  our  act  are  strongly  persuasive  of 
the  meaning  intended  by  the  General  Court.  (McNicol's  Case, 
215  Mass.  497,  499.)  The  form  of  the  decision  of  the  Board 
was  one  that  total  disability  had  ceased,  but  whether  there  was 
a  partial  disabUity  or  not  was  left  open  for  further  considera* 
tion,  to  be  determined  somewhat  in  the  light  of  future  ability 
to  get  work.  The  weekly  payment  was  ended  absolutely  so 
far  as  it  rested  on  the  basis  of  total  disabUity,  but  it  was 
suspended  only  until  the  further  order  of  the  Board,  so  far  as 
it  might  later  be  found  to  have  a  sound  basis  in  partial  disa- 
bility. In  substance,  the  decision  was  that  total  disability  was 
over,  but  whether  there  would  be  a  partial  disability  arising 
out  of  the  injury  was  a  question  as  to  which  they  were  not  at 
that  time  prepared  to  give  a  decision  either  way,  but  desired 
to  leave  it  open  still  as  a  question  to  be  answered  as  the  facts 
might  warrant  at  some  future  time.  This  course  is  justified  by 
the  act.  It  has  been  the  custom  under  the  English  act  to 
award  compensation  at  the  rate  of  a  penny  a  week  under  these 
circumstances.  (Owners  of  Vessel  ''Tynron"  v.  Morgan  (1909), 
2  K.  B,  66,  S.  C,  2  B.  W.  C.  C.  406;  Griga  v.  London  &  North 
Western  Railway,  3  B.  W.  C.  C.  116.)  That  course  never  has 
been  followed,  so  far  as  we  are  aware,  under  our  act.  But  it 
is  not  necessary  even  in  England  that  this  be  done  in  order 
to  keep  the  case  alive,  provided  the  purpose  is  plain  not  to 
terminate  the  claim  definitively,  but  to  keep  it  open  for  further 
consideration  and  order.  (Taylor  v.  London  &  Northwestern 
Railway  (1912)  A.  C.  242,  245.)  That  purpose  is  manifest  in 
the  decision  here  under  review.  There  is  nothing  in  the  words 
of  our  act  which  prevents  the  Board  from  pursuing  this  course. 
The  procedure  should  be  flexible  and  adapted  to  the  direct 
accomplishment  of  the  aim  of  the  act,  with  as  little  formality 
or  hampering  restriction  as  is  consistent  with  the  preservation 
of  the  real  rights  of  the  parties  and  the  doing  of  justice  accord- 
ing to  terms  of  the  act.     It  is  within  the  power  of  the  Board 
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to  decide  that  for  a  time  compensation  shall  be  suspended  but 
not  ended,  with  reservation  to  leave  to  the  employee  to  apply 
for  further  payments  under  the  act,  provided  this  course  in  its 
opinion  is  required  by  the  facts.  There  is  nothing  inconsistent 
with  this  conclusion  in  Burn's  Case,  218  Mass.  8. 

It  is  urged  that  because  all  weekly  payments  in  fact  stopped, 
there  was  nothing  further  for  the  Board  to  deal  with  under 
Part  III.,  section  12,  and  that  it  could  not  end,  diminish  or 
increase  a  weekly  payment  which  had  ceased  to  exist  six  months 
before  the  hearing.  That  contention  would  be  unanswerable 
if  the  earlier  decision  had  been  that  weekly  payments  should 
end  finally.  But,  as  has  been  pointed  out,  that  was  not  the 
earlier  decision,  and  the  Board  in  its  decision  now  under  review 
was  proceeding  strictly  in  accordance  with  the  lines  left  open 
by  express  reservation  in  its  former  decision.  The  propriety  of 
such  a  decision,  in  order  to  further  the  purpose  of  the  act,  has 
been  pointed  out  in  Owners  of  the  Vessel  "Tynron"  v.  Morgan, 
1909,  2  K.  B.  66,  at  70.  If,  for  example,  the  injury  is  of  such 
nature  that  the  employee  may  work  at  full  pay  at  certain 
times  dependent  upon  temperature  or  climate,  and  at  other 
seasons  is  incapacitated,  it  would  not  be  in  harmony  with  the 
design  of  the  act  either  to  give  him  compensation  while  he  was 
earning  his  normal  wages  or  to  deny  it  to  him  during  the  time 
when  incapacitated  by  his  injury. 

The  decision  in  this  respect  might  be  made  to  take  effect  as 
of  a  date  antecedent  to  the  date  of  the  application.  (Bagley  t, 
Purness  Withey  &  Co.,  Ltd.  (1914),  3  K.  B.  974  (C.  A.); 
Gibson  v.  Wishart  (1914),  Weekly  Notes  (House  of  Lords), 
232.)  Hence  the  award  of  the  Board  on  the  application  of  the 
employee  filed  in  May,  that  the  weekly  compensation  should 
be  paid  from  the  first  of  the  preceding  February,  was  within 
its  lawful  power. 

The  physical  injury  to  the  eye  of  the  employee  in  the  case 
at  bar  was  slight,  and  he  soon  recovered  from  it  completely 
so  far  as  concerned  harm  to  the  organ  itself.  But  the  com- 
mittee on  arbitration  found  that  "the  injury  to  the  eye  caused 
a  nervous  upset  and  a  neurotic  condition  which  is  purely 
functional."  The  Board  found  that  he  was  "partially  incapaci- 
tated for  work  by  reason  of  a  condition  of  hysterical  blind- 


SUNDINE  V.  LONDON  GUARANTEE  AND  ACCIDENT  CO.,  LTD.      833 

ness  and  neurosis,  said  condition  having  a  causal  relation  with 
the  personal  injury."  These  findings,  which  seem  to  be  identical 
in  substance,  were  warranted  by  the  evidence.  Apparently  he 
did  not  have  sufficient  will  power  to  throw  oflF  this  condition 
and  go  to  work  as  his  physical  capacity  amply  warranted  him 
in  doing.  But  such  a  condition  resulting  from  a  battery  is  an 
injury  for  which  a  tort  feasor  would  be  liable  in  damages. 
(Spade  V.  Lynn  &  Boston  Railroad,  168  Mass.  285;  S.  C,  172 
Mass.  488;  Berard  v.  Boston  &  Albany  Railroad,  177  Mass. 
179;  Romans  v.  Boston  Elevated  Railway,  180  Mass.  456;  "Bell 
V.  New  York,  New  Haven  &  Hartford  Railroad,  217  Mass.  408, 
410.)  The  same  principle  applies  to  injuries  following  as  a 
proximate  result  from  an  actual  physical  impact  received  by 
an  employee,  under  the  act,  in  the  course  of  and  arising  out  of 
his  employment. 

Decree  affirmed. 


Case  No.  391. 

Emily  Sundine,  Employee. 

F.  L.  Dunne  &  Co.,  Employer. 

London  Guarantee  and  Accident  Company,  Ltd.,  Insurer. 

Employee  receives  Injury  wtole  descending  Stairs  which 
WERE  THE  Only  Means  of  Ingress  and  Egress.  En- 
titled TO  Compensation.  Supreme  Judicial  Court 
AFFIRMS  Decision  of  the  Board. 

The  employee  was  injured  while  going  down  a  flight  of  stairs  leading  from  the 

third  floor  to  the  second  floor  of  the  building  in  which  she  was  employed. 

There  was  no  other  way  by  which  she  could  go  to  the  street  except  down  the 

stairway  on  which  sbe  was  injured.    She  was  on  her  way  to  luncheon  when 

the  injury  occurred. 
Held,  that  it  was  a  necessary  incident  of  her  employment  to  use  the  flight  of  stairs 

upon  which  the  injury  occurred,  and  that  said  injury  arose  out  of  and  in  the 

course  of  her  employment. 
Appealed  to  the  Supreme  Judicial  Court. 
Decision.  —  The  Supreme  Judicial  Court  afiSrms  the  findings  of  the  Industrial 

Accident  Board. 

Agreed  Statement  of  Fads. 

Said  Sundine  was  injured  Nov.  29,  1912,  while  coming  down 
a  flight  of  stairs  leading  from  the  third  floor  to  the  second  floor 
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of  the  building  numbered  376  Washington  Street,  Boston.  She 
was  coming  from  the  workroom  of  the  F.  L.  Dunne  &  Co.,  on 
the  fourth  floor  of  said  building,  at  about  12  o'clock  noon. 

At  the  time  of  the  accident  she  was  on  her  way  out  to  lunch- 
eon, and  was  descending  to  the  street,  accompanied  by  another 
woman. 

She  fell  from  the  second  or  third  step  from  the  top  of  said 
flight  of  stairs  to  the  bottom,  and  sprained  her  right  ankle  as 
a  result  of  the  fall.  Said  stairs  were  of  wooden  construction, 
and  the  treads  of  said  stairs  were  somewhat  worn.  There  was 
no  artificial  light  or  lamp  to  light  these  stairs,  and  the  upper 
part  of  the  flight  was  dark. 

This  was  the  only  flight  of  stairs  by  which  the  petitioner 
could  reach  or  leave  the  said  workroom;  there  was  no  elevator 
for  her  to  use,  and  it  was  necessary  for  her  to  use  this  flight  of 
stairs  in  making  her  ingress  and  egress.  The  plaintiff  claims 
that  the  accident  was  due  to  the  insufficient  lighting  of  these 
stairs,  and  also  to  the  fact  that  the  same  were  worn  down, 
causing  her  to  fall. 

F.  L»  Dunne  &  Co.  are  covered  by  insurance  under  the  Work- 
men's Compensation  Act  by  the  London  Guarantee  and  Acci- 
dent Company,  Ltd.,  Edward  Olsen  not  being  covered  by 
insurance  under  said  act. 

The  F.  L.  Dunne  &  Co.,  on  the  day  of  the  accident,  were  the 
lessees  of  the  workroom  in  which  the  plaintiff  worked  on  the 
fourth  floor,  they  being  sub-lessees  from  A.  H.  Howe  &  Sons, 
who  were  the  lessees  of  the  whole  building. 

The  workroom  was  used  exclusively  for  making  clothing  for 
the  F.  L.  Dunne  &  Co.,  who  let  out  their  work  to  different 
men,  who  were  paid  a  stipulated  price  per  garment,  said  F.  L. 
Dunne  &  Co.  furnishing  the  goods. 

One  of  the  men  who  made  clothing  for  said  F.  L.  Dunne  & 
Co.  in  this  room  was  Edward  Olsen,  and  said  Olsen  paid  the 
petitioner  her  weekly  wages  of  $12  for  assisting  him  in  making 
clothing  for  said  F.  L.  Dunne  &  Co. 

The  plaintiff  was  out  of  work  from  Nov.  29,  1912,  to  Feb. 
24,  1913,  which  latter  date  was  the  earliest  date  at  which  she 
was  able  to  go  to  work.  The  attending  physician's  bill  for  the 
first  two  weeks'  services  was  $24. 
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The  above-agreed  statement  of  facts  is  respectfully  sub- 
mitted to  the  commissioners,  that  a  decision  may  be  had 
whether  the  case  is  covered  by  the  Workmen's  Compensation 
Act.  A  copy  of  the  lease  under  which  F.  L.  Dunne  &  Co. 
occupied  said  premises  is  annexed  and  may  be  referred  to. 

Richard  J.  Lane, 
Attorney  for  Emily  Sundine. 
H.  S.  Avery, 
Attorney  for  London  Guarantee  and  Accident  Company,  Ltd. 

Lease. 

This  indenture,  made  the  ^venth  day  of  August  in  the  year  nineteen 
hundred  and  eleven  between  Alfred  H.  Howe,  Irving  B.  Howe  and  E. 
Warner  Howe,  co-partners  doing  business  in  Boston  under  the  firm  name 
and  style  of  A.  H.  Howe  &  Sons,  (hereinafter  called  the  Lessor)  of  the  one 
part  and  Frank  L.  Dunne,  Thomas  Jackson  and  Charles  J.  Erickson,  all 
of  Boston  in  the  County  of  Suffolk,  co-partners  under  the  style  of  F.  L. 
Dunne  &  Co.  (hereinafter  called  the  Lessees)  of  the  other  part,  witnesseth, 
That  in  consideration  of  the  rent  and  covenants  herein  reserved  and  con- 
tained on  the  part  of  the  Lessees  and  their  heirs,  executors,  adminis- 
trators and  assigns,  to  be  paid,  performed  and  observed,  the  Lessor  do 
hereby  demise  and  lease  unto  the  Lessees  the  fourth  floor  of  the  building 
numbered  376  Washington  Street,  Comer  of  Franklin  Street  in  said 
Boston.  In  addition  to  the  covenants  hereinafter  contained,  the  lessees 
covenant  and  agree  that  at  any  time  hereafter  during  the  term  of  this 
lease,  the  lessors  and  their  agents  or  servants  may  enter  said  leased  prem- 
ises and  install  a  passenger  elevator,  and  for  said  purpose  may  take 
possession  of  such  part  of  said  leased  premises  as  may  be  necessary,  and 
make  any  reasonably  necessary  alterations  or  changes  in  said  premises; 
and  the  lessees  further  covenant  and  agree  to  hold  and  save  harmless  the 
lessors  from  any  damage  resulting  in  any  way  from  the  installation  of 
said  elevator.  In  case  said  elevator  is  installed  as  aforesaid,  the  lessees 
further  covenant  and  agree  to  pay  to  the  lessors  SlOO  per  year  for  the  use 
of  said  elevator  in  addition  to  the  rent  hereinafter  named,  said  payment 
to  be  made  by  equal  monthly  payments  of  S8.33  each  month  payable 
at  the  time  said  rent  becomes  due.  To  have  and  to  hold  the  premises 
hereby  demised  imto  the  Lessees,  their  executors,  administrators  and 
assigns,  for  the  term  of  three  (3)  years  from  January  1st,  1912.  Yielding 
and  paying  therefor  the  yearly  rent  of  One  thousand  (S1,000)  dollars, 
during  the  said  term  by  equal  monthly  payments  of  Eighty-three  and 
A^r  ($83.33)  dollars  on  the  first  day  of  each  and  every  month  for 
the  month  ending  with  the  day  prior  to  the  first  monthly  payoaent  to 
be  made  on  the  day  of  month  next,  and  also  at  the  legal  deter- 
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mination  of  this  lease  a  proportionate  part  of  the  said  rent  for  any  part 
of  a  then  unexpired.    And  the  Lessees  do  hereby  for  themselves 

and  their  heirs,  executors,  administrators  and  assigns  both  individuiilly 
and  as  a  firm,  covenant  with  the  Lessors,  their  heirs  and  assigns,  that  the 
Lessees,  their  executors,  administrators,  or  assigns,  during  the  said  term 
and  for  such  further  time  as  they  or  any  other  person  or  persons 

claiming  under  them  shall  hold  the  said  premises  or  any  part  thereof,  will 
pay  imto  the  Lessors,  their  heirs  or  assigns,  the  said  rent  at  the  times  and 
in  the  manner  aforesaid,  and  will  keep  all  and  singular  the  said  premises 
in  such  repair,  order  and  condition  as  the  same  are  in  at  the  conmience- 
ment  of  the  said  term,  or  may  be  put  in  during  the  continuance  thereof, 
damage  by  fire  or  other  unavoidable  casualty  only  excepted;  and  will 
save  the  Lessors,  their  heirs  and  assigns  harmless  from  all  loss  and  damage 
occasioned  by  the  use  or  escape  of  water  upon  the  said  premises,  or  by 
the  bursting  of  the  pipes,  or  by  any  nuisance  made  or  suffered  on  the 
premises;  and  will  not  assign  this  lease  nor  underlet  the  whole  or  any  part 
of  the  said  premises  without  first  obtaining  on  each  occasion  the  consent 
in  writing  of  the  Lessors,  their  heirs  and  assigns;  and  will  not  permit  any 
hole  to  be  drilled  or  made  in  the  stone  or  brickwork  of  the  said  building, 
or  any  placard  or  sign  to  be  placed  upon  the  building,  except  such  and  in 
such  place  and  manner  as  shall  have  been  first  approved  in  writing  by  the 
Lessors,  their  heirs  or  assigns;  and  will  keep  good  with  glass  of  the  same 
kind  and  quality  as  that  which  may  be  injured  or  broken,  all  the  glass 
now  or  hereafter  in  the  premises,  unless  the  same  shall  be  broken  by  fire» 
acknowledging  that  the  same  is  now  whole  and  in  good  order;  and  at  the 
expiration  of  the  said  term  will  remove  their  goods  and  effects,  and  those 
of  all  persons  churning  tmder  them,  and  will  peaceably  yield  up  to  the 
Lessors,  their  heirs  or  assigns,  the  said  premises,  and  all  erections  and 
additions  made  to  or  upon  the  same,  in  good  repair,  order  and  condition 
in  all  respects,  damage  by  fire  or  other  unavoidable  casualty  excepted; 
and  that  during  the  said  term,  and  such  further  time  as  aforesaid,  the 
said  premises  shall  not  be  overloaded,  damaged  or  defaced;  and  no  trade 
or  occupation  shall  be  carried  on  upon  the  said  premises,  or  use  made 
thereof  which  shall  be  unlawful,  improper,  noisy,  or  offensive,  or  contrary 
to  any  law  of  the  Commonwealth  or  ordinance  or  by-law  of  the  City  of 
Boston  for  the  time  being  in  force,  or  injurious  to  any  person  or  property; 
and  no  act  or  thing  shall  be  done  upon  the  said  premises,  which  may 
make  void  or  voidable  any  insm*ance  of  the  said  premises  or  building 
against  fire,  or  may  render  any  increased  or  extra  premium  payable  for 
any  such  insurance;  and  no  addition  or  alteration  to  or  upon  the  said 
premises  shall  be  made  without  the  consent  of  the  lessors,  their  heirs  or 
assigns;  and  all  property  of  any  kind  that  may  be  on  the  premises  shall 
be  at  the  sole  risk  of  the  Lessee,  or  those  claiming  through  or  under  them, 
and  the  Lessors,  their  heirs  or  assigns  shall  not  be  liable  to  the  Lessee 
or  any  other  person  for  any  injury,  loss  or  dam^e  to  any  person  or  property 
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on  the  premises;  and  that  the  Lessors,  their  heirs  or  assigns  or  their 
agents  may  during  the  said  term,  at  seasonable  times,  enter  to  view  the 
said  premises  and  may  remove  placards  and  'signs  not  approved  and 
affixed  as  herein  provided,  and  may  make  repairs  and  alterations  if  they 
should  elect  so  to  do,  and  may  show  the  said  premises  and  building  to 
others,  and  at  any  time  within  three  months  next  before  the  expiration 
of  the  said  term  may  affix  to  any  suitable  part  of  the  said  premises  a 
notice  for  letting  or  selling  the  said  premises,  or  building,  and  keep  the 
same  so  affixed  without  hindrance  or  molestation.  Pnmded  altvays,  that 
in  case  the  said  premises,  or  any  part  thereof,  or  the  whole  or  any  part 
of  the  building  of  which  they  are  a  part,  shall  be  taken  for  any  street  or 
other  public  use,  or  shall  be  destroyed  or  damaged  by  fire  or  other  un- 
avoidable casualty,  or  by  the  action  of  the  City  or  other  authorities 
after  the  execution  hereof  and  before  the  expiration  of  the  said  term, 
then  this  lease  and  the  said  term  shall  terminate  at  the  election  of  the 
Lessors,  or  thdr  heirs  or  assigns,  and  such  election  may  be  made  in  case 
of  any  such  taking  notwithstanding  the  entire  interest  of  the  Lessors,  or 
their  heirs  or  assigns  may  have  been  divested  by  such  taking;  and  if 
they  shaU  not  so  elect,  then  in  case  of  any  such  taking  or  destruction  of 
or  any  damage  to  the  demised  premises,  a  just  proportion  of  the  rent 
thereinbefore  reserved,  according  to  the  nature  and  extent  of  the  injury 
sustained  by  the  demised  premises,  shall  be  suspended  or  abated  unto 
the  demised  premises,  or  in  case  of  such  taking,  what  may  remain  thereof, 
shall  have  been  put  in  proper  condition  for  use  and  occupation. 

Prarided  also,  and  these  presents  are  upon  this  condition,  that  if  the 
Lessees  or  their  executors,  administrators  or  assigns  do  or  shall  neglect 
or  fail  to  perform  or  observe  any  of  the  covenants  contained  in  these 
presents,  and  on  their  part  to  be  performed  or  observed;  or  if  the  estate 
hereby  created  shall  be  taken  on  execution,  or  by  other  process  of  law,  ^ 
or  if  the  Lessees  or  their  executors,  administrators,  or  assigns  shall  be 
declared  bankrupt  or  insolvent  according  to  law,  or  if  any  assignment 
shall  be  made  of  their  property  for  the  benefit  of  creditors,  then  and  in 
any  of  the  sdd  cases,  (notwithstanding  any  license  of  any  former  breach 
of  covenant  or  waiver  of  the  benefit  hereof  or  consent  in  a  former  instance) 
the  Lessors,  or  their  heirs  or  assigns,  lawfully  may,  immediately,  or  at 
any  time  thereafter,  and  without  demand  or  notice,  enter  into  and  upon 
the  said  premises  or  any  part  thereof  in  the  name  of  the  whole,  and  re- 
possess the  same  as  of  their  former  estate,  and  expel  the  Lessees  and 
those  claiming  through  or  under  them  and  remove  their  effects  (forcibly, 
if  necessary),  without  being  deemed  guilty  of  any  manner  of  trespass, 
and  without  prejudice  to  any  remedies  which  might  otherwise  be  used 
for  arrears  of  rent  or  preceding  breach  of  covenant,  and  upon  entry  as 
aforesaid  this  lease  shall  determine;  and  the  Lessee  covenant  that  in  case 
of  such  termination  they  will  indemnify  the  Lessors,  their  heirs  and 
assigns,  against  all  loss  of  rent  and  other  payments  which  they  may  incur 
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by  reason  of  such  termination  during  the  residue  of  the  time  first  above 
specified  for  the  duration  of  the  said  term. 

In  wiineaa  whereof  j  the  said  parties  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  above  written. 

Alfred  H.  Howe         L.  S. 
Irving  H.  Howe. 

E.  Warner  Howe. 

F.  L.  Dunne  &  Co.      L.  S. 
£.  J.  Erickbon. 

Thomas  Jackson. 


Finding  and  Decision  of  the  Industrial  Accident  Board  on  Agreed 

Statement  of  Fads. 

This  case  came  before  the  Industrial  Accident  Board  on  the 
agreed  statement  of  facts  hereto  annexed,  on  Thursday,  Oct, 
2,  1913. 

Emily  Sundine  was  injured  on  Nov.  29,  1912,  while  coming 
down  a  flight  of  stairs  leading  from  the  third  floor  to  the 
second  floor  of  the  building  numbered  376  Washington  Street, 
Boston.  The  workroom  in  which  she  was  employed  was  on 
the  fourth  floor  of  said  building,  and  there  was  no  other  way 
by  which  she  could  go  to  the  street  except  down  the  stairway 
on  which  she  was  injured.  She  was  on  her  way  to  her  luncheon 
when  the  accident  happened. 

F.  L.  Dunne  &  Co.  are  merchant  tailors,  and  Edw^ard  Olsen 
was  one  of  the  men  who  made  clothing  for  said  F.  L.  Dunne 
&  Co.,  in  the  workshop  of  F.  L.  Dunne  &  Co.,  and  Emily 
Sundine  was  employed  by  Olsen. 

We  find  that  it  was  a  necessary  incident  of  her  emplo>Tnent 
to  use  the  flight  of  stairs  upon  which  she  was  when  she  was  in- 
jured, and,  therefore,  rule  that  the  injury  arose  out  of  and  in 
the  course  of  her  employment.  (Olsen  v.  Andrews,  168  Mass. 
261;  Kilduff,  Admr.,  v.  Boston  Elevated  Railway  Co.,  195 
Mass.  307;  Lowry  v.  SheflSeld  Coal  Company,  24  T.  L.  R. 
142-1  B.  W.  C.  C.  1;  Sharp  v.  Johnson,  2  K.  B.  13»-74  L. 
J.  K.  B.  566-7  M-S.  28.) 

It  also  appears  from  the  statement  of  facts  that  Olsen,  for 
whom  the  employee  was  working,  was  a  contractor  for  F.  L. 
Dunne  &  Co.  within  the  meaning  of  section  17,  Part  TIL,  of  the 
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Workmen's  Compensation  Act,  and  we  rule  that  she  is  entitled 
to  compensation. 
It  was  agreed  that  her  average  weekly  wages  were  $12. 
We  therefore  find  that  she  is  entitled  to  compensation  at 
the  rate  of  $6  a  week  from  the  fifteenth  day  after  her  injury, 
to  wit,  from  Dec.  13,  1912,  to  the  twenty-third  day  of  Feb- 
ruary, 1913,  inclusive,  amounting  in  all  to  $62.57,  together  with 
her  physician's  bill  for  medical  services  for  the  first  two  weeks 
after  the  injury,  which  it  was  agreed  was  $2^,  amounting  in  all 
to  $86.57. 

James  B.  Carroll. 

Dudley  M.  Holman. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 

Decree  of  Supreme  Jttdicial  Court  on  Appeal. 

m 

Sheldon,  J.  It  is  provided  by  statute  (St.  1911,  c.  751, 
Part  III.,  §  17)  that  "if  a  subscriber  enters  into  a  contract, 
written  or  oral,  with  an  independent  contractor  to  do  such  sub- 
scriber's work,  .  .  .  and  the  association  would,  if  such  work 
were  executed  by  employees  immediately  employed  by  the  sub- 
scriber, be  liable  to  pay  compensation  under  this  act  to  those 
employees,  the  associations  shall  pay  to  such  employees  any 
compensation  which  would  be  payable  to  them  under  this  act," 
if  the  independent  contractor  were  a  subscriber.  By  the  word 
"association"  is  meant  the  Massachusetts  Employees  Insur- 
ance Association,  Part  V.,  section  2,  of  the  same  act;  and  this 
insurance  company  is  under  the  same  liability  that  the  associa- 
tion would  have  been  (St.  1912,  c.  571,  §  17).  It  follows  that 
the  petitioner  has  the  same  rights  against  this  insurance  com- 
pany as  if  it  had  directly  insured  her  employer  Olsen. 

The  insurer  does  not  deny  this,  but  it  contends  that  the  peti- 
tioner's injury  did  not  arise  "out  of  and  in  the  course  of" 
her  employment  within  the  meaning  of  Part  II.,  section  1,  of 
the  act  first  referred  to.  This  is  because  she  was  injured  at 
about  noon,  after  she  had  left  the  room  in  which  she  worked, 
for  the  purpose  of  getting  a  lunch,  and  upon  a  flight  of  stairs 
which,  though  affording  the  only  means  of  going  to  and  from 
her  workroom,  was  yet  not  under  the  control  either  of  Olsen 
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her  employer  or  of  Dunne  &  Co.,  for  whose  work  Olsen  was  an 
independent  contractor. 

The  first  contention,  that  she  was  not  in  the  employ  of  Olsen 
while  she  was  going  to  lunch,  cannot  be  sustained.  Her  em- 
ployment was  by  the  week.  It  would  be  too  narrow  a  construc- 
tion of  the  contract  to  say  that  it  was  suspended  when  she  went 
out  for  this  merely  temporary  purpose,  and  was  revived  only 
upon  her  return  to  the  workroom.  It  was  an  incident  of  her 
employment  to  go^  out  for  this  purpose.  (Boyle  v.  Columbian 
Fire  Proofing  Co.,  182  Mass.  93,  102.)  The  decisions  upon 
similar  questions  under  the  English  Act  are  to  the  same  effect. 
Blovelt  V.  Sawyer  (1904),  1  K.  B.  271,  which  went  on  the 
ground  that  the  dinner  hour,  though  not  paid  for,  was  yet  in- 
cluded in  the  time  of  employment  (Moore  v,  Manchester  Lines, 
3  Butterworth's  Workmen's  Compensation  Cases,  527),  where 
the  House  of  Lords  reversed  the  decision  of  the  Court  of  Ap- 
peal, reported  in  (1909)  1  K.  B.  417,  and  held,  following  the 
dissenting  opinion  of  Fletcher  Moulton,  L.J.,  that  a  temporary 
absence  by  permission,  though  apparently  of  longer  duration 
than  would  have  been  likely  in  the  case  before  us,  did  not  sus- 
pend the  employment,  and  that  an  injury  occurring  during 
such  a  temporary  absence  arose  "out  of  and  in  the  course  of" 
the  emplojonent.  (Gane  v.  Norton  Hill  Colliery,  2  Butter- 
worth's  W.  C.  C.  42,  and  (1909)  2  K.  B.  539;  Keenan  t. 
Flemington  Coal  Co.,  40  Sc.  Laws  Rep.  144;  McKenzie  ». 
Coltness  Iron  Co.,  41  Sc.  Law  Rep.  6.) 

Nor  do  we  regard  it  as  decisive  against  the  petitioner  that 
she  was  injured  while  upon  stairs  of  which  neither  Olsen  nor 
Dunne  &  Co.  had  control,  though  they  and  their  employees  had 
the  right  to  use  them.  These  stairs  were  the  only  meaiis  avail- 
able for  going  to  and  from  the  premises  where  she  was  em- 
ployed, the  means  which  she  practically  was  invited  by  Olsen 
and  by  Dunne  &  Co.  to  use.  In  this  respect  the  case  resembles 
Moore  v.  Manchester  Lines,  ubi  supra;  and  that  case,  decided 
under  the  English  Act  before  the  passage  of  our  statute,  must 
be  regarded  as  of  great  weight.  (McNicoFs  Case,  215  Mass. 
497,  499.)  It  is  true  that  before  the  passage  of  St.  1911,  chai>- 
ter  751  the  petitioner  could  not  have  held  her  employer  for 
this  injury.     (Hawkes  v.  Broadwalk  Shoe  Co.,  207  Mass.  117.) 
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But  that  now  is  not  a  circumstance  of  much  importance,  for 
one  of  the  purposes  of  our  recent  legislation  was  to  increase 
the  right  of  employees  to  be  compensated  for  injuries  growing 
out  of  their  employment. 

^  It  was  a  necessary  incident  of  the  petitioner's  employment 
to  use  these  stairs.  We  are  of  opinion  that  according  to  the 
plain  and  natural  meaning  of  the  words  an  injury  that  occurred 
to  her  while  she  was  so  using  them  arose  "out  of  and  in  the 
course  of"  her  employment.  The  decree  of  the  Superior  Court 
must  be  affirmed. 

So  ordered. 


Casb  No.  641. 

John  S.  Collins,  Employee. 

American  Writing  Paper  Company,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Insurer  declines  to  pay  Fees  of  Arbitrators  and  appeals 

TO  Supreme  Judicial  Court. 

The  Indtistrial  Accident  Board  duly  notified  the  inBurer  of  its  approval  of  the 
payment  of  a  fee  of  $5  to  each  of  two  arbitrators,  representing,  respectively, 
the  insurer  and  employee,  on  a  committee  of  arbitration  duly  formed  in  accord- 
ance with  the  statute.    The  insurer  declined  to  pay  the  fees. 

Hddf  that  there  is  due  from  the  insurer  the  sum  of  S5  to  each  of  the  arbitrators 
for  services  in  the  above  case. 

Appealed  to  Supreme  Judicial  Court. 

Findings  and  Decision  of  the  Industrial  Accident  Board. 

This  matter  came  before  the  Industrial  Accident  Board  under 
Part  III.,  section  16,  of  the  Workmen's  Compensation  Act,  a 
committee  of  arbitration  having  been  duly  formed  to  hear  the 
evidence  in  the  above  case,  as  provided  by  the  statute,  and  the 
insurer  having  declined  to  pay  the  fees  of  said  arbitrators,  as 
provided  by  Part  III.,  section  9. 

The  Industrial  Accident  Board  duly  notified  the  insurer  of  its 
approval  of  the  payment  of  a  fee  of  $5  each  to  Harry  R.  Elder 
of  Springfield,  Mass.,  representing  the  insurer,  and  James  M. 
Kennedy  of  Holyoke,  Mass.,  representing  the  employee,  and 
was  informed  by  the  insurer  that  "our  position  is  that  the 
Board  of  arbitration  had  no  jurisdiction,  and  therefore  we  are 
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not  bound  to  pay  the  fees  of  the  arbitrators.  We  propose,  with 
all  deference  to  the  contrary  opinion  expressed  by  the  Board,  to 
maintain  this  position  unless  the  Supreme  Court  should  decide 
otherwise." 

The  Industrial  Accident  Board  finds  and  rules  that  there  is 
due  from  the  insurer,  the  said  American  Mutual  Liability'  In- 
surance Company,  to  the  said  Harry  R.  Elder  and  James  M. 
Kennedy,  the  sum  of  $5  each,  as  fees  for  services  as  arbitrators 
in  the  above  case. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinbon. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 
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LATE  SUPREME  JUDICIAL  COURT  DECISIONS. 


Case  No.  223. 

Michael  Cheeyers^  Employee. 
William  A.  Pierce,  Employer. 
Fidelity  and  Deposit  Company  of  Maryland,  Insurer. 

Independent  Contractor  not  entitled  to  Compensation. 
Proprietor  injured  while  driving  his  Own  Team, 
engaged  in  the  course  of  his  own  business  and  is 
NOT  AN  Employee.  Findings  op  the  Committee  of 
Arbitration  reversed.  Supreme  Judicial  Court 
affirms  Decision,  ruling  that  the  Employment  was 
Casual. 

The  injured  workman  was  in  the  general  business  of  teaming,  as  a  proprietor  on 
his  own  account,  owning  horses  and  wagons  and  employing  men  to  drive  and 
work  with  them.  While  imloading  coal  from  his  own  cart,  the  workman 
received  an  injury. 

HMf  that  he  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  reversed  the  decision  of  the  committee 
of  arbitration  and  finds  that  the  injury  was  sustained  in  the  course  of  the  busi- 
ness of  the  claimant,  and  that  he  was  not  entitled  to  compensation. 

Appealed  to  Supreme  Judicial  Court. 

Decision.  — •  Supreme  Judicial  Court  affirms  decision  of  Industrial  Accident  Board, 
ruling  that  employment  was  casual. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Michael  Cheevers  v. 
Fidelity  and  Deposit  Company  of  Maryland,  this  being  case 
No.  223  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  John  W. 
Kelley,  representing  the  employee,  and  L.  Wallace  Hall,  rep- 
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resenting  the  insurer,  after  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  Pittsfield,  Thursday,  June  5,  1913,  at 
1.30  P.M. 

The  committee  finds  that  said  employee  on  Feb.  28,  1913,  re- 
ceived an  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment. The  employer  owned  and  conducted  a  coal  yard  and 
retail  coal  business  in  Pittsfield.  The  employee  owned  and 
conducted  a  teaming  business  there,  having  three  or  four  sepa- 
rate horses  and  teams,  and  doing  rough  teaming.  He  employed 
several  men  to  work  with  these  horses  and  teams,  besides  work- 
ing with  them  himself,  and  did  work  for  various  parties  in  the 
vicinity. 

He  had  been  employed  by  this  employer,  William  A.  Pierce, 
at  different  times  and  periods  in  1911,  1912  and  1913.  He  did 
this  work  with  his  own  horse  and  team,  driving  it  himself.  He 
put  coal  into  bags  at  Mr.  Pierce's  yard  and  lifted  them  into  his 
cart,  and  sometimes  filled  his  cart  in  bulk  from  the  chute,  and 
usually  worked  in  doing  this  together  with  another  laborer  em- 
ployed by  Mr.  Pierce. 

His  employer  directed  him  what  to  do,  giving  him  written 
slips  with  the  names  and  addresses  of  the  purchasers,  and  with 
directions  to  assist  in  carr^dng  and  putting  the  coal  into  the 
bouses,  and  to  receive  and  bring  back  the  money  in  payment 
from  some  of  the  purchasers.  The  man  who  assisted  him  in 
loading  went  with  him  to  assist  in  putting  the  coal  into  the 
houses.  When  Mr.  Pierce  wanted  him  to  do  this  work  he 
would  say  to  Cheevers,  "I  want  you  to  come  up  and  help  me." 
Mr.  Pierce  was  asked  in  his  examination  by  the  insurer  at  the 
hearing,  "When  you  said  to  Cheevers  to  come  and  help  you, 
would  he  have  the  right  to  send  another  man?"  and  Pierce  re- 
plied, "  No,  I  wanted  Cheevers  because  he  knew  how  to  handle 
coal." 

Pierce  paid  the  helper  and  Cheevers  for  this  work,  paying 
Cheevers  $5  a  day  for  himself  and  the  team,  and  hired  Cheevers 
for  this  general  work  for  no  fixed  duration  of  time  and  for  no 
specified  job,  and  Cheevers  worked  the  same  as  any  other  of 
Pierce's  regular  men,  under  his  orders,  loading,  driving  and 
putting  in  coal. 

During  the  last  period  when  Cheevers  was  thus  working  he 
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began  on  Feb.  7,  1913,  and  worked  on  Feb.  7,  8,  10,  11,  12, 
13,  15  and  25,  and  before  this  the  last  period  was  Feb.  1,  2,  5,  6 
and  7,  1912. 

Cheevers  fell  from  his  wagon  while  delivering  coal  as  afore- 
said on  Feb.  25,  1913.  Another  of  Cheevers'  men  tried  to  do 
this  work  for  Pierce  on  the  following  day  in  his,  Cheevers' 
-place,  but  was  not  able  to  do  the  work  satisfactorily  for  Pierce, 
and  was  not  further  employed.  The  end  of  Cheevers'  right 
clavicle  bone  at  the  shoulder  was  fractured  by  the  fall  and  the 
shoulder  dislocated. 

The  insurer  contended  that  this  employment  and  work  of 
Cheevers  when  hurt  was  that  of  an  independent  contractor,  and 
was  casual.  The  committee  finds  that  in  doing  this  work 
Cheevers  was  so  under  the  direction  and  control  of  Pierce  that 
the  relation  between  them  was  that  of  master  and  servant,  and 
that  the  employment  when  he  was  injured  was  not  casual. 

It  was  agreed  and  foimd  that  the  average  weekly  wages  of 
Cheevers  at  the  time  of  the  injury,  if  he  was  a  servant  of 
Pierce,  were  $14  per  week. 

The  committee  finds  that  the  employee  was  wholly  incapaci- 
tated for  work  for  a  period  of  six  weeks  following  the  first  two 
weeks  after  the  injury,  and  that  there  is  due  him  from  the  in- 
surer as  compensation  the  sum  of  $42  and  $25  as  his  reasonable 
medical  expenses,  incurred  during  the  first  two  weeks  after  the 
injury. 

David  T.  Dickinson. 
J.  W.  Kelley. 

L.  Wallace  Hall  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

This  case  was  duly  submitted  to  the  Industrial  Accident 
Board  upon  briefs  of  counsel  on  a  review  from  the  decision  and 
report  of  the  arbitration  committee. 

The  Board,  upon  the  facts  found  by  the  committee,  believes 
that  an  error  of  law  was  made  in  the  conclusion  of  the  com- 
mittee, and  accordingly  reverses  its  decision.  This  reversal  is 
made  in  accordance  with  the  decisions  in  Hunt  v.  New  York, 
New   Haven   &   Hartford    Railroad,   212   Mass.    102   at   107; 


846        MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

Hussey  v.  Franey,  205  Mass.  415;  Shepard  v.  Jacobs,  204  Mass. 
110;  Delorey  v.  Blodgett,  185  Mass.  126;  Driscoll  v.  Towle,  181 
Mass.  416  at  418-419. 

Cheevers,  the  injured  man  in  this  case,  was  in  the  general 
business  of  teaming,  as  a  proprietor  on  his  own  account,  own- 
ing horses  and  wagons  and  employing  men  to  drive  and  work 
with  them. 

According  to  the  above  decisions,  and  as  stated  with  particu- 
lar clearness  in  Hussey  v.  Franey  and  Driscoll  v.  Towle,  it  is 
held  to  be  an  implied  understanding  that  the  proprietor  of  such 
a  teaming  business  retains  the  control  of  his  horses  and  wagons 
when  in  use,  and  of  their  loading  and  unloading,  and  is  there- 
fore an  independent  contractor  in  doing  such  work,  and  that  if 
he  sometimes  does  work  incidental  to  his  hiring,  at  the  request 
of  his  contractee,  outside  the  general  scope  of  the  business  of  his 
teaming,  but  nevertheless  within  its  "penumbra,"  these  out- 
side tasks  do  not  make  him  the  general  servant  of  the  con- 
tractee. 

As  Cheevers  received  his  injury  while  he  was  unloading  the 
coal  from  his  cart,  such  injury  was  therefore  sustained  in  the 
course  of  his  own  business,  and  the  insurer  of  Pierce,  his  con- 
tractee, should  not  be  held  liable  therefor,  and  such  finding  and 
decision  is  accordingly  made,  reversing  that  of  the  committee. 

James  B.  Cakroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Edw.  F.  McSweeney. 
Joseph  A.  Parks. 


Decree  of  Supreme  Judicial  Court  on  Appeal, 

LoRiNG,  J.  Cheevers  contended  that  he  was  an  employee 
of  one  Pierce,  and  that  he  was  entitled  to  compensation  for  an 
injury  suffered  by  him  while  in  that  employ. 

The  facts  found  by  the  committee  of  arbitration  were  in 
substance  as  follows:  — 

Cheevers  conducted  a  teaming  business  in  the  city  of  Pitts- 
field,  "having  three  or  four  separate  horses  and  teams."      He 
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employed  several  men  to  work  with  these  horses  and  teamsr 
besides  working  with  them  himself.  He  did  work  for  various 
persons  in  Pittsfield  and  vicinity. 

Pierce  owned  a  coal  yard  in  Pittsfield,  where  he  did  a  retail 
coal  business.  At  different  times  in  1911,  1912  and  1913  Pierce 
employed  Cheevers  to  deliver  his  (Pierce's)  coal  with  his 
(Cheevers')  horse  and  team.  The  course  of  business  was  for 
Cheevers  to  come  to  the  yard  with  his  horse  and  team,  put  the 
coal  into  bags  and  lift  them  into  his  cart,  or  fill  his  cart  in  bulk 
from  the  chute.  Cheevers  "usually"  was  helped  in  doing  this 
by  a  laborer  employed  by  Pierce.  Pierce  gave  Cheevers 
written  slips  with  the  names  and  addresses  of  the  purchasers 
of  the  coal,  and  with  directions  "to  assist  in  carrying  and 
putting  the  coal  into  the  houses;"  and  the  man  who  helped 
Cheevers  in  loading  the  coal  at  the  yard  went  with  him  to 
help  in  putting  the  coal  into  the  houses.  This  helper  was  paid 
by  Pierce.  Cheevers  was  paid  $5  a  day  for  himself  and  his 
team.  Pierce  "hired  Cheevers  for  this  general  work  for  no  fixed 
duration  of  time  and  for  no  specified  job."  When  Pierce  wanted 
Cheevers  he  would  say  to  him,  "I  want  you  to  come  up  and 
help  me,"  and  when  asked  by  the  committee  of  arbitration 
whether  Cheevers  would  have  a  right  to  send  another  man, 
Pierce  replied,  "No,  I  wanted  Cheevers  because  he  knew  how 
to  handle  coal." 

As  we  construe  the  record,  the  accident  happened  on  Feb.  25, 
1913,  though  in  one  place  in  the  record  it  is  stated  that  it  hap- 
pened on  Feb.  28,  1913.  On  this  day  Cheevers  fell  from  his 
cart  while  delivering  coal.  One  of  Cheevers'  men  tried  to  do 
the  work  for  Pierce  on  the  following  day  in  Cheevers'  place, 
but  was  not  able  to  do  it  to  Pierce's  satisfaction,  and  Cheevers' 
horse  and  team  and  man  were  not  employed  further.  The  last 
period  Cheevers  worked  for  Pierce  (that  is  to  say,  the  period 
here  in  question)  was  on  Feb.  7,  8,  10,  11,  12,  13,  15  and 
25.  The  last  period  before  that  was  on  Feb.  1,  2,  5,  6  and 
7,  1912.  In  addition,  the  arbitration  committee  made  this  fur- 
ther finding,  to  wit:  "Cheevers  worked  the  same  as  any  other 
of  Pierce's  regular  men,  under  his  orders,  loading,  driving  and 
putting  in  coal."  The  committee  decided  "that  in  doing  this 
work  Cheevers  was  so  under  the  direction  and  control  of  Pierce 
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that  the  relation  between  them  was  that  of  master  and  serv- 
ant/' and  made  an  award  in  his  favor. 

The  Industrial  Accident  Board,  on  review  of  this  decision  of 
the  committee  of  arbitration,  made  the  following  decision:  "the 
Board,  upon  the  facts  found  by  the  committee,  believes  that  an 
error  of  law  was  made  in  the  conclusion  of  the  committee,  and 
accordingly  reverses  its  decision.  This  reversal  is  made  in 
accordance  with  the  decisions  in  Hunt  v.  New  York,  New 
Haven  &  Hartford  Railroad,  212  Mass.  102,  at  107;  Hussey  u. 
Franey,  205  Mass.  413;  Shepard  v.  Jacobs,  204  Mass.  110; 
Delorey  v,  Blodgett,  185  Mass.  126;  DriscoU  v.  Towle,  181 
Mass.  416,  at  418,  419.  Cheevers,  the  injured  man  in  this  case, 
was  in  the  general  business  of  teaming,  as  a  proprietor  on  his 
own  account,  owning  horses  and  wagons  and  employing  men  to 
drive  and  work  with  them.  According  to  the  above  decisions, 
and  as  stated  with  particular  clearness  in  Hussey  v.  Franey  and 
DriscoU  V.  Towle,  it  is  held  to  be  an  implied  imderstanding  that 
the  proprietor  of  such  a  teaming  business  retains  the  control  of 
his  horses  and  wagons  when  in  use,  and  of  their  loading  and 
unloading,  and  is  therefore  an  independent  contractor  in  doing 
such  work." 

Cheevers  has  contended  that  by  reason  of  the  special  finding 
made  by  the  committee,  this  case  is  taken  out  of  the  ordinary 
rule  (applied  in  Hussey  v,  Franey,*  vbi  supra,  and  DriscoU  r. 
Towle,  ubi  supra),  and  is  brought  within  the  decision  in  Linne- 
han  t^.  Rollins,  137  Mass.  123.  We  do  not  find  it  necessary  to 
come  to  a  decision  upon  that  contention  because  we  are  of 
opinion  that  on  the  facts  found  by  the  committee  Cheevers' 
employment  was  casual. 

The  meaning  of  this  clause  was  considered  at  length  in 
Gaynor's  Case,  217  Mass.  66.  In  addition  to  what  was  said 
there  it  may  be  of  importance  (in  determining  whether  in  a 
particular  case  the  "employment  is  but  casual")  to  have  in 
mind  the  reason  for  this  limitation  upon  the  class  of  persons 
who  are  entitled  to  the  benefits  of  the  Workmen's  Compensa- 
tion Act.  The  scheme  created  by  the  Workmen's  Compensation 
Act  is  a  scheme  of  insurance  in  which  the  premiums  to  be  paid 
by  the  employer  are  based  upon  the  wages  paid  by  him  to  his 
employees.     It  may  have  been  thought  impracticable  to  work 
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out  a  scheme  of  insurance  if  persons  who  are  only  occasionally 
employed  are  to  be  included  among  those  insured.  This  limi- 
tation was  repealed  by  St.  1914,  c.  708,  §  13. 

Both  on  the  reasoning  in  Gaynor's  Case,  and  having  in  mind 
the  reason  for  this  limitation,  we  are  of  opinion  that  Cheevers' 
employment  was  but  casual.  In  Howard's  Case,  218  Mass. 
404,  the  employee  was  continuously  employed,  though  not  by 
the  same  employer,  and  for  that  reason  the  employment  was 
not  an  employment  which  was  "but  casual."  For  a  similar 
case  see  Sabella  v.  Brazeiro,  91  Atl.  Rep.  1032.  In  Schaeffer  v. 
de  Grottola,  85  N.  J.  L.  444,  and  in  Scott  v.  Payne  Brothers, 
85  N.  J.  L.  446,  the  employment  was,  or  could  be  found  to  be, 
employment  for  an  indefinite  period,  and  therefore  not  casual. 

The  entry  must  be 

Decree  affirmed. 


Ca8b  No.  410. 

Job  Stickley,  Employee. 
Thomas  Cavanagh,  Employer. 
Royal  Indemnity  Company,  Insurer. 

Decree  of  Supreme  Judicial  Court  on  Appeal.^ 

Crosby,  J.  This  is  an  appeal  from  a  decree  of  the  Superior 
Court  confirming  the  decision  of  the  Industrial  Accident  Board. 
The  employee  received  an  injury  on  Dec.  13,  1912,  which  re- 
sulted in  the  loss  of  four  fingers  of  his  right  hand.  It  is  con- 
ceded by  the  insurer  that  he  was  wholly  incapacitated  for  work 
by  reason  of  the  injury  from  that  date  until  May  16,  1913, 
when  he  obtained  employment  from  his  former  employer  as  a 
watchman,  for  which  he  was  paid  at  the  rate  of  $14  a  week; 
and  later  he  was  put  back  on  his  old  job  as  a  pile  driver  at 
$2.75  a  day.  Between  May  16  and  Oct.  17,  1913,  he  worked 
eighteen  days.  It  is  agreed  that  he  is  entitled  to  compensation 
for  partial  incapacity  from  July  11  to  Oct.  17,  1913.  ^ 

There  was  evidence  that  since  Oct.  17,  1913,  he  has  been 

^  For  report  of  oomznittee  of  arbitration  and  findings  of  Industrial  Aooident  Board,  see  p.  348, 
Vol.  2,  Mnimnchusetts  Workmen's  Compensation  Cases. 
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unable  to  obtain  employment  on  account  of  this  inability, 
although  he  has  made  diligent  efforts  to  get  work. 

The  committee  of  arbitration  has  found  that  on  account  of 
his  incapacity  to  work  and  his  inability  to  seciure  employment 
the  employee  is  entitled  to  $8.70  a  week  from  Oct.  17,  1913, 
the  date  when  the  partial  incapacity  ceased,  for  an  indefinite 
period,  subject  to  the  right  of  review  under  section  12,  Part 
III.,  chapter  751,  of  St.  1911.  This  is  equivalent  to  a  finding 
of  total  incapacity  for  work  since  Ckrt.  17,  1913. 

The  Industrial  Accident  Board  also  has  found  that  the  em- 
ployee has  been  totally  incapacitated  for  work  by  reason  of 
his  injury  since  Oct.  17,  1913;  that  this  finding  is  made  sub- 
ject to  the  right  of  either  of  the  parties  to  a  review  imder 
section  12,  Part  III.,  of  chapter  751  of  St.  1911. 

The  insurer  contends  (1)  "that  as  matter  of  law,  there  being 
no  physical  change,  a  man  who  has  once  been  found  to  be  only 
partially  incapacitated  cannot  again  become  totally  incapaci- 
tated for  any  reason;"  and  (2)  "even  if,  as  matter  of  law,  a 
man  may  without  physical  change  become  totally  incapacitated 
after  being  only  partially  incapacitated,  such  a  situation  has 
not  here  occurred." 

We  are  of  opinion  that  these  contentions  are  not  open  to  the 
insurer.  The  report  of  the  committee  of  arbitration  states  that 
"the  material  testimony  was  substantially  as  follows:"  then 
follows  the  testimony  of  certain  witnesses,  including  that  of  the 
employee;  if  this  statement  can  be  construed  as  a  statement 
that  all  the  evidence  is  reported,  still,  there  is  nothing  in  the 
record  to  show  that  all  the  evidence  submitted  to  the  Industrial 
Accident  Board,  and  upon  which  it  made  its  decision,  is  re- 
ported to  this  court. 

The  Industrial  Accident  Board  recites  in  its  decision  that  it 
"heard  the  parties,"  and  also  that  it  "affirms  and  adopts  the 
findings  of  the  committee  of  arbitration."  The  insurer  states 
in  its  brief  that  the  decision  of  the  Board  is  based  upon  the 
facts  found  by  the  committee  of  arbitration;  the  employee, 
on  the  other  hand,  contends  that  all  the  evidence  is  not  re- 
ported by  the  Board  and  is  not  before  this  court.  We  cannot 
assume  that  all  the  evidence  upon  which  the  Industrial  Acci- 
dent Board  made  its  findings  and  decision  is  before  us  in  the 
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absence  of  any  statement  on  the  record  to  that  effect.  It 
cannot  be  determined,  therefore,  whether  the  rulings  requested 
by  the  insurer  should  have  been  given,  (Brightman's  Case, 
Mass.  219,  Dec.  31,  1914.)    Accordingly,  the  entry  must  be 

Decree  affirmed. 


Cabb  No.  431. 

Frank    Leveroni,    Administrator    op    Estate    of    Rocco 

FuMiCEBLLO,  Employee. 
Lathrop  &  Shea,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Decree  of  Supreme  Judicial  Court  on  Appeal.^ 

Bralet,  J.  The  undisputed  material  facts  show  that  the 
deceased  employee,  while  returning  home  at  the  close  of  the 
day's  work,  entered  upon  a  railroad  track,  where  he  was  struck 
by  a  train  and  killed,  and  the  question  for  decision  is  whether 
the  injury  arose  out  of  and  in  the  course  of  his  employment. 
(St.  1911,  Part  II.,  section  1.) 

It  is  plain  that  if,  as  the  record  states,  it  was  necessary  for 
him  to  pass  over  the  railroad  location,  it  formed  no  part  of  the 
employer's  plant;  nor  was  it  in  any  way  connected  therewith 
or  in  their  control,  as  was  the  common  stairway  used  by  em- 
ployees in  Sundine's  Case,  218  Mass.  1.  The  contract  of  em- 
ployment did  not  provide  for  transportation  or  that  he  should 
be  paid  for  the  time  taken  in  going  and  returning  to  his  place 
of  employment,  and  when  the  day's  work  had  ended  the 
employee  was  free  to  do  as  he  pleased.  If  he  had  chosen  to 
use  the  public  ways,  and  had  been  injured  by  a  defect  or  pass- 
ing vehicle,  the  administrator  could  not  recover  against  the 
employer  because  there  would  be  no  causal  connection  between 
the  conditions  of  employment  and  the  injuries  suffered.  (Mc- 
Nicol's  Case,  215  Mass.  497;  Holness  v.  McKay  &  Davis 
(1899),  2  K.  B.  319.) 

The  principle  is  the  same  and  equally  applicable  where  the 

>  For  report  of  oommittM  of  arbitration  and  findinci  of  Industrial  Aooident  Board,  see  p.  267 , 
Vol.  2,  Ma—nchiMette  Workmen's  Compensation  Cases. 
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employee  uses  a  private  way  or  crosses  the  land  of  another, 
either  as  licensee  or  trespasser.  The  decree  for  the  insurer  was 
properly  entered  and  should  be  affirmed. 

So  ordered. 


Caab  No.  434. 

Thomas  Septimo,  Employee. 

Boston  Rubber  Shoe  Company,  Employer. 

Massachusetts  Employees  Insurance  Association,  Insurer. 

Decree  of  Supreme  Judicial  Court  on  Appeal.^ 

Crosby,  J.  This  is  a  proceeding  imder  the  Workmen's 
Compensation  Act.  The  employee,  Septimo,  received  an  injury 
which  arose  out  of  and  in  the  course  of  hb  employment,  and 
thereafter,  during  a  part  of  the  period  between  the  date  of  his 
injury  and  the  filing  of  his  claim  with  the  Industrial  Accident 
Board,  he  was  employed  by  his  former  employer  and  was  paid 
$9  a  week.    Before  he  was  injured  his  weekly  wages  were  $10. 

While  he  was  so  employed,  after  his  injuries,  the  mill  where 
he  worked  was  shut  down  for  three  and  five-sevenths  weeks, 
''owing  to  the  slackenii^  up  of  business.''  During  this  time 
he  received  no  wages.  The  question  in  controversy  is  whether 
he  was  entitled  to  compensation  for  the  three  and  five^sevenths 
weeks  when  the  mill  was  closed,  upon  a  partial  or  total  incapac- 
ity for  work. 

This  case  is  to  be  decided  upon  the  facts  found  by  the  In- 
dustrial Accident  Board  in  its  review  of  the  report  of  the  com- 
mittee of  arbitration,  if  there  was  any  evidence  to  warrant  these 
findings.  (Diaz's  Case,  217  Mass.  36;  Donovan's  Case,  217 
Mass.  76;   Bentley's  Case,  217  Mass.  79.) 

The  Industrial  Accident  Board,  after  hearing,  found  that  the 
employee  ''was  not  able  to  earn  anything  by  reason  of  his 
injury  during  each  of  the  three  and  five-sevenths  weeks."  This 
is  equivalent  to  a  finding  that  the  employee  was  totally  in- 
capacitated for  work  during  that  period.     As  the  evidence  is 


>  For  report  of  oommittee  of  arbitration  and  findings  of  Industrial  Accident  Baard«  sea  p.  W, 
Vol.  2,  Masaaohusetts  Workmen's  Compensation  Oues. 
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not  reported,  it  cannot  be  found  as  matter  of  law  that  such 
finding  was  not  warranted. 

The  insurer  contends  that  because  the  employee  was  em- 
ployed after  his  injury  and  paid  wages  at  the  rate  of  $9  a  week, 
a  finding  of  total  incapacity  for  work  during  the  time  that  the 
mill  was  closed  was  not  warranted. 

We  do  not  think  that  this  contention  can  be  maintained. 
While  such  employment  was  evidence  that  the  employee  was 
not  wholly  incapacitated  for  work,  yet  it  was  not  conclusive. 

The  committee  of  arbitration  found  that  it  was  probable, 
considering  his  injured  condition,  that  he  would  not  have  been 
able  to  obtain  work  or  to  earn  anything  elsewhere.  The  record 
shows  that  he  was  seriously  crippled  and  disabled.  The  photo- 
graph, which  is  annexed  to  and  made  part  of  the  report  of  the 
Board,  shows  that  he  has  lost  the  whole  of  every  finger,  except 
the  forefinger  of  his  right  hand  and  the  little,  or  fourth,  finger 
of  his  left  hand. 

When  the  grave  character  of  these  injuries  is  considered  we 
cannot  say,  without  the  evidence  before  us,  that  the  finding  of 
total  disability  for  work  of  the  employee  wa^  not  warranted. 
It  follows  that  the  amount  which  he  would  have  been  entitled 
to  receive  for  partial  incapacity  for  work  becomes  immaterial 
and  need  not  be  considered. 

It  was  found  by  the  committee  of  arbitration  that  during  the 
period  when  the  mill  was  closed  he  earned  no  wages,  and  it  did 
not  appear  that  he  had  made  any  effort  to  earn  anything  dur- 
ing that  time. 

The  insurer  contends  that  in  view  of  this  finding,  compensa- 
tion should  be  based  upon  a  partial  incapacity  for  work  under 
the  provisions  of  section  10  of  Part  II.  of  the  act;  but  as  the 
Board,  upon  the  findings  of  the  committee  of  arbitration,  has 
found  that  the  employee  was  totally  incapacitated,  the  findings 
of  the  committee,  so  far  as  they  are  in  conflict  with  those  of  the 
Board,  have  been  overruled. 

So,  also,  the  finding  that  the  employee  was  physically  unable 
to  earn  anything  during  the  period  when  the  mill  was  closed 
renders  immaterial  the  finding  of  the  committee  of  arbitration, 
that  he  did  not  make  any  effort  to  obtain  employment. 

In  view  of  this  finding  of  fact  we  need  not  consider  the  fur- 
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ther  contention  of  the  insurer,  that  the  failure  of  the  employee 
to  work  during  this  time  was  due  to  the  condition  of  the  labor 
market  and  not  to  his  incapacity  to  earn  wages.  (Sullivan's 
Case,  218  Mass,  141;  Irons  v.  David  &  Timmins,  Limited 
(1899),  2  Q.  B.  330;  Merry  &  Cunninghame,  Limited,  v.  Black, 
46  Sc.  L.  R.  812;  Thompson  v.  Johnson  &  Nephew,  Limited 
(1914),  3  K.  B.  694.) 

The  grounds  upon  which  this  decision  rest  render  unnecessary 
the  consideration  of  other  matters  determined  by  the  Industrial 
Accident  Board. 

Decree  affirmed. 


Philomene  King  v.  the  Viscoloid  Company.^ 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

Sheldon,  J.  The  defendant  concedes  that  upon  the  agreed 
facts  and  the  inferences  to  be  drawn  therefrom  the  plaintiff  had 
a  good  cause  of  action,  and  is  entitled  to  recover  for  the  loss 
caused  to  herself  by  the  injury  to  her  son,  unless  her  right  of 
action  is  barred  by  the  provisions  of  the  Workmen's  Compen- 
sation Act,  St.  1911,  c.  751. 

It  was  undoubtedly  the  intention  of  the  Legislature  by  that 
statute  to  take  away  from  employees  who  should  become  sub- 
ject to  its  provisions  all  other  remedies  that  they  had  against 
their  employers  for  injuries  happening  in  the  course  of  their 
employment  and  arising  therefrom,  and  to  substitute  for  such 
remedies  the  wider  right  of  compensation  given  by  the  act. 
But  we  find  in  the  act  nothing  which  goes  further  than  this  for 
the  protection  of  the  employer.  At  common  law,  when  this 
boy  was  injured,  he  gained  a  right  of  action  for  himself;  and 
the  present  plaintiff,  his  mother,  gained  another  and  different 
right  of  action  for  the  damage  caused  to  her.  The  former 
action,  that  of  the  boy  himself,  has  been  taken  away,  and  a 
different  remedy  has  been  substituted  therefor;  but  this  does 
not  of  itself  affect  the  second  right  of  action,  —  that  of  the 
boy's  parent.    That  the  boy  received  full  compensation  for  the 

I  Thia  ia  not  a  oase  under  the  Workmen's  Compenaation  Act,  but  is  the  dedaion  of  the  Suprecoe 
Judidal  Court  on  the  claim  of  the  appellant  to  reoover  for  the  lots  caused  by  the  injury  to  bar 
son,  said  son  having  received  compensation  under  the  statute. 
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injury  to  himself  does  not  affect  her  right  to  recover  for  her 
own  loss.     (Wilton  v.  Middlesex  Railroad,  125  Mass.  130.) 

The  parent's  right  of  action  was  not  in  any  just  sense  con- 
sequential upon  that  of  the  son.  It  was  independent  of  his 
right,  and  was  based  upon  her  personal  loss.  His  action  was 
for  the  pain  and  suffering  caused  by  the  injury,  and  for  the 
loss  of  wages  or  diminution  of  earning  capacity  caused  thereby 
and  coming  after  he  should  have  attained  full  age.  Her  action 
was  for  the  expense  to  which  she  had  been  put  by  reason  of  his 
injury,  and  for  the  loss  of  his  services  or  wages  during  his 
minority.  It  is  true  that  the  right  of  action  in  each  case  rested 
upon  the  same  foundation;  that  is,  the  fact  that  he  had  been 
injured  by  the  negligence  of  the  defendant.  Under  the  provi- 
sions of  the  act  (St.  1911,  c.  751,  Part  I.,  §  5)  he  had 
waived  his  right  of  action;  but  he  had  not  waived,  by  his  own 
mere  act  he  could  not  waive,  his  parent's  independent  right.  His 
waiver  was  by  operation  of  law  a  discharge  of  his  own  right;  but 
no  discharge  of  his  right  could  discharge  or  take  away  the  right 
which  had  become  vested  in  her,  just  as  the  election  of  an  em- 
ployee, under  Part  III.,  section  15,  of  the  act,  to  hold  a  third 
party  instead  of  the  insurer  to  compensate  him  for  an  injury 
does  not  take  away  his  widow's  right  to  hold  the  insurer  for 
the  employee's  subsequent  death  caused  by  the  same  injury. 
(Cripps'  Case,  216  Mass.  586.) 

The  express  provision  in  the  act,  that  his  right  of  action  is 
waived  or  discharged  by  his  failure  to  give  a  notice  that  he 
claimed  his  common  law  rights,  is,  by  recognized  canons  of 
statutory  construction,  an  indication  that  it  was  not  intended 
to  take  away  the  right  of  any  one  but  himself.  The  Legis- 
lature has  stated  the  consequence  that  is  to  follow  the  failure 
to  give  the  statutory  notice;  how  can  the  court  say  that  further 
consequences  shall  follow,  by  taking  away  the  right  of  a  third 
person  not  mentioned  in  the  act?  (Dubuque  v.  Dubuque,  7 
Iowa,  262;  Page  v.  Bartlett,  101  Ala.  193;  Perkins  v.  Thorn- 
burgh,  10  Cal.  189;  Oxford  Iron  Co.  v.  Slafter,  18  Fed.  Cas. 
No.  10,  637.) 

The  provision  that  the  insurer  shall  pay  a  part  of  the  medical 
expenses  made  necessary  by  injury  to  an  employee  (Part  II., 
§  5)  does  not  take  away  by  implication  the  parent's  remedy  in 
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a  case  like  this.  Doubtless  the  parent  could  not  recover  for 
expenses  which  he  had  not  been  called  on  to  incur,  and  in  fact 
had  not  incurred,  but  it  is  not  perceived  how  this  could  have 
any  greater  effect  than  to  reduce  somewhat  the  amount  of 
damages  that  might  be  recoverable. 

This  is  not  a  case  in  which  the  plaintiff  has  taken  any  benefit 
under  the  act,  which  it  might  be  contended  would  stop  her  from 
making  any  claim  inconsistent  with  the  effect  of  that  act  upon 
the  employer.  The  insurer's  payment  of  the  medical  and  hos- 
pital bills  was  not,  so  far  as  appears  or  is  suggested,  made  at 
her  request,  nor  did  it  relieve  her  from  any  liability,  for  it  does 
not  appear  that  she  had  become  liable  for  these  bills.  Our 
decision  does  not  apply  to  cases  where  the  parent  has  received 
any  benefit  or  compensation  under  the  act.  Nor  do  we  decide 
that  the  plaintiff  could  recover  for  medical  expenses  which  had 
been  paid  by  the  insurer,  or  for  her  son's  services,  so  far  as  she 
had  received,  or  was  entitled  and  able  to  obtain,  for  such  serv- 
ices the  amounts  paid  therefor  to  him  through  his  next  friend 
by  the  insurer.  These  questions  are  not  presented,  for  the 
amount  of  damages  has  been  agreed  upon. 

It  is  probably  true  that  the  Legislature  in  passing  this  act 
did  not  have  in  mind  such  a  case  as  is  here  presented.  It  did 
occur  to  the  Legislature  of  Rhode  Island,  and  is  provided  for  in 
the  statute  of  that  State.  (R.  I.  St.  1912,  c.  831,  Art.  1,  Sec. 
6.)  Whether  our  Legislature,  if  it  had  dealt  with  the  question, 
would  have  made  the  same  provision  as  was  made  in  Rhode 
Island,  or  would  have  adopted  some  other  course,  is  mere 
matter  of  conjecture. 

In  our  statute  there  is  no  direct  enactment  taking  away  the 
parent's  right  of  action,  and  we  find  nothing  which  takes  it 
away  by  necessary  implication.  The  Legislature  simply  has  not 
covered  the  case,  as  in  Parsons  v.  Merrill,  5  Met.  356.  If  they 
had  chosen  not  to  leave  the  parent's  right  of  action  unaffected 
they  might  have  taken  it  away  altogether;  they  might  have 
made  some  stated  division  of  the  allowed  compensation  between 
the  minor  employee  and  his  parent;  they  might  have  provided 
(like  the  Rhode  Island  Legislature)  that  the  election  between 
the  statutory  remedy  and  that  given  by  the  common  law 
should  be  made  by  the  parent  of  a  minor  employee  and  should 
bind  both  parent  and  child.    How  can  the  court  say  which  of 
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either  of  these  courses  should  have  been  adopted  by  the  Legisla- 
ture? It  seems  plain  that  neither  one  of  them  can  be  held  to 
have  been  manifestly  intended  by  the  language  of  the  act.  But 
we  have  no  right  to  conjecture  what  the  Legislature  would  have 
enacted  if  it  had  foreseen  the  occurrence  of  a  case  like  this; 
much  less  can  we  read  into  the  statute  a  provision  which  the 
Legislature  did  not  see  fit  to  put  there,  whether  the  omission 
came  from  inadvertence  or  of  set  purpose.  (See  Hull  v.  Hull, 
2  Strobh.  Eq.  174;  Kankahnan  v.  Gibson,  171  Ind.  503;  United 
States  V,  Musgrave,  160  Fed.  Rep.  700;  United  States  v.  Starn, 
17  Fed.  Rep.  435).  This  is  the  rule  adopted  in  the  construc- 
tion of  all  written  instruments,  that  no  words  can  be  supplied 
by  construction  unless  it  plainly  appears  what  words  ought  to 
be  supplied.  To  this  recognized  doctrine  it  is  enough  to  cite 
Metcalf  V.  Framingham  Parish,  128  Mass.  370;  Child  v.  Child, 
185  Mass.  376;'  Sanger  v.  Bourke,  209  Mass.  481,  486,  487;  and 
Springfield  Safe  Deposit  and  Trust  Co.  v.  Dwelly,  ante. 

It  may  be  added,  also,  that  another  ride  of  statutory  con- 
struction is  that  an  existing  common-law  right  of  action  is  not 
to  be  taken  away  by  a  statute  unless  by  direct  enactment  or 
necessary  implication.  (Melody  v.  Reab,  4  Mass.  471,  473; 
Com.  V.  Rumford  Chemical  Works,  16  Gray,  231,  232;  Com- 
monwealth V,  Beck,  187  Mass.  15,  17.) 

It  has  been  suggested  that  the  statutory  compensation  given 
to  a  minor  employee  is  really  a  payment  of  wages,  citing  a 
detached  sentence  from  the  opinion  of  A.  L.  Smith,  L.J.,  in 
Irons  V.  Davis  &  Timmins,  Limited  (1899),  2  Q.  B.  320,  322. 
But  this  is  not  so.  The  quantum  of  the  compensation  is  meas- 
ured by  the  amount  of  the  wages;  but  the  payment  is  in  place 
of  all  the  rights  of  action  that  belonged  to  the  injured  employee, 
and  covers  suflfering  and  temporary  or  permanent  disability  as 
well  as  loss  of  wages.  This  is  plainly  so  in  the  allowance  for 
permanent  physical  disability  under  Part  II.,  section  11,  though 
that  too  is  measured  by  the  amount  of  wages  earned.  So,  too, 
where  the  injury  is  due  to  the  serious  and  willful  misconduct  of 
the  employer  or  superintendent.     (Part  II.,  §  3.) 

Under  the  terms  of  the  report,  in  the  opinion  of  a  majority 
of  the  court,  judgment  must  be  entered  in  favor  of  the  plaintiff 
in  the  sum  of  $54.60,  with  interest  from  the  date  of  the  writ. 

So  ordered. 
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Martinelli,  Petr.1    (Two  Cases.) 

Decree  of  Supreme  Judicial  Court  on  Appeal. 

RuGG,  C.J.  The  petitioner,  as  administrator  of  the  estates  of 
two  different  persons,  brings  these  applications  in  the  Superior 
Court,  praying  it  to  issue  letters  rogatory  for  taking  the  testi- 
mony of  witnesses  in  the  kingdom  of  Italy,  to  be  used  in  the 
hearings  on  proceedings  brought  and  pending  before  the  Indus- 
trial Accident  Board  for  the  recovery  of  the  payments  provided 
by  the  Workmen's  Compensation  Act,  St.  1911,  c,  751,  for  the 
death  of  these  two  decedents. 

Letters  rogatory  as  a  means  of  procuring  the  evidence  of 
witnesses  in  foreign  States  are  not  much  in  use  in  this  Com- 
monwealth. The  statutes  make  ample  provision  to  this  end  by 
means  of  depositions.  The  power  to  issue  a  commission  roga- 
tory in  order  to  prevent  a  failure  of  justice  is  inherent  in  a 
court.  But  it  always  has  been  recognized  that  such  power  can 
be  put  forth  only  in  aid  of  a  cause  actually  pending  in  the  court 
which  issues  the  letters.  That  this  must  be  so  is  apparent  when 
the  nature  of  the  proceeding  is  considered.  It  is  in  form  a  re- 
quest to  a  court  of  a  foreign  jurisdiction,  asking  as  matter  of 
comity  that  that  court  will  take  the  testimony  of  a  witness  or 
witnesses  within  its  jurisdiction  and  transmit  the  same  to  the 
court  making  the  request,  for  its  aid  in  the  doing  of  justice  as  to  a 
cause  before  it.  The  matter  is  not  dependent  upon  statute,  but 
rests  upon  the  international  good  will  toward  each  other  by 
which  courts  of  civilized  countries  are  actuated.  (Anonymous, 
59  N.  Y.  314,  315;  State  v.  Bourne,  21  Oregon,  218;  Nelson  r. 
U.  S.,  1  Peters  C.  C.  235;   1  Greenleaf  on  E\ddence,  s.  321.) 

It  is  not  averred  in  the  application  nor  contended  in  argu- 
ment that  the  proceedings  before  the  Industrial  Accident  Board 
are  pending  in  the  Superior  Court.  Manifestly  they  are  not  so 
pending.  The  machinery  of  the  Workmen's  Compensation  Act 
does  not  contemplate  the  ascertainment  of  facts  in  that  court- 
It  is  not  within  the  power  of  a  court,  even  of  general  juris- 
diction, to  issue  letters  rogatory  to  obtain  testimony  to  be  used 
before  a  tribunal  over  whose  procedure  and  trials  it  is  given  no 

1  This  deoisioQ  is  printed  to  the  information  and  guidanoe  of  partias  interested  in  matters 
pertaining  to  the  Workmen's  Compensation  Act. 
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authority  until  the  case  itself  may  be  brought  before  it  for 
review.  Therefore,  it  is  not  within  the  authority  of  the  Superior 
Covlt:  to  procure  evidence  for  use  before  a  tribunal  over  whose 
proceedings  it  has  no  more  intimate  supervisory  power  than  it 
has  over  the  Industrial  Accident  Board. 

It  is  urged  that  power  is  conferred  by  that  part  of  St.  1912, 
c.  571,  §  8,  which  provides  that  "the  Board  or  any  member 
thereof  shall  have  the  power  to  subpoena  witnesses,  administer 
oaths  and  to  examine  such  parts  of  the  books  of  records  of  the 
parties  to  a  proceeding  as  relate  to  questions  in  dispute.  .  .  . 
The  Superior  Court  shall  have  power  to  enforce  by  proper  pro- 
ceedings the  provisions  of  this  section  relating  to  the  attendance 
and  testimony  of  witnesses  and  the  examination  of  books  and 
records."  •  These  words  confer  no  power  to  issue  letters  rogatory 
or  to  issue  commissions  to  take  depositions.  It  plainly  goes  no 
further  than  to  authorize  the  court  to  compel  the  attendance  of 
witnesses  within  its  jurisdiction  and  to  deal  with  those  who 
refuse  to  appear  and  testify.  It  would  have  been  a  simple 
matter  for  the  Legislature  to  have  conferred  upon  the  Superior 
Court  the  additional  power  here  invoked.  It  seems  quite 
probable  that  it  was  overlooked.  At  all  events,  it  is  unprovided 
for.  Although  the  Workmen's  Compensation  Act  is  to  be 
liberally  construed,  the  court  cannot  go  outside  its  language  for 
the  purpose  of  assuming  a  power  not  granted  either  expressly 
or  impliedly. 

The  proper  practice  was  followed  of  saving  exceptions  to  the 
granting  of  the  petition.  After  exceptions  were  saved  and 
allowed  and  were  pending  there  could  be  no  appeal. 

Appeal  dismissed. 
Exceptions  sustained. 
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injury  oauaed  by  flying  shuttle, 428 

injury  cauaed  by  galvanised  sheet-iron  bend  striking  back  of  neck,  485 

injury  caused  by  slipping  off  platform,  resulting  in  q>Taining  of  anUe,    .  680 

injury  caused  by  alipping  on  floor,  resulting  in  spraining  of  ankle,  419 

injury  caused  by  stepping  on  bobbin, 147 

injury  causing  amputation  of  arm 435 

injury  causing  amputation  of  fingers, 409 

injury  cauaing  amputation  of  left  arm, 330 

injury  cauaing  amputation  of  leg 168 

injury  causing  amputation  of  thumb,  forefinger  and  little  finger,    ....  224 

injury  causing  loss  of  three  fingers  of  each  hand, 297 

injury  due  to  i^Mplectio  shock,  not, 493 

injury  due  to  explosion  of  dynamite 3S2 

injury  due  to  intoxication,  not, 567 

injury  due  to  severe  strain, '  .  .  685 

injury  due  to  q>attering  of  molten  lead  into  eye,  cauaing  loss  of  vision,  .         .         .  445 
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ABISDIQ  OUT  or  — Concluded.  paob 

injury  due  to  strain  while  pulling  a  bale  of  burlap, 800 

injury  neoeeaitated  amputation  of  third  finger;  blood  poisoning  and  death  followed,  814 

injury  occuning  during  tranq[>ortation  from  place  of  employment,                   ,  161 

injury  received  in  collision  between  truck  and  street  railway  car,  resulting  fatally,  .  68 
injury  received  while  operating  boz-lacing  machine,  for  purposes  of  her  own,  during 

noon  hour,  not, 376 

injury  resulting  from  fall  on  floor, 254 

injury  resulting  from  fooling,  not, 789 

injury  resulting  from  play  or  sport,  not 145 

injury  resulting  from  sudden  wrench  and  strain,  626 

injury  resulting  in  loss  of  four  fingers,  right  hand, 248 

injury  to  arm,  result  of  fall  from  staging 728 

injury  to  employee  thrown  over  shafting  of  engine  results  in  traumatic  i>eritonitis,  .  581 

injury  to  eye,  teaumatio  cataract  resulting, Z2<i 

injury  to  finger  by  point  of  wire  nail  causes  infection 425 

injury  to  foot, 716 

injury  to  hip, 510 

injury  to  left  eye  destroying  vision, 604 

injury  to  right  hand,  the  result  of  kick  by  horse,  540 

injury  while  lifting  crate  of  bottles, 348 

injury  while  riding  home  from  work  in  employer's  wagon, 161 

injury  while  trimming  tree, 1 

insanity  and  suicide  having  causal  relation  to  injury,  resulting  in  loss  of  vision,         .  445 

lather  receives  injury  to  knee 721 

lead  poisoning, 108 

nephritis  and  blindness  caused  by  violence  and  electric  shock,        ....  673 
nervous  shock  and  disturbance  from  personal  injury,    .                                               .150 

neurosb,  following  injury  by  fljring  shuttle, 428 

occupational  neurosis  in  hands,  caused  by  strain  upon  certain  group  of  muscles,  753 

optic  neuritis,  total  blindness,  caused  by  noxious  gases,         .....  79 

palmar  abscess  and  sepsis  caused  by  inflammation, 149 

personal  injury  caused  by  extreme  pressure  from  shears,       .....  149 

personal  injury  caused  by  use  of  chemical, 259 

personal  injury  occurring  several  hours  after  employee  performs  errand  for  em- 
ployer, not, 684 

resulting  from  operating  rip  saw 384 

septic  poisoning  from  pin  prick, 174 

■patter  bum  aggravates  varicose  condition, 547 

splinter  enters  palm  of  left  hand, 733 

splinter  in  hand  causes  blood  poisoning, 529 

stepping  on  bobbin,  wrenching  knee, 147 

strain  accelerates  condition  of  arterial  sclerosis,    .......  775 

strangulated  hernia  due  to  fall, 122 

struck  by  load  of  ties,  breaking  ribs  and  collar  bone,    ......  558 

sudden  drop  of  elevator,  with  hod  of  bricks  on  shoulder,       .....  150 

tip  of  thumb  of  right  hand  taken  off  by  planer  knife,   ......  586 

ulcer,  following  infection  resulting  from  vaccination, 332 

varicose  condition  aggravated  by  injury, 547 

ABTBBIAL  SCLIB08I8: 

condition  of,  accelerated  by  strain  and  unusual  pooition,       .....  775 

ASSAULT: 

by  irate  customer, 387 

AUTUOBITT: 

Industrial  Accident  Board  has,  to  review  agreement  entered  into  between  parties,    .  669 

AUTOPSY: 

report  of,  shows  that  cerebral  hemorrhage,  having  no  causal  relation  to  injury, 

causes  death  of  employee, 612 


868  SUBJECT  INDEX. 

•'AVKRAQE  MnmCUM  Rl:"  faos 

for  first  aid  and  offioe  treatments  as  recommended  by  medical  advisory  oommiitee,  733 

AVnUOK  WBKSLT  WAOI8: 

ascertained  in  accordance  with  decision  of  Supreme  Judicial  Court,                 .         .  497 
entitled  to,  of  person  employed  by  the  same  employer  in  the  same  grade,                .  188 
if  less  tiian  $4,  minimum  of  $4  due  person  whoUy  dependent,         ....  122 
include  tips  or  gratuities  received  by  employees  during  the  course  of  their  employ- 
ment,          419 

of  a  coal  trimmer,     ............  179 

of  brewery  worker, 701 

of  longshoremen,      ............  558 

of  longshoremen  who  work  for  more  than  one  employer  fixed  at  $15,      .  558 


(8M  Eye  Injury) : 

caused  by  violence  and  electric  shock  incapacitates  emi^oyee,       ....  573 

due  to  inhaling  noxious  gases 79 

partial  incapacity  for  work  due  to, 827 

BOARD: 

not  to  be  deducted  from  amount  contributed 817 

value  of,  not  to  be  deducted, UK 


average  weekly  wages  of, TIM 

BUBDBI  or  PBOOr, 226 


of  her  own,  not  entitled  to  compensation, S76 

of  his  own,  not  entitled  to  compensation,    ........  172 

OAKGILLATION  OF  AQBUMmT: 

does  not  preclude  Board  from  cancelling  same  when  erroneously  made,  .         .  669 

OAMCEB: 

death  by,  not  due  to  personal  injury, 521 

CAPAOITT  TO  BARK: 

compensation  awarded  on  basis  of 772 

compensation  awarded  on  basis  of  no  wage-earning  capacity,         ....  409 

rendered  negligible  by  reason  of  injury, 818 

CA8B8  RBMANDBD: 

Gallagher  case, 139 

Howard  case 1 

Nelson  case, 10 

CASUAL 100 

employee,  engaged  to  trim  trees  for  Electric  Light  Company,  ordered  by  foreman  to 

trim  a  tree  on  church  property,  not,     ........  1 

employee,  hired  for  no  fixed  duration  of  time  and  for  no  q>eoified  job  (statute 

since  amended), 843 

employment  not,  being  in  usual  course  of  business  of  subscriber,  ....  678 

employment  of  brewery  worker  for  special  Job,  not.      ......  704 

employment  of  substitute  mailer,  not,          ........  689 

CASUAL  EMPLOTMBNT: 

defined  by  Supreme  Judicial  Court,    .........  100 

not  periodic  and  regular lOO 

CATARACT: 

traumatic,  due  to  injury,  ...........  33A 

traumatic,  to  right  eye,  sympathetically  affects  left  eye,  causing  incapacity  for  woik,  SSM 


SUBJECT  INDEX.  869 

CAU81:  PAoa 
wife,  living  apart  from  husband  for  jiistifiable,  not  supported  by  him,  not  entitled 

to  compensation,        ...........  42 


combination  of  strain  and  unusual  poeitlon  causative  factor  in  rupture  of,                 .  775 

CHAIN  or  CAUSATION: 

blood  poisoning,  following  injury  to  finger  with  needle,  and  death,         .                  .  186 

broken  by  actus  novus  interveniens,  .........  57 

condition  of  diabetes  due  to  natural  causes,  having  no  causal  relation  to  personal 

injury, 626 

dea^  by  suicide  resulting  from  insanity,  following  injury  to  eye 445 

death  from  acute  dilatation  of  heart  not  connected  with  injury  by  a,      .                  .  591 

death  from  general  septicemia  caused  by  injury,          ......  597 

ether  pneumonia,  following  operation, .  42 

existing  nervous  condition  accelerated  by  injury  while  lifting  crate  of  bottles,          .  348 

heart  disease  aggravated  by  sinking  of  lighter 765 

heart  disease  following  injury, 254 

heart  lesion,  following  fracture  of  rib,  resulting  in  death, 369 

hypostatic  pneumonia,  following  injury  and  operation,          .....  246 

hysterical  blindness  and  neurosis  having  causal  relation  to  personal  injury,     .  827 

inflammatory  disease  of  eye  accelerated  by  injiuy  to  eye,      .....  411 

injury  to  eye  accelerates  inflammatory  disease 411 

insanity,  following  injury  to  hand  and  operations 318 

loss  of  vision  due  to  traumatic  cataract, 324 

nervous  state  accelerated  to  point  <^  insanity  by  injury  and  operations,    .                  .  318 

neurosis,  following  injury,  .     ' 428 

no,  between  personal  injury  and  death, 540 

no  causal  relation  between  bronchitis  and  intestinal  tuberculoas  and  personal  injury,  728 

no  relation  between  employment  and  unexplained  death,      .....  643 
noxious  gases  causing  optic  neuritis,  .                                                                          .79 

pneumonia,  due  to  weakened  condition,  following  severe  strain,     ....  635 

St.  Vitus*  dance,  following  injury  to  head 364 

septicamia,  following  fracture  of  spinal  column, 273 

strain  accelerates  condition  of  arterial  sclerosis, 775 

traumatic  peritonitis  resulting  from  injury  connected  by 581 

varicose  condition  aggravated  by  spatter  bum, 547 

CHAPTER  807,  ACTS  OF  191S: 

refers  to  pasrment  of  compensation  to  "laborers,  workmen  and  mechanics,"    .        721,724 

OBOBIA  BCmOB  i»ee  St.  Vitus'  Dance) 864 

CiaAK  MAXSB: 

suffers  from  occupational  neurosis,  and  is  entitied  to  compensation,                 .  753 


dismissed,  employee  suffering  from  diseased  condition  of  heart,  lungs  and  kidneys, 

having  no  relation  to  injury,        .........      800 

dismissed,  injury  did  not  arise  out  of  employment,       ......      789 

of  widow  dismissed;  cerebral  hemorrhage,  having  no  causal  relation  to  injury,  causes 

death, 612 

COAL  TAK:  .      . 

poisonous  emanations  from, 79 

COAL  TBDOOEB: 

average  weeJdy  wages  of  a 179 

COMMON  LAW  BIOHTB: 

employee  must  give  notice  of  desire  to  claim,  when  entering  emplojonent  of  sub- 
scriber to  Workmen's  Compensation  Act, 201 

notice  of  daim  of  right  of  action  must  be  given  at  time  of  contract  of  hire,  201 

of  parent  cannot  be  waived  by  minor, 854 


870  SUBJECT  INDEX. 

COMMON  8TAIBWAT:  pact 

employee  injured  on, 570 

employee  receives  injury  on, 833 

COMMONWXALTH  OF  MA88ACHU8XTT8: 

declined  to  pay  compensation  on  ground  that  employee  was  independent  contractor,  721 

COMPIHSATION  («ee  Decision) : 

additional,  not  due,  employee  not  having  useful  vision  in  injured  eye  prior  to  occur- 

rence  of  injury,          ...........  639 

awarded  employee  who  received  injury  while  assisting  independent  contrBctor,  510 

awarded  for  incapacity  due  to  occupational  neuroos,    ......  753 

awarded  for  partial  incapacity  for  work  due  to  condition  of  hjrsterical  blindneas 

and  neurosis, 827 

awarded  mechanic  employed  as  lather,        ........  721 

awarded  on  account  of  incapacity  due  to  frostbite,       ......  661 

awarded  on  account  of  Incapacity  due  to  lead  poiscming,       .....  108 

awarded  on  accotmt  of  incapacity  due  to  nervous  shock  and  distuiiiance  from  per- 
sonal injury, 150 

awarded  on  account  of  incapacity  due  to  neurosb  following  injury,                            .  428 

awarded  on  account  of  incapacity  due  to  traiunatic  i>eritonitis,  resulting  from  injury,  ^1 

awarded  on  account  of  insanity  which  resulted  from  injury,           ....  318 
awarded  on  account  of  total  incapacity  because  of  inability  to  obtain  work  which 

employee  can  perform,        ..........  586 

awarded  on  account  of  total  incapacity  for  work, 812 

awarded  on  bams  of  capacity  to  earn, 772 

awarded  on  basis  of  no  wage-earning  capacity,     . 409 

awarded  on  basis  of  total  incapacity  for  work,     .......  435 

awarded  separately  on  account  of  permanent  incapacity  in  the  use  of  ri^t  band 

and  little  finger  of  left  hand,        .........  404 

awarded  substitute  maUer, 689 

ceased,  because  of  failure  to  report  for  impartial  examination,        ....  328 

claimant  dependents  not  entided  to,  ........         .  521 

claimant  father  not  entitled  to,  .........          .  666 

claimant  widow  entitled  to.  68,  226.  273,  369,  379,  392,  423,  445,  599,  635,  704.  718,  734, 

748,  765 
claimant  widow  not  entitled  to,  .         .         .  159, 243, 401. 540, 591. 612, 643. 609. 701 

daughter  entitled  to,  as  total  dependent, 796 

due,  because  of  incapacity  for  work  by  reason  of  fall  to  floor,         ....  254 

due  dependent  under  statute  is  a  vested  interest,  and  passes  to  estate  after  death  of 

dependent,         ............  607 

due  employee  who  made  diligent  search  for  work  and  was  unable  to  obtain  aama 

because  of  incapacity  due  to  injury 400 

due  to  employee  whose  opportunity  to  earn  wages  is  terminated  by  loss  of  employ- 
ment and  inability  to  secure  another  poention  because  of  incapacity  due  to 

injury, 849 

due  father,  mother  and  two  minor  brothers  as  whole  dependents,  ....  497 

due  for  further  period,       ..........         147, 485 

due  for  indeterminate  period,     ..........  334 

due  for  injury  necessitating  amputation  of  left  arm,     ......  330 

duo  for  injury  resulting  from  an  assault  by  irate  customer,   .....  387 

due  for  personal  injury  by  strain,        .........  775 

due  for  personal  injury  received  while  entering  place  of  employment,                        .  570 

due  for  total  incapacity  for  work  caused  by  if^ection  following  vaccination.    .  332 

due  for  traumatic  peritonitis,  resulting  from  injury,      ......  581 

due  invalid  sister  who  is  wholly  dependent, 186 

due  mother  and  sister  as  total  dependents, 804 

due  mother  as  partial  dependent,        ........        360, 714 

due  mother  as  total  dependent  upon  son,    .......  607 

due  on  account  of  blindness,  .79 

due  on  account  of  mjury  to  eye,  which  accelerates  inflammatory  disease,                  .  411 

due  on  accoimt  of  loss  of  vision,          .........  594 

due  on  account  of  nephritis  and  blindness  caused  by  violence  and  electric  shock,     .  573 
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GOMPXIISATION  —  Continued.  paqb 
due  on  account  of  total  incapacity  while  unable  to  obtain  work  becauae  of  incapacity 

due  to  injury, 224 

due  on  basis  of  no  earning  capacity 297 

due  on  basis  of  total  incapacity  for  work,    .                            503 

due  on  basis  of  total  incapacity  while  unable  to  obtain  work  because  of  incapacity 

due  to  injury, 248 

due;  spatter  bum  aggravates  previous  varicose  condition,  which  causes  incapacity  for 

work, 647 

due  widow  of  employee  who  voluntarily  left  his  own  work  to  assist  fellow  workmen,  366 
due  widow  of  street  sweeper  of  municipality  which  had  voted  to  accept  provisions 

of  Workmen's  Compensation  Act 724 

employee  declines  to  accept;  brings  suit  against  employer  under  general  law,  .         .  201 

employee  entitled  to  further,  although  he  had  signed  settlement  receipt,  301 

employee  entitled  to,  while  incarcerated  in  jail, 716 

employee  not  entitled  to,  incapacity  due  to  dementia  pracoz  having  no  causal  rela- 
tion to  injiury, 651 

employee  not  entitled  to.  on  account  of  possible  reduction  in  earning  capacity,  678 

entitled  to,  during  shutdown, ,         ,         ,         .         .  297 

entitled  to,  for  incapacity  due  to  St.  Vitus'  dance  having  causal  relation  to  injury,  364 

father  not  entitled  to 507 

for  incapacity  due  to  blood  poisoning 629 

for  incapacity  due  to  eczema,     ..........  259 

for  injury  to  leg  weakened  by  previous  injury,     .......  168 

maximum,  awarded  because  of  low  earning  capacity, 827 

minor  entitled  to,  for  incapacity  for  work  due  to  injury,        .....  491 

mother  entitled  to,  as  partial  dependent 481 

mother  entitled  to,  as  partial  dependent  upon  son,       ......  597 

none  due  employee  whose  right  hand  was  severed,  alcoholic  insanity  afterwards  in- 
tervening,            57 

not  due  because  of  inability  to  obtain  work, 156 

not  due  claimant,  who  contracted  to  marry  employee,  but  who  had  not  been  legally 

married  to  him,          ...........  736 

not  due  contractee  because  of  personal  injury  received  while  voluntarily  aiding  con- 
tractor to  fulfill  contract,    .........*.  699 

not  due  employee  who  refuses  to  permit  of  performance  of  operation  for  removal  of 

affected  eye, 531 

not  due  for  injury  received  while  operating  boz-lacing  machine,  for  purposes  of  her 

own,  diuing  noon  hour, 376 

not  due  for  personal  injury  occurring  several  hours  after  employee  performs  errand 

for  employer, 684 

not  due  for  typhoid  fever,  which  has  no  causal  relation  to  injury 170 

not  due,  incapacity  caused  by  Bright's  disease  having  no  causal  relation  to  personal 

injury 800 

not  due;  injury  caused  by  serious  and  willful  misconduct  on  part  of  employee  by 

reason  of  intoxication,         ..........  567 

not  due,  injury  resulting  from  play  or  sport,        .......  145 

not  due  on  account  of  condition  of  bronchitis  and  intestinal  tuberculosis,  728 
not  due  on  account  of  incapacity  due  to  diabetes,  having  no  causal  connection  with 

personal  injury,          ...........  626 

not  due,  when  weight  of  evidence  leaves  cause  of  death  in  doubt,  ....  643 

not  due  widow  of  employee  who  lived  apart  from,  but  promised  to  support  her,      .  10 
not  entitled  to,  for  failure  to  make  reasonable  effort  to  do  customary  work,    .  235 
not  entitled  to,  for  incapacity  for  work  due  to  unreasonableness  of  employee  in  re- 
fusing to  accept  operation, 787 

on  account  of  total  incapacity  for  work,      ........  594 

refusal  to  pay',  by  insurer  because  no  written  notice  of  injury  had  been  given,  529 

right  of  wife  to,  does  not  exist  until  death  of  employee,          .....  68 

right  to,  shall  cease  if  employee  fails  to  have  simple  operation  performed  within 

reasonable  time  after  insurer  requests  it,       ......         .  425 

should  be  based  upon  all  earnings  of  employee 419 

meter  entitled  to,  as  dependent,           .........  488 

suspended,  upon  report  of  examination  by  impartial  physician,      ....  742 
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COMPENSATION  —  Conduded.  paob 

total,  due  because  of  inability  to  perform  any  work  except  bench  work,  132 

value  of  board  not  to  be  deducted  in  oomputingt 198 

withdrawn,  with  right  to  renewal  for  incapacity  after  restoration  oi  sanity,     .         .  57 

CONCLU8IVELT  PBI8UMSD  TO  BK  WHOLLY  DKPXNDBNT: 

widow  living  with  employee  at  time  of  death, 369 

widow  Uving  with  husband  at  time  of  death,        .......  599 

widow,  who  had  been  separated  from  husband,  and  returned  to  him  and  had  been 

living  with  him  eight  days  previous  to  occurrence  of  fatal  injmy,    .  718 

wife  living  apart  from  husband,  without  fault  on  her  part,  not,      ....  139 

CON7INB1CBNT : 

at  State  Farm,  incapacity  continuing,         ........      716 

CONTRACT  OF  HIBI: 

collateral  part  of,  to  partake  of  breakfast  before  actually  beginning  day's  work,      .  570 

implied  part  of,  to  use  flight  of  stairs  on  premises  of  employer,      ....  570 

notice  of  claim  of  right  of  action  at  common  law  must  be  given  at  time  of,     .  201 

to  live  on  board  lighter, 765 

transportation  no  part  of, 851 

transportation  to  and  from  work 161 

CUSTOM: 

to  partake  of  breakfast  before  beginning  day's  work, 570 

DAMAQB: 

is  "personal  injury," 106 

DATTGHTBB: 

living  with  mother,  who  lived  apart  from  husband,  found  to  be  wholly  dependent 

upon  employee  for  support, 796 

totally  dependent  on  fathw 123 

DEATH  («ee'Fatal  Injury): 

by  cancer  not  due  to  personal  injury, 521 

due  to  perforated  ulcer  of  stomach  and  not  due  to  personal  injury,         .         .  540 

DECISION: 

for  employee,  1,  42,  68,  79,  108.  122,  132,  147,  149,  150,  161,  168,  179,  186,  198,  214.  217. 
224,  226,  231,  233,  237,  246,  248,  254,  259,  273,  297,  301.  306,  318,  324,  330,  832,  338, 
348,  360.  364,  366,  369,  379,  887.  892,  398,  404,  409,  411,  419,  423,  425.  428,  435, 440, 
445,  481,  485,  488.  491,  497,  603,  510.  513,  629,  547,  558,  570,  573,  581,  586.  504.  507, 
599,  607.  635,  661,  689,  704,  714,  716,  718,  721,  724,  748,  753,  765.  772,  775,  796,  804. 

812.  814,  817, 827.  83S 

for  insurer,  10.  47.  57,  100,  119,  156,  159,  170,  172,  174,  181.  184,  235,  243,  262,  297.  328, 
352,  376,  384,  401,  417,  478,  493,  507,  517,  521,  531,  540.  551,  567,  591.  612.  626.  639, 
643.  666.  676,  678,  684.  699.  701,  728,  733,  742,  758,  787,  789,  800 

DEDUCTION: 

additional  compensation,  paid  before  death,  should  not  be  deducted  from  amount  due 

widow, 814 

no,  for  board  from  amount  contributed, 196 

DEMENTIA  PftACOX: 

incapacity  due  to,  having  no  causal  connection  with  injury 551 

DEPENDENCY: 

claimant  father  not  entitled  to  compensation, 666 

claimant  widow  entitled  to  compensation,  366,  423,  445,  599.  635,  704,  718.  724,  748,  765 
claimant  widow  not  entitled  to  compensation,                                     174,  540, 591,  699,  701 
death  of  dependent  does  not  affect  right  of  legal  representative  to  recover  compen- 
sation,       217 
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SSPDIDENCT  —  Concluded.  paob 
father,  mother  and  two  minor  brothers  entitled  to  oompenaation  as  total  dependents,  497 
father  totally  dependent  on  son,  the  faot  that  father  assisted  in  conducting  un- 
profitable store  having  no  bearing  on  dependency  status,         ....  497 

minor  children  wholly  dependent,       .........  217 

more  than  one  person  wholly  dependent,     ........  497 

mother  iMurtially  dependent  upon  son,  .....  360, 481,  597,  714 

mother  wholly  dependent  upon  son  for  support,  .......  007 

of  child  living  with  mother,  apart  from  father,  receiving  weekly  contribution,  42 
of  daughter  who  kept  house  for  father,  and  who  was  able  to  earn  good  wages  as 

housekeeper 122 

of  daughter  who  lijfed  with  mother  and  received  a  weekly  contribution  from  father, 

mother  living  apart  from  husband,                796 

of  mother  and  sister,         ...........  804 

of  widow  should  be  determined  as  question  of  fact,  under  certain  circumstances,  10 
of  widow  who  had  been  separated  from  husband  and  returned  to  him,  and  had  been 
living  with  him  eight  days  previous  to  fatal  injury,  conclusively  presumed  to 

be  wholly  dependent,          ..........  718 

partial  dependents  entitled  to  same  proportion  of  weekly  payments  as  amount  con- 
tributed b^trs  to  annual  earnings,        ......  198, 233, 817 

question  of,  should  be  determined  as  a  fact,  except  where  dependency  is  "conclu- 
sively presumed," 139 

flsster  dependent  on  brother,       ..........  488 

sister  of  deceased  wholly  dependent, 186 

widow,  living  with  husband  at  time  of  death,  68, 100, 226,  369,  379,  392, 445,  599,  612,  635, 

704,  765 
widow,  whose  husband  lived  apart  from,  but  promised  to  support  her,  not  entitled 

to  compensation,        ...........  10 

wife  living  apart  from  husband,  without  fault  on  her  part,  not  conclusively  pre- 
sumed to  be  wholly  dependent 139 

BIPBNDIMT: 

claimant  who  was  not  legally  married  to  employee,  not  a,     .  736 

wife  who  is  justified  in  law  in  leaving  husband,  not  a  (statute  since  amended),  139 

DSPOSmONB: 

statutes  make  ample  provisions  for,    .........  858 

DEPUTY   8URVETOB: 

public  official  not  an  employee,           ,         , 181 


condition  of,  due  to  natural  causes  having  no  causal  connection  with  personal  injury,  626 

J>t8BA8S: 

bronchitis  and  intestinal  tuberculosis  have  no  causal  relation  to  personal  injury,     .  728 

condition  of  arterial  sclerosis  accelerated  by  strain,       ......  775 

death  from  acute  dilatation  of  heart,  having  no  causal  relation  to  injury,  591 

ecsema  resulting  from  \ise  of  chemical,        ........  259 

ether  pneumonia  following  operation, 42 

facial  paralysis  due  to  temperature  of  workroom, 231 

fibroid  tuberculosis,  known  as  *' stone  grinder's  phthisis,"  contracted  from  inhalation 

of  particles  of  dust  and  stone, 748 

general  septicemia  caused  by  injury, 597 

hypostatic  pneumonia  following  operation, 246 

infection  following  vaccination, 332 

insanity  following  injury  and  operations, 318 

is  a  personal  injury  which  arises  out  of  and  in  the  course  of  the  employment,  108 

is  "personal  injuiy," 108 

lead  poisoning, 108 

lobar  pneumonia  due  to  weakened  condition  following  i>ersonal  injury,   .  635 

lobar  pneiunonia  following  mental  disorder,         ....         ...  47 

nephritis  caused  by  violence  and  electric  shock  incapacitates  employee,                     .  573 

neuroBU  following  injury, 428 
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DZ8BA8K  — Concluded.  pj 

occupational  neuroeds  eauaed  by  strain  on  certain  groupa  of  muaclea  in  handa,  753 

optic  neuritia  eauaed  by  inhalation  of  noxioua  gaaea,     ......  79 

perforated  ulcer  of  stomach  not  due  to  personal  injury, 540 

St.  Vitua'  dance  develops  from  injury  to  head.     .                  .                                     .  964 

septic  pneumonia  following  acratch, 704 

septicaemia  following  injury,       ..........  273 

typhoid  fever  no  causal  relation  to  injury, 170 

valvular  heart  diseaae  aocderated  by  exertion  caused  by  wnking  of  lighter,     .  765 

DOUBLE  COMPSN8ATION: 

claim  for,  disaUowed, «...  306 

claim  for,  dismisBed,          ...........  366 

claim  for,  dismissed, 119 

employee  not  entitled  to 478 

employee  not  entitled  to,  who  receives  personal  injury  by  reason  of  imperfect  oper- 
ating conditions 384 

not  awarded, 517 

not  entitled  to, 352 

widow  not  entitled  to,       ..........         .  612 

DROWMiNO: 

death  by,  caused  by  being  accidentally  knocked  overboard,  .....  360 

DTNAMITl: 

explosion  of,  causes  injury,         ..........  352 

BABNINaB: 

tips  and  gratuities  are, 419 

(see  Disease), 250 


only  by  common  stairway, 833 

only  by  stairway, 570 

SUCTION  TO  P&OGUD: 

notice  of,  under  common  law,  must  be  given  at  time  of  contract  of  hire,         .         .  201 

KLSCTRIC  SHOCK: 

causes  incapacity  for  work, 573 


agreement  to  furnish  financial  aid  to  contractor,  and  payment  by  latter  of  money 

loaned  and  share  of  profits,  does  not  change  employment  status  of,                    .  509 

brewery  worker  employed  for  special  job  not  a  casual,           .....  704 

contractee  who  volimtarily  aids  contractor  to  f ulfiU  contract  not  an,  609 

definition  of,  St.  1911,  chapter  751,  Part  V.,  section  2, 1,100 

justified  in  engaging  own  phyaician,  reasonable  fee  being  awarded  for  services  ren- 
dered,         396 

manager  for  subscriber  not  a  casual,  .........  678 

of  subscriber,  injured  while  aasisting  independent  contractor,  entitled  to  compensa- 
tion,         .............  510 

public  official  not,     ............  181 

refusal  of,  to  i>ermit  of  performance  of  operation  of  affected  eye  unreasonable,         .  531 

substitute  mailer  not  a  casual,  ..........  689 


all  dangers  and  risks  of  street  incidental  to,  of  street  sweeper,        ....  734 

effort  to  save  clothing  on  sinking  lighter  within  scope  of,       ....         .  765 

materially  increased  exposure  to  severely  cold  weather  a  special  risk  of,  661 

necessary  incident  of,  to  live  on  board  lighter 765 

no  part  of,  to  go  along  railroad  tracks  to  and  from  work 267 
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r —  Concluded.  pagb 

of  substitute  mailer  not  casual, 689 

offer  of,  by  insurer  refused  by  employee 742 

personal  delivery  of  Christmas  gifts  has  no  connection  with  emplosrment,  666 

risk  of  assault  incidental  to 387 

status  of,  not  changed  by  reason  of  assignment  of  employee  to  assist  independent 

contractor,         ............  510 

transportation  no  part  of, -  851 

SQUIVALKXT  TO  WAOB8: 

sum  received  by  dependent, 122 

I8TATI: 

compensation  due  administrator  of  dependent's, 607 

IVIDBICI: 

as  to  cause  of  death, 369, 488, 699 

as  to  cause  of  optic  neuritis,      ..........  79 

as  to  inability  to  obtain  work  because  of  incapacity  due  to  injury,  248 

as  to  liability  of  subscriber,        ..........  599 

as  to  personal  injury  by  lead  poisoning, 108 

as  to  posting  of  "Notice  to  Employees," 201 

expert,  shows  loss  of  vision  due  to  injury, 324 

expert,  shows  loss  of  vision  in  left  eye  due  to  injury, 694 

indicates  death  due  to  pneiunonia,  not  due  to  injury,  ......  174 

indicates  that  injury  aggravated  existing  nervous  condition,           ....  348 

leaves  matter  of  cause  of  death  in  doubt, 643 

medical,  fails  to  show  cause  of  d^ath. 643 

medical,  indicates  death  due  to  acute  dilatation  of  heart  following  the  fracturing  of  a 

rib 369 

medical,  indicates  no  causal  connection  between  tsrphoid  fever  and  injury,  170 

medical,  introduced,  47,  57,  79,  108,  122.  132,  149,  150,  156,  168,  170,  174,  184,  214.  224, 

231,  237,  243,  246.  254,  259.  262,  801,  318,  330.  348,  369,  398,  404,  411.  419.  423,  428, 

485,  488.  493,  521.  540.  547,  551,  567,  573,  581,  586,  591.  594.  612.  626.  635.  639.  676. 

699.  701.  704.  716,  728,  742,  748,  753,  758,  765.  775,  800,  812.  823,  827 

medical,  showing  that  death  resulted  from  pneumonia  following  operation,  246 

medical,  showing  that  ecsema  resulted  by  use  of  chemical, 259 

medical,  showing  total  incapacity  due  to  amputation  of  arm,         ....  330 

medical,  shows  continued  incapacity, 485 

medical,  shows  employee  was  totally  incapacitated  by  reason  of  injury  during   con- 
finement at  the  State  Farm, 716 

medical,  shows  no  causal  connection  between  ulcer  and  injury.      ....  540 

medical,  shows  no  causal  relation  of  diabetes  to  personal  injury 626 

medical,  shows  palmar  abscess  and  sepsis  caused  by  inflammation.  149 
medical,  shows  that  bronchitis  and  intestinal  tuberculosis  have  no  causal  relation 

to  personal  injury 728 

medical,  shows  that  cerebral  hemorrhage,  haidng  no  causal  relation  to  injury,  causes 

death 612 

medical,  shows  that  condition  of  dementia  prsooox  had  no  connection  with  injury,  .  551 
medical,  shows  that  death  from  cancer  was  not  due  to  injury,                                   .521 
medical,  shows  that  employee  is  able  to  perform  work  offered  by  insurer.  742 
medical,  shows  employee  suffering  from  diseased  condition  of  heart,  lungs  and  kid- 
neys,           800 

medical,  shows  that  fracture  was  due  to  fall 168 

medical,  shows  that  incapacity  is  due  to  occupational  neurosis,      ....  753 

medical,  shows  that  injuries  were  result  of  apoplectic  shook,          ....  493 
medical,  shows  that  partial  incapacity  for  work  was  due  to  condition  of  hysterical 

blindness  and  neurosis 827 

medical,  shows  that  St.  Vitus'  dance  was  caused  by  injury  to  head.  364 

medical,  shows  that  septicemia  causing  death  was  traceable  to  injury,   .  597 
medical,  shows  that  traumatic  peritonitis  is  result  of  injury,                                      .581 

medical,  shows  total  incapacity  for  work, 823 

no,  to  substantiate  claim  of  serious  and  willful  misconduct  on  part  of  employer,       .  366 
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IVIDUICB  —  Concluded.  paob 

showed  that  clothing  was  eaturatod  with  oil, 310 

flhowed  that  death  was  due  to  ohronio  oardiao  Talrular  disease  having  no  causal 

relation  to  poisoning  and  infection  from  insect  bites, 701 

showed  that  employee  had  not  failed  to  receive  proper  medical  attention,  214 
showed  that  employee  received  fatal  injury  while  <«  premises  oi  subscriber  for  pur- 
poses of  his  own 507 

showed  that  injury  by  strain  materially  accelerated  condition  oi  arterial  sclerosis,  .  775 

shows  blow  and  electric  shock  caused  incapacity  for  work,  .....  573 
shows  cataractous  condition  of  eye,  which  caused  reduction  in  vimon,  was  in  eziatenee 

prior  to  tame  of  injury,  669 

shows  incapacity  due  to  fall,      ..........  301 

shows  injury  result  of  play  or  sport, 145 

shows  status  of  dependency, 497 

shows  that  ability  of  employee  to  earn  has  been  rendered  ne^i^ble  by  reason  of  in- 

jury, 812 

shows  that  dangers  and  risks  of  street  are  incidental  to  employment  of  street  sweeper,  724 

shows  death  due  to  hemorrhage  of  brain  caused  by  strain,    .....  423 

shows  that  death  resulted  from  natural  causes, 243 

shows  that  death  resulted  from  tuberculosis, 184 

shows  that  deputy  surveyor  is  a  public  official,  not  an  employee,  ....  181 

shows  that  employee  had  been  assigned  by  subscriber  to  assist  contractor,  and 

status  of  employment  not  changed  by  assignment,         .....  510 

shows  that  employee  is  incapacitated  for  all  work  except  that  of  foreman,  503 

shows  that  employee  is  justified  in  engaging  his  own  phsrsician,      ....  398 

shows  that  employee  is  not  incapacitated  for  work  by  reason  of  injury,  .                   .  787 

shows  that  employee  was  a  mechanic  and  not  an  independent  contractor,  721 

shows  that  employee  was  afflicted  with  tuberculosis  prior  to  injury,  758 
shows  that  employee  was  diligent  in  search  for  work,  but  was  unable  to  obtain  same 

because  of  incapacity  due  to  injury,     ........  400 

shows  that  employee  was  doing  work  beyond  her  physical  ability  to  perform,  348 
shows  that  employee  was  in  the  course  of  delivery  of  Christmas   gifts,    having   no 

connection  with  her  employment 006 

shows  that  employee  was  not  intoxicated  when  injured,         .....  481 

shows  that  exertion  incidental  to  sinking  of  lighter  accelerated  valvular  heart  trouUe,  705 
shows  that  eye  injury  accelerates  inflammatory  dispase,  .411 
shows  that  father  contributed  weekly  to  support  of  da^ightftr  who  lived  with  mother. 

mother  living  apart  from  employee 796 

shows  that  fibroid  tuberculoas  was  contracted  from  inhalation  of  partides  of  stoiM 

and  dust, 748 

shows  incapacity  due  to  injury, 254 

shows  that  injury  and  operations  cause  insanity, 318 

shows  injury  not  due  to  serious  and  willful  misconduct  on  part  of  «nployer,  .  352 
shows  that  injury  was  not  caused  by  reason  of  serious  and  willful  misconduct  of  per- 
son exercising  superintendence, 517 

shows  that  injury  was  not  caused  by  serious  and  willful  misconduct  of  employee,  481 
shows  that  injury  was  not  caused  by  serious  and  willful  nusconduct  on  part  of  em- 
ployer,        360 

shows  that  insiuer  did  not  furnish  proper  medical  services,  .....  518 

shows  that  insurer  did  not  furnish  reasonable  medical  services,  440 

shows  that  neurosis,  following  injury,  causes  total  incapacity 428 

shows  that  personal  injury  received  was  result  of  fooling  or  play,  ....  789 

shows  that  prior  to  occurrence  of  injury  employee  had  less  than  one-tenth  vision,  .  639 
shows  that  serious  and  willful  misconduct  of  the  employee  by  reason  of  intoxicatioa 

causes  injury 567 

shows  that  traumatic  cataract  of  right  eye  sympathetically  aflfeots  left  eye,     .  824 
shows  that  work  of  employee  subjected  him  to  materially  increased  exposure  to 

severely  cold  weather,         ..........  061 

when  weight  of,  leaves  cause  of  death  in  doubt,  no  compensation  due,  .  643 

BXCS88  or  JI7BIBDICTZON: 

daim  of  insurer  not  upheld,  that  findings  of  Board  were  an 827 
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>TIOV:  rAoa 

aooelentcfl  valvular  heart  trouble,  resulting  fatally, 765 

08UBB: 

to  danfer  of  froBtbite  by  reason  oi  severe  oold  weather  a  special  risk  of  employment,  6Q1 

in  INJUBT: 

aooelerates  inflammatory  disease,  causing  total  incapacity  for  work,  411 

blow  and  electric  shock  cause  blindness, 573 

blow  from  belt  eausee  traumatic  cataract 324 

blow  from  broken  belt  destroys  vision  in  eye 517 

destroys  vision  in  left  eye, 594 

flying  ehip  causes  loss  of  vision  in  left  eye, 531 

flying  spindle  destroys  sight  of  right  eye, <^9 

loss  of  vision  in  esre,  resulting  from  spattering  of  molten  lead,        ....  445 

optic  neuritis,  causing  total  blindness, 79 

total  bUndness  due  to  optic  neuritis  from  inhalation  of  noxious  gases,     ...  79 

FABK  LABOBEB8: 

drivers  and  helpers  insured  by  farmer;  other  employees  not  insured  and  not  covered,  20 

FATAL  nrJUBY: 

caused  by  fall  from  building 497 

caused  by  fracture  of  skull  from  falling  downstairs, 488 

caused  by  getting  hand  caught  in  machine, 817 

death  due  to  pneumonia  following  personal  injury,  535 

death  from  general  septicemia  caused  by  injury, 597 

due  to  blood  poisoning  following  injury, 185 

due  to  electric  shock,         ...........  198 

due  to  fall  from  wagon,  causing  fracture  of  skull,          ......  481 

due  to  ignition  of  clothing  saturated  with  oil 392 

due  to  overbalancing  of  i>ole,  fracturing  skull, 512 

due  to  septic  pneumonia  following  scratch,           .....••  704 

ether  pneimionia  following  injury  and  operation,           ......  42 

fall  overboard  caused  death, 360 

following  strangulated  hernia  due  to  fall, 122 

from  collision  between  truck  and  street  railway  car, 68 

hemorrhage  of  brain,  caused  by  strain  in  cranking  coal  delivery  wagon,  results  in 

death 423 

hypostatic  pneumonia  following  injury  and  operation, 246 

injury  to  eye  followed  by  fit  of  insanity  and  death  by  suicide,       ....  445 

not  due  to  lead  poisoning, 184 

not  due  to  poisoning  and  infection  from  insect  bites,    ......  701 

result  of  a  quarrel  with  fellow  employee,  without  cause,  not  arising  out  of  and  in  the 

course  of  employment, 401 

result  of  falling  of  heater  coil  on  employee, 366 

resulting  from  employee's  clothing  getting  caught  in  shafting  of  machinery,  drawing 

body  around  shafting, 379 

resulting  from  fracture  of  spinal  column 273 

strangulated  hernia,  following  personal  injury,  caused  death,  ....  122 
to  employee,  found  after  unexplained  absence,  arose  out  of  and  in  the  course  of  his 

employment,     ............  488 

to  employee  in  the  course  of  delivery  of  Christmas  gifts  does  not  arise  out  of  and  in 

the  course  of  her  employment,    .........  666 

to  employee  of  subscriber  who  enters  into  an  agreement  to  furnish  financial  aid  to  a 

contractor, 599 

to  employee  while  on  premises  of  subscriber  for  purposes  of  his  own  did  not  arise 

out  of  and  in  the  course  of  his  employment,           ......  507 

to  employee  who  had  been  working  only  two  days  at  time  of  injury,  .  718 
to  employee  who  voluntarily  left  his  own  work  to  assist  fellow  workmen,  366 
to  street  sweeper  of  municipality  which  had  voted  to  accept  Workmen's  Compen- 
sation Act,        •••.....•«*•  724 

to  waiter 100 
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(Me  DependaDoy) :  fact 

partially  dependent  upon  son  to  the  extent  of  weekly  contribution  of  all  his  tniflea,  .  817 
totally  dependent  upon  son  for  support,  the  fact  that  father  aaaisted  in  oonductinc 

an  unprofitable  store  having  no  bearing  on  dependency  status,                          .  497 


average  minimum,  for  first  aid  and  office  treatments, 733 

WEEB  or  ABBITBATOBS: 

insurer  declines  to  pay 841 

FIBBOID  TUBIBCULOBXS  (see  Disease) : 

contracted  from  inhalation  of  particles  of  dust  and  st<»ie, 748 


claim  of  insurer  that  findings  of  Board  were  an  excess  of  Jurisdiction  not  upheld  by 

Supreme  Judicial  Court, 827 

of  Industrial  Accident  Board  on  question  of  fact  has  weight  and  effect  of  verdict  of 

jury 150 

rOOUNG: 

injury  resulting  from,  not  covered  by  statute 780 

FB08TBITB: 

resulting  from  materially  increased  esqxMure  is  a  personal  injury,  ....      661 

QABEB,  NOnOini: 

cause  optic  neuritis, .79 

aBATUTTISS  (eee  Earnings) 419 


is  personal  injury 108 


employee  may  request  a  hearing  to  recover  payment  for  medical  services  if  he  has 

signed  a  settiement  receipt  for  compensation, 513 


accelerated  by  exertion  incidental  to  sinking  of  lighter,  .....      765 

not  caused  by  accumulation  of  strains, 417 

resulting  from  the  fracture  of  a  rib  a  personal  injury,  ......      369 


brain,  caused  by  reason  of  strain  in  cranking  coal  delivery  wagon,  423 

cerebral,  due  to  strain,      ...........  775 

cerebral,  having  no  causal  relation  to  injury,  causes  death, 612 

HZBS,  CONTRACT  OF.    iSee  Contract  of  Hire. 


for  father,  supported  by  him,  able  to  earn  good  wages  elsewhere,  ....      122 

HT8TEEICAL  BLIMDMS88: 

incapacity  for  work  due  to .      827 

ILLEGAL  MAEEIAGI: 

bars  claimant,  ............      736 

mPABTIAL  BXAMZHATION: 

autopsy  of  eipert  shows  that  cerebral  hemorrhage,  having  no  causal  rdation  to 

injury,  causes  death, 612 

expert  phjrsician  finds  that  condition  of  dementia  precox  had  no  connection  with 

injury, 551 
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mPABTIAL  IXAMXNATXOM  — Condoded.  PAoa 

failure  to  Bubmit  to,  eauBes  suppenmon  of  oompeDBstion,       .....  328 

indicateB  further  incapacity, 812 

indicates  incapacity  due  to  injury,      .........  254 

indicates  incapacity  due  to  nervouB  shock  and  disturbance,  .....  150 

indicates  no  physical  incapacity  due  to  injury,     .......  156 

indicates  that  facial  jwralyflis  arose  out  of  employnient,         .....  231 

indicates  that  incapacity  for  work  is  due  to  condition  of  diabetes,  having  no  causal 

connection  with  personal  injury,           ........  626 

indicates  that  right  hand  is  permanently  incapable  of  use,     .....  404 

shows  incapacity  due  to  St.  Vitus'  dance  following  injury  to  head,  364 

shows  loss  of  vision  in  left  eye  due  to  injury,        .......  594 

shows  loss  of  vision  in  right  eye  due  to  cataract,  not  injury,           ....  594 

shows  that  accumulation  of  strains  was  not  the  cause  of  valvular  heart  trouble,  417 

shows  that  bronchitis  and  intestinal  tuberculosis  were  not  due  to  personal  injury,    .  728 

shows  that  ecsema  is  result  of  use  of  chemical  in  connection  with  occupation,  259 

shows  that  employee  is  able  to  perform  work  offered  by  insurer,    ....  742 

shows  that  employee  is  not  a  malingerer, 160 

shows  that  employee  is  unable  to  perform  any  work  except  that  which  can  be  done 

while  seated 132 

shows  that  incapacity  for  work  is  due  to  cerebral  hemorrhage,       ....  775 

shows  that  incapacity  for  work  is  due  to  fall,       .......  301 

shows  that  incapacity  for  work  is  due  to  occupational  neurosis,     ....  763 

shows  that  inflammation  of  eye  caused  disability,  .411 

shows  that  injury  lighted  up  inflammatory  condition  which  necessitated  amputation 

of  leg 237 

shows  that  traumatic  cataract  to  right  eye  sympathetically  affects  left  eye,     .  324 

shows  total  incapacity  for  work, 823 

nrCAFACITT  WOK  WORK: 

due  to  a  condition  of  Bright's  disease,  having  no  causal  relation  to  personal  injury,  .  800 

due  to  amputation  of  leg, 237 

due  to  blindness  and  nephritis  caused  by  blow  and  electric  shock,  573 

due  to  blood  poisoning  caused  by  splinter, 629 

due  to  bronchitis  and  intestinal  tuberculosis,  having  no  causal  relation  to  i>ersonal 

injury 728 

due  to  bums 201 

due  to  cerebral  hemorrhage  resulting  from  strain,         ......  775 

due  to  condition  of  diabetes,  having  no  causal  connection  with  personal  injury,  626 

due  to  dementia  pracox,  having  no  causal  connection  with  injury,  551 

due  to  eciema,  resulting  from  use  of  chemical  in  connection  with  occupation,  259 

due  to  eye  injury,     ............  639 

due  to  fall,  causing  hernia,         ..........  122 

due  to  fall  downstairs, 132 

due  to  fall  from  tree,         ...........  1 

due  to  fracture  of  arm, 570 

due  to  fracture  of  leg,       ...........  1^ 

due  to  hsrsterical  blindness, 827 

due  to  hysterical  blindness  which  is  purely  functional,           .....  827 

due  to  infection,  followed  by  ulcer,  resulting  from  compulsory  vaccination,     .  332 

due  to  inflammatory  disease  caused  by  injury  to  eye, 411 

due  to  injury  by  reason  of  assault  by  irate  customer, 387 

due  to  injury  caused  by  collapse  of  staging  structure, 308 

due  to  injury  followed  by  insanity, 318 

due  to  injury  from  falling  timber, 521 

due  to  injury  necessitating  amputation  of  arm,    .......  435 

due  to  injury  necessitating  amputation  of  two  fingers  of  right  hand,  409 

due  to  injury  received  from  circular  saw, 404 

due  to  injury  received  while  riding  from  work, 101 

due  to  injury  resulting  from  operating  rip  saw, 3^ 

due  to  injury  to  ankle, 419 

due  to  injury  to  eye, 324,  517 

due  to  injury  to  finger, 262 

due  to  injury  to  finger  causing  infection, 425 
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due  to  injury  to  hands 772 

due  to  injury  to  hip  and  internal  injuries, 510 

due  to  injiuy  to  leg  weakened  by  previous  injury,        ......  168 

due  to  injiuy  to  right  hand,       ..........  503 

due  to  injury  which  necessitated  amputation  of  finger,          .....  491 

due  to  injury  while  lifting  orate  of  bottles, .  348 

due  to  lead  poisoning,       ...........  108 

due  to  loss  of  hand,  alcoholic  insanity  intervening,  no  compensation  due,        .  57 

due  to  loss  of  vision  resulting  from  inhalation  of  noxious  gases,      ....  79 

due  to  natural  causes,                493 

duo  to  natural  causes  uid  not  materially  contributed  to  by  employment,        .  493 

due  to  neurosis  following  injury, 428 

due  to  occupational  neurosis, 753 

due  to  palmar  abscess  and  sepsis  caused  by  ihflammation, 149 

due  to  St.  Vitus*  dance  f oUowing  injury  to  head, 361 

due  to  severe  strain  and  partial  paralysis,         ....         ...  635 

due  to  qprained  ankle, 689 

due  to  strained  back  caused  by  blow, 485 

due  to  traumatic  peritonitis,  resulting  from  injury,       ......  581 

due  to  unreasonableness  in  not  having  operation  performed  for  removal  of  affected 

eye,  and  not  to  injury, 531 

due  to  unressonableness  of  employee  in  refusing  to  accept  operation  for  hernia,  787 

due  to  unreasonable  refusal  of  employee  to  undergo  operation,      ....  676 

due  to  wrenching  knee,  caused  by  stepping  on  bobbin,          .....  147 

employee  entitled  to  compensation  on  basis  of  total  incapacity,     ....  435 

evidence  indicates  no  further, 235 

evidence  indicates  total 132 

from  nervous  shock  and  disturbance,           ........  150 

impartial  examination  shows  total  incapacity  due  to  injury,           ....  812 

impartial  physician  reports  as  to  ending  of, 742 

impartial  report  discloses  no, 156 

inability  to  obtain  work  is  an  incapacity  within  meaning  of  statute,                         .  435 

injury  to  knee  causes, 721 

is  total  when  employee  is  unable  to  find  any  work  which  the  incapacity  due  to  the 

injury  will  not  prevent  him  from  performing,        ......  132 

is  total  when  seriously  injured  employee  is  unable  to  earn  by  reason  of  shutdown,  .  843 

may  change  from  partial  to  total,  depending  upon  facts, 849 

medical  evidence  shows  that  employee  was  totally  incapacitated,  by  reason  of 

injury,  during  confinement  at  State  Farm, 716 

medical  evidence  shows  total  incapacityf 833 

not  due  to  improper  medical  attention, 214 

not  due  to  neglect  to  obtain  proper  medical  attention,           .....  214 

partial,  due  to  condition  of  hysterical  blindness  and  neurosis,         ....  837 

spatter  burn  which  aggravates  previous  varicose  condition  causes,  547 

total,  because  of  inability  to  obtain  any  work  which  employee  can  perform,    .         .  S8A 

total,  because  of  inability  to  obtain  work  because  of  incapacity  due  to  injury,         .  234 
total,  because  of  inability  to  perform  any  work  exoeilt  that  which  could  be  done 

while  seated 132 

total,  by  reason  of  loss  of  vision  in  left  eye 6M 

total,  due  to  amputation  of  arm, 330 

total,  diuing  period  of  confinement  at  the  State  Farm,          .....  716 

total,  during  shutdown  period 297 

total,  resulting  from  fall  on  floor, 254 

total,  while  unable  to  obtain  work  because  of  incapacity  due  to  injury,  .                   .  24S 

DfciDnrr  to  bmplotmsht: 

all  dangers  and  risks  of  street,  of  street  sweeper,           ......  724 

e3qx>sure  to  special  risk  of  frostbite  because  of  severely  cold  weather,  661 

necessary,  to  use  common  stairwayi   .........  833 

not  an,  to  deliver  Christmas  gifts  to  friends  in  building  where  employed,         .  666 

not  an,  to  paint  or  remove  paint  from  spindles,   .......  7S9 

risk  of  assault  an, 387 

to  go  out  for  lunch,            ...........  833 

transportation  to  and  from  work, .  161 
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INDBPUTDUiY  CONTBAOTOB:  page 
employee  working  as  lather  not  an,    .                                                                           .721 

BtatuB  of  employee  of  subacriber  when  aaeagned  to  assist  an  independent  contractor,  510 

DIDUSTBIAL  ACCIDIHT  BOJkSD: 

has  jurisdiction  in  all  controversies  arising  between  jiarties  under  act,    .  338 

has  no  power  to  issue  letters  rogatory,         ........  858 

right  of  review  vested  in,  ..........         .  669 

right  to  review  reserved  by,       ..........  827 

rules  that  it  has  authority  to  review  agreement  entered  into  between  the  parties,    .  669 


of  fact  drawn  by  committee  upon  evidence,  .......      226 

that  death  resulted  from  injury  not  justified  when  evidence  leaves  its  cause  in  doubt,      643 
warranted  by  evidence,     ...........      765 

XNFLAICMATIOM: 

of  eye  caused  disability,    .  .411 


only  by  common  stairway, 570. 833 

mXDBT: 

acceleration  of  previously  existing  heart  disease  is  an,  within  meaning  of  act,  765 

defined  by  Supreme  Judicial  Court,    .........  273 

is  "personal  injury,** 108 

IN811IITT: 

alcoholic,  no  compensation  due  for,    .........  57 

having  causal  relation  to  injury  which  residts  in  loss  of  vision  a  personal  injury,  445 

incapacity  due  to,     ............  57 

injury  to  hand  and  operations  direct  cause  of,      .  .318 

nrSUKAXCB: 

farmer  insures  drivers  and  helpers,  and  question  arises  whether  all  farm  laborers  are 

entitled  to  compensation,    ..........  20 

ZNBUBKE: 

claim    of,    that  findings  of  Board  were  an  excess  of  jurisdiction  not  upheld  by 

Supreme  Judicial  Court,     ..........  827 

declines  to  pay  fees  of  arbitrators,      .........  841 

liability  of,  when  employee  of  subscriber  is  assigned  to  assist  independent  contractor,  510 

liability  of,  when  employer  has  knowledge  of  injury,     ......  520 

liable  for  payment  of  bill  of  physician  engaged  by  employee,  it  not  having  furnished 

medical  services,  440 
liable  for  payment  of  reasonable  medical  fee  of  physician  selected  by  employee  unless 

active  effort  is  made  to  furnish  medical  attendance,        .....  338 

questions  jurisdiction  of  committee  of  arbitration,        ......  301 

refuses  to  pay  compensation,  alleging  serious  and  willful  misconduct  on  part  of 

employee, 379 

IXTBBPBBTATIOll : 

of  act  should  be  broad,      ...........  338 

DITOXICATION: 

injury  due  to,           ............  567 

charge  of,  not  maintained,  .481 

lead, 108 

JAIL  («M  Confinement), 716 
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JXJUBDXCTXON:  pagb 

Board  has,  in  all  oontroveimes  aiiaing  between  ];>artiee  under  act,  ....  338 
committee  has,  over  matter  of  payment  of  bill  for  medical  services  when  employee 

has  dsned  a  settlement  receipt,  .........  513 

insurer  claims  committee  of  arbitration  has  no,  regardinc  the  nonpayment  of  medi' 

cal  bills 338 

of  committee  of  arbitration  questioned  by  insurer, 301 

of  committee  disputed  by  employee 201 

JUST: 

finding  of  Board  (m  questions  of  fact  has  same  weight  and  efFeet  as  verdict  of,  151 

LABKIHO: 

injury  resulting  from,  not  covered  by  statute,      .......      7S9 


entitled  to  compensation  under  provisions  of  chapter  807,  Acts  of  1913,  .      721 

L1A8B: 

a  part  of  record  in  Sundine  case. 833 

LIOISLATUBI: 

to  distinguish  as  to  support  of  individual  members  of  family,  .817 

LirmUl  BOOATOBT: 

Board  has  no  power  to  issue, 858 

UABXLXTT: 

of  insurer  not  affected  by  child's  demise,     ........  217 

of  insurer  of  subscriber  who  enters  into  an  agreement  to  fiu-nish  financial  aid  to  a 

contractor,         ............  599 

of  insurer  when  employee  of  subscriber  is  assigned  to  assist  independent  contractor,  510 

of  insurer  when  employer  has  knowledge  of  injury, 529 

LXVOra  APA&T: 

daughter  living  with  mother,     ...........      796 

wife 10.42,139 

wife  living  apart  from  husband,  without  fault  on  her  part,  not  conclusivdy  pre- 

sunuKi  to  be  wholly  dependent,   .........      139 

LOBA&  PMK17MONIA: 

death  results  from, .47 

LONOSHOBnON: 

average  weekly  wages  of ...........         .      558 

LUMCHBOM: 

on  way  to,  down  common  stairway, 833 

MAHJBB,  SUBSTiTUTB: 

not  a  casual  employee,      ...........      689 

MABBIAOK: 

alleged,  not  performed  with  due  legal  ceremony,    claimant    not   entitled    to    com- 
pensation,   736 


must  be  legally  performed,         ..........      738 
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XABTBB  AHD  8IEVAHT:  paob 
no  ralatioa  of*  between  eontractor  and  oontnctee  who  voluntarily  aids  former  to 

fulfill  oontract. 699 


included  in  computing  wages. 570 

mCHAMXO: 

entitled  to  compensation  under  provisions  of  chapter  807,  Acts  of  1913,  721 

MEDICAL  BVIDSircl: 

•  introduced  at  hearings,  47.  67,  79,  106.  122,  132.  149,  150,  166.  168,  170.  174,  184,  186, 
204,  224.  281,  237,  248,  246,  264.  269.  262.  301.  318.  330.  348.  364.  369.  398.  404.  411. 
419.  423.  428.  486,  488,  493,  521,  640,  647.  661.  567.  573.  681.  686.  691.  694.  612.  626. 
636.  639.  676.  699.  701.  704.  716.  728.  742.  748.  758.  758.  766,  776,  800.  812.  823,  827 

mDZOAL  XZAMDIXB: 

report  of.  shows  that  septicemia,  which  caused  death  of  employee,  was  directly 

traoeable  to  injury, 697 

MIDIOAL  8BE7I0I8: 

employee  entitled  to  reimbursement  on  account  of  pajrment  for,  insurer  not  having 

furnished  such  services 613 

insurer  liable  for  pajrment  of  biU  of  physician  engaged  by  employee,  440 

not  furnished  by  insurer,  it  must  pay  bill  of  physician  engaged  by  employee,  440 

obligation  on  insurer  to  furnish,  during  first  two  weeks  after  injury,  338 
ci  physician  selected  by  employee  to  be  paid  for  by  insurer  unless  active  effort  is 

made  by  it  to  furnish  medical  attendance, 338 

reasonable  fee  awarded  for 398 

reasonable  fee  for 501 

MKNTAL  DISOmDIE: 

resulting  from  previous  injury, 47 

MZMOS: 

awarded  compensation  because  of  incapacity  for  work  due  to  injury,  491 

cannot  waive  common-law  rights  of  parent. 854 

MZXID   FVHD: 

derived  from  earnings  and  other  income,  dependent  receiving  amount  equivalent  to 

earnings, 122 


entitled  to  compensation  as  partial  dependent 360 

partially  dependent  upon  son,  entitled  to  compensation,       ....        481,  699 

partially  dependent  upon  son  to  extent  of  the  weekly  contribution  of  aU  his  wages,  .  233 

partially  dependent  upon  son  who  lived  apart  from  wife, 714 

totally  dependent,  entitled  to  compensation, 607 

MUMiClFAUTT: 

street  sweeper  in  employ  of,  fatally  injured 724 


caused  by  blow  and  electric  shock  incapacitates  employee,    .....      573 

lISBVOirB  ooMDznoir: 

accelerated  by  injury, 348 

matvoini  bbogx: 

and  disturbance  cause  incapacity,  160 


optic,  caused  by  inhaling  noxious  gases 79 
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due  to  injury,           ............  428 

having  cauaal  relation  to  personal  injury  causes  partial  incapacity  for  work,  .  827 

occupational,  causes  incapacity  for  work,    ........  753 

MOON: 

injury  received  during  noon  hour,  while  operating  box-lacing  machine  for  purposes  of 

her  own,  not  arising  out  of,  etc., 376 

HOnoS  OF  DrJUKT: 

lack  of,  causes  insurer  to  decline  to  pay  compensation,  .....      529 

want  of  written,  not  a  bar  to  proceedings  for  compensation  when  employer  has 

knowledge  of  injury, 529 

MOVUS  ACTUS  mrmviiiisiiB : 

chain  of  causation  broken  by,    ..........        57 

noxious  OASIS: 

cause  optic  neuritis, 79 

OCCUPATIONAL  DISSASB: 

inhalation  of  noxious  gases  causes  optic  neuritis,           ......  79 

inhalation  of  particles  of  stone  and  dust  causes  fibroid  tuberculosis,  748 

lead  poisoning,  causing  secondary  an»mia,           .......  106 

neurosis  caused  by  strain  upon  certain  groups  of  muscles  in  hands,  753 

OTFKft  OF  BMPLOTimT: 

refusal  of,  unreasonable  in  view  of  facts,     ^         ......         .      742 


OM 

fatal  injury  to  employee  while  on  premises  of  subscriber  for  purposes  of  his  own  did 

not  arise  out  of  and  in  the  course  of  his  employment,     .....  507 

injury  occiirring  while  entering  place  of  employment,  on  flight  of  stairs,         .         .  570 

OPntATIOH: 

blood  poisoning,  caused  by  splinter,  necessitates  operation 529 

ether  pneumonia  following  operation  causes  death,       ......  42 

failure  to  have  simple  operation  performed  upon  request  of  insurer   cause  for  sus- 
pension of  compensation,    ..........  425 

for  traumatic  peritonitis  resulting  from  injury,     .......  581 

hypostatic  pneumonia  following  operation  causes  death,        .....  246 

injury  from  blow,  lighting  up  inflammatory  condition,  necessitates  operation,  237 

injury  to  hand  necessitates  operation,  insanity  resulting,       .....  318 

offer  of  insurer  to  furnish  operation  for  hernia  declined  by  employee,  787 

offered  by  insurer  for  removal  of  affected  eye,  refused, 531 

previous  varicose  condition  aggravated  by  spatter  bum  necessitates  operation,  547 

recommended  to  restore  usefulness  of  thumb,       .......  586 

refusal  to  undergo,  unreasonable,  employee  not  entitled  to  fiuther  compensation,    .  676 

PAEALTSIS: 

facial,  due  to  temperature  of  workroom,  a  personal  injury,    .....  231 

of  lower  limbs  due  to  injury  to  spinal  column,     .......  273 

partial,  causes  incapacity  for  work,    .........  635 

PA&EMT: 

common-law  right  of,  cannot  be  waived  by  minor,        ......  854 

PKBSONAL  INJUBT  («ee  Arising  out  of  and  in  the  Course  of): 

abscess  following  injury,   ...........  68 

abscess  resulting  from  extreme  pressure  of  shears,         ......  149 

acute  dilatation  of  heart  resulting  from  fracturing  of  rib,       .....  360 

as  defined  by  Supreme  Judicial  Court  in  Hurle  case,     ......  79 

atrophy  caused  by  noxious  gases,  resulting  in  optic  neuritis,           ....  79 

blood  poisoning  from  piercing  finger  with  needle,          ......  186 
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blood  poisoDing  from  splinter,    ..........  529 

blood  poboning  resulting  from  blister, 318 

bodily  harm  from  noxious  gases,         .........  79 

by  lead  poisoning,    .  108 

by  reason  of  a  blow  from  hammer,     .........  237 

by  reason  of  employee's  clothing  catching  in  machinery,  death  resulting,  379 

definition  of .............         .  108 

definition  of,  not  narrow  or  restricted,          ........  79 

destroys  vision  in  left  eye, 594 

disease  or  harm  to  health  is  a,   .  .79 

disease  which  arises  out  of  and  in  the  course  of  the  employment  is  a,     .  108 

distinction  between  English  and  Massachusetts  statutes,       .....  79 

drowning  caused  by  being  accidentally  knocked  overboard,  .....  300 

due  to  injury  to  spinal  column,           .........  273 

eosema  resulting  from  use  of  chemical  in  connection  with  occupation,     .  259 

electric  shock  caused  death 198 

ether  pneumonia  following  operation  necessitated  by  injury,           ....  42 

eye  injury  followed  by  inflammatory  disease,  .411 

facial  paralysis  due  to  temperature  of  room,  .231 

fall  from  wagon,  causing  fracture  of  skull,  ........  481 

fatal,  from  falling  downstairs,  fracturing  skull,     .......  488 

fatal,  street  sweeper  knocked  down  by  runaway  horse, 724 

fibroid  tuberculosis,  otherwise  known  as  "stone  grinder's  phthisis,"  a,    .  748 

flying  chip  causes  loss  of  vision,          531 

frostbite  resulting  from  materially  increased  exposure  is  a, 661 

given  broad  and  liberal  meaning,        .........  108 

henuwrhage  of  brain, 423 

hypostatic  pneumonia  following  operation  necessitated  by  injury,  246 

includes  bodily  injury,       ...........  108 

infection,  followed  by  ulcer  resulting  from  compulsory  vaccination,  a,    .  332 

injury  received  by  reason  of  assault  by  irate  customer,  a,      ....         .  387 

insanity  and  suicide,  having  causal  relation  to  injury  which  results  in  loss  of  vision,  a,  445 

lobar  pneumonia  due  to  weakened  condition  following  severe  strain,  635 

Massachusetts  cases  in  re^ 79 

need  not  be  by  accident, .  79 

nervous  condition  accelerated  by  injury  and  operations,  .318 

nervous  shock  and  disturbance  following  sudden  drop  in  elevator,  150 

neurosis  due  to  injury,       ...........  428 

not  limited  to  injuries  caused  by  external  violence,       ......  108 

not,  when  employee  falls  unconscious  to  floor  and  receives  no  hurt  or  harm,   .  243 

occupational  neurosis  is  a, 753 

optic  neuritis  caused  by  inhalation  of  noxious  gases,     ......  79 

St.  Vitus*  dance  following  injury  to  head,   ........  364 

septic  hand  caused  by  inflammation  without  any  visible  external  wound,  149 

septic  pneumonia  following  scratch, 704 

septie  poisoning  following  pin  prick, 174 

strain  aooelerates  condition  of  arterial  sclerosis, 775 

strangulated  hernia  due  to  fall,            .........  122 

traumatic  cataract  resulting  in  loss  of  vision, 324 

traumatio  peritonitis  residting  from  injury,          .......  581 

tuberculosis  not  materially  aggravated  or  accelerated  by  exposure,  not  a,  758 

valvular  heart  trouble  accelerated  by  exertion  incidental  to  sinking  of  lighter,  765 

PKTUOXAir'S  m  (•««  Reasonable  Fee) 501 


• 


FIiAT: 

injury  reeulUng  from, 145 

FOXSOMOrO: 

due  to  lead, 108 

FmAOnOALLT  IQUXTALBHT: 

a  sum  equal  to  earnings  received  by  dependent, 122 
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PSUBUBS:  PAfis 

extreme  praesure  from  shears  causes  abscess  and  sepsis,         .         «         .         .         .  149 

QUIBBBL: 

fatal  injury  resulting  from,  .      . 401 

QX7I8TIOH  or  VAGT: 

dependency  of  widow  living  apart  from  husband,  a,               .  139 

existence  of  serious  and  willful  misconduct  is,       ......         .  379 

under  certain  circumstances  dependency  of  widow  should  bo  determined  as  a,          .  10 

BBA80NABXJB  FEI: 

for  physician's  services, 501 

for  first-aid  and  office  treatments, 733 

BiraUDrCB  TO  XNGLZSH  CA8B8,  10,  100,  108,  161,  226,  237.  248.  2S4,  267,  273.  308, 
318,  369.  387,  411,  419.  428,  435.  445.  531,  570.  661.  684.  716.  724.  765,  775,  817,  833 

VXrWBMKOE  TO  1CA88ACHU SETTS  CA8B8.  100,  108.  122.  139,  161.  217.  273.  332,  404. 

435.  445.  570.  599.  685,  833 

KEFUSAL  OF  OFFER: 

of  employment,  by  employee,  unreasonable. 742 

BEGULAE  OOCUPATXOH: 

waiter,  performing  special  work,  as  waiter  for  caterer. lOO 

KEHEAUNG  BEFORE  INDUSTRIAL  ACCIDENT  BOARD: 

Asdoorian  case,         ............  742 

Cottam  case. 428 

Gaousxi  case, 626 

Homan  case,    .............  775 

Jones  case, 901 

McEUigott  case 521 

Mxirphy  ease,  .  607 

RELEASE,  COMMON  LAW: 

signing  of,  by  employee,  does  not  deprive  widow  of  rights  under  Workmen's  Com- 
pensation Act 68 

REMANDED   CASES.     iSee  Cases  remanded. 

REMUNERATION: 

no  agreement  between  daughter  and  father  as  to. 1^ 

REVIEW  BEFOBE  INDUSTBIAL  ACCIDENT  BOARD: 

decision  in  Barksdale  case  affirmed,    .                                     214 

deoiaon  in  Bentley  case  affirmed, 42 

dcknsion  in  Brightman  case  affirmed.  .........  765 

decision  in  Buckley  case  affirmed,                .  186 

decision  in  Bums  case  affirmed,          .........  273 

decision  in  Caliendo  case  affirmed,                        S04 

decision  in  Callahan  case  revised,       .         .  684 

deciffion  in  Campbell  case  affiirmed,    .........  701 

decisiofi  in  Cflirter  case  affirmed.                                                                          . '       .  796 

decision  in  Coyle  case  affirmed,           .........  704 

decision  in  Cripps  case  affirmed.                                                                                   .  "  6S 

decision  in  Currie  case  affirmed.  174 

deciaion  in  De  Pasquale  case  affirmed,         ........  497 

,    decision  in  Diss  case  affirmed 150 

decision  in  Doherty  case  affirmed.      .........  G61 

decision  in  Donovan  case  revised.                                                       •      •  •         •        .  *  161 

decision  in  Driscoll  case  affirmed.                                                       .      ~  .         .  570 
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decirion  in  Duprey  case  revised, 132 

deciaion.in  EHdredge  caae  affirmed,      .........  639 

decision  in  Ethier  case  affirmed,          .........  262 

deeimon  in  Fewore  case  affirmed,        .........  332 

decision  in  Finnegan  case  affirmed,     .........  558 

dedmon  in  Flanagan  case  affirmed,     .........  440 

decision  in  Fleming  caae  affirmed, 411 

deeimon  in  Fletcher  case  affirmed,       .........  689 

decision  in  Fralin  case  affirmed, 758 

decision  in  Fumiciello  case  affirmed 267 

decision  in  Gariella  case  affirmed,       .........  237 

deciaon  in  Gaynor  case  affirmed, 100 

decision  in  Grerts  caae  revised,   ..........  669 

decision  in  Grady  case  affirmed,          .........  678 

decision  in  Hatchman  case  affirmed,  .........  419 

decision  in  Herrick  case  affirmed, 122 

decision  in  Holland  case  affirmed,                          308 

decision  in  Howard  case  affirmed,       .........  l 

decision  in  Hurle  case  affirmed,           .........  79 

decision  in  Jackson  case  affirmed,       .........  733 

decision  in  Janes  case  affirmed,           .........  217 

•  decision  in  Johnson  case  affirmed,       .........  108 

deoitton  in  Keaney  case  revised,         .........  20 

decicdon  in  Lederman  case  revised,               .         .                  .                  .  551 

decision  in  Lee  case  affirmed,     ..........  753 

decision  in  Lima  case  affirmed,  ..........  800 

decision  in  Lowney  caae  affirmed,       .........  724 

decision  in  Lynn  case  affirmed,            .........  507 

decision  in  McCarthy  case  revised,     .........  57 

decision  in  McHenry  case  affirmed,    .........  789 

decision  in  Meley  case  affirmed,          .........  404 

decision  in  Merritt  case  affirmed,        .........  635 

deciAon  in  MUliken  case  affirmed,      .........  47 

decision  in  Morrison  case  affirmed,     .........  594 

decision  in  Murphy  «.  iEtna  Life  Insurance  Company  case  affirmed,     .  607 
decision  in  Murphy  v.  Employers'  Liability  Assurance  Corporation,  Ltd.,  case, 

affirmed, 643 

decision  in  Nelson  case  affirmed,         .........  10 

decision  in  Nickerson  case  affirmed,    .........  379 

decision  in  Nicotero  case  affirmed, 531 

decision  in  Novak  case  affiirmed,         .........  586 

decision  in  O'Connor  case  affirmed,    .........  387 

decision  in  O'Hare  case  affirmed,        .........  369 

decision  in  Otot  case  affirmed,   ..........  254 

deciaion  in  Panasuk  caae  affirmed, 338 

decision  in  Revita  case  affirmed,         .........  352 

decision  in  Schuman  case  affirmed,     .........  599 

decision  in  Septimo  caae  affirmed,  297 

deeimon  in  Silva  case  affirmed,  ..........  597 

decision  in  Sponataki  caae  affirmed,    .........  445 

deciaion  in  Stachuae  caae  reviaed,        .........  324 

deciaion  in  Stickley  caae  affirmed,       .........  248 

deciaion  in  Sulhvan  caae  affirmed,       .........  435 

deciaion  in  Swarta  caae  affirmed,         .........  728 

deciaion  in  Tobin  caae  affirmed,  612 

deciaion  in  Toy  caae  affirmed, 147 

deciaion  in  Vitale  caae  affirmed,          .........  425 

deciaion  in  Whalen  caae  affirmed, 318 

MBVIBW  or  WBISLT  PATMSMTfl: 

Board  finda  partial  incapacity  continuea  in  Hunnewell  case,            ....  827 

Board  finda  total  incapacity  continuea  in  Gillen  case 812 

Board  finda  total  incapacity  coptinuea  in  Portnoy  caae.         .....  823 
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BIGBT  TO  KBVilW :  fagb 

reserved  by  Board,  ............  827 

vested  in  Industrial  Accident  Board, 0Q9 

BUFTUBI: 

caused  by  lifting  bale  of  scrap  iron 787 

of  cerebral  artery  due  to  strain  and  unusual  position,   ......  775 

strangulated  hernia  caused  by  fall 122 


not  entitled  to  oompensaUon  for  an  injury  received  while  not  engaged  in  perform- 
ance of  work  of  employer, 172 

8IPTXC  POIBOHXNO: 

due  to  inflammation  without  any  visible  ertemal  wound,      .....      149 
from  splinter  necessitates  operation,  ........      529 


directly  traceable  to  injury  causes  death,    ........      597 

SnXOUS  AMD  WZUrUL  mSCOHDUOT: 

claim  of,  against  employer  dismissed,  ........      006 

claim  of,  against  employer  not  sustained .        517, 012 

claim  of,  by  insurer  against  employee  not  sustained,     ......      379 

claim  of,  not  sustained,     ...........      478 

claim  of,  <»  part  of  employee  not  sustained,         .......      481 

claim  of,  on  part  of  subscriber  not  sustained,       .......      352 

committee  make  distinction  between,  and  serious  misconduct,        ....      380 

defined  by  Supreme  Judicial  Court 273,  379 

existence  of,  a  question  of  fact,  .........      370 

future  to  provide  *' tag  man"  to  signal  engineer  not,     ......      119 

neglect  of  employer  to  provide  "skid'*  on  staging  not,  .....      300 

no  evidence  to  substantiate 214 

no  evidence  to  substantiate  daim  of,  ........      360 

of  employee  by  reason  of  intoxication  causes  personal  injury,         ....      507 

on  part  of  emi^oyer  not  sustained,     ........       273,  308 


employee  ngned,  but  entitled  to  further  compensation,          .....  301 
signing  of,  does  not  bar  proceedings  by  en4>loyee  to  determine  his  rights  to  reim- 
bursement on  account  of  expenditures  for  medical  services,     ....  518 

SHOCK: 

apoplectic,  causes  incapacity  for  work, 493 

causes  incapacity  for  work, ISO 

electric,  causes  incapacity  for  work 573 

electric,  causing  death, 198 

SHUTDOWir: 

of  i^nt  lowers  ability  of  employee  to  earn  wages, 843 


dependent  upon  brother,  ...........  4SS 

wh(^  dependent,    ............  186 

SON: 

contributes  all  of  his  earnings  to  father, 817 


SFICXAL  BISK  OF  KMnO] 

danger  of  frostbite,  by  reason  of  materially  increased  exposure  in  severely  cold 

weather,  a 001 
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8PICIFI0  COMPnniATION.     See  Additional  Compenaation.  page 

8POBT.    .SeePUy. 

8TAIBWAT,  COXMON: 

employee  injured  on, 833 

"8TONB  OmnrDSB'B  PHTHZ8Z8/'    See  Diseaae. 

is  a  personal  injury,  ...........      748 

8ITEAVOULATn>  HIBMIA.    See  Rupture. 

following  personal  injury,  ..........       122 


8TRSIT  81 

widow  of,  entitled  to  compensation,    .........      724 


employee  of,  assigned  to  assist  independent  contractor,  entitled  to  compensation,    .  510 

manager  for,  not  a  casual  employee, 678 

manager  for,  not  entitled  to  compensation  on  account  of  possible  reduction  in  earn-  ' 

.ing  capacity 678 

8IJB8TITUT8  MAILBE: 

not  a  casual  employee, 689 

8UZCIDI: 

death  by,  follows  fit  of  insanity  having  causal  relation  to  personal  injury,  445 

817FPOKT: 

all,  came  from  sister,         ...........  186 

8IIFmBiPB  JUDICIAL  COUBT: 

abiUty  to  earn  taken  from  seriously  injured  employee  by  shutdown  of  plant,  .  843 

act  does  not  merely  refer  to  accidents  but  to  injuries,  ......  79 

act  enacted  in  response  to  a  strong  public  sentiment  for  protection  against  injuries 

and  for  relief  in  case  of  accident,          ........  201 

act  is  a  practical  measure,          ..........  20 

aet  not  intended  to  confer  advantages  upon  farm  laborers, 20 

act  not  intended  to  impose  burdens  upon  farmers 20 

act  requires  cases  of  dependency  to  be  determined  in  accordance  with  truth,  .  10 

act  should  be  given  broad  interpretation, 338 

act  should  be  interpreted  broadly, , 201 

aet  to  substitute  method  of  accident  insurance  in  place  of  common-law   rights  and 

liabitities 201 

additional  compensation  not  due  employee  on  account  of  permanent  incapacity  of 

phalange, 262 

additional  eompensation  paid  employee  not  to  be  deducted  from  payments  due 

widow 814 

aflhms  findings  of  Board  that  incapacity  for  work  may  change  from  partial  to  total,  840 
aflbms  right  of  Board  to  draw  inference  that  a  personal  injury  to  employee  trans- 
ported home  at  end  of  day's  work  arose  out  of  and  in  the  course  of  employment,  161 
Board  has  jurisdiction  in  all  eontroversies  arising  between  parties  under  act,  .  338 

Board  has  no  power  to  issue  letters  rogatory, 858 

bodily  harm  from  noxious  gases  is  a  personal  injury, 70 

casual  employee,  hired  for  no  fixed  duration  of  time  and  for  no  qiecified  job  (statute 

since  amended), 843 

casual  emi^oyment,  not  pieriodic  and  regular 100 

chapter  751,  Part  V.,  section  2,  Acts  of  1911,  defines  word  "emfdoyee,**                   .  1 

chapter  751,  St.  1911,  is  not  penal  but  based  on  theory  of  compensation,  68 

claim  of  insurer,  that  findings  of  Board  were  an  excess  of  jtirisdiotion,  not  upheld  by,  827 

common-law  rights  of  parent  cannot  be  waived  by  minor 854 

eompensation  awarded  because  of  inability  to  obtain  work,  .....  435 


890 


SUBJECT  INDEX. 


JUDICIAL  OOmtT  —  Continued.  faob 
compensation  due  employee  whose  opportunity  to  earn  wages  is  terminated  by  loss 

of  employment  and  inalMUty  to  secure  another  position  because  of  incapacity 

due  to  injury, 8*9 

conclusion  of  Industrial  Aooident  Board  in  accordance  with  language  of  statute,  817 

conclusive  presumption  does  not  apply  to  wife  living  apart  from  husband,  139 
conclusive  presumption  of  dependency  not  applicable  to  wife  living  apart  for 

justifiable  cause  (statute  since  amended), 139 

contract  of  employment  did  not  provide  for  tranqrartation,           ....  851 

daughter  wholly  dependmt  upon  father  for  suppwt, 122 

decides  that  additional  compensation  paid  employee  bef <»e  death  shall  not  be 

deducted  from  amount  due  widow, 814 

decides  that  notice  of  claim  of  right  of  action  at  common  law  must  be  fflven  at  time 

of  contract  of  hire, 201 

decides  that  personal  injury  to  employee  does  not  arise  out  of  his  employment  when, 

by  reason  of  an  impairment  of  memory,  he  wanders  to  and  falls  into  a  swamp 

and  dies  of  pneiunonia  caused  by  cold  and  exposure,      .....  47 

decides  that  transportation  home  from  work  is  incidental  to  employment,  161 

decision  of  Board  on  all  questions  of  fact  final,    .......  106 

decision  of  Industrial  Accident  Board  in  Bentley  case  affirmed,     ....  42 

decision  of  Industrial  Accident  Board  in  Brigbtman  case  affirmed,  765 

decision  of  Industrial  Accident  Board  in  Buckley  case  affirmed,     ....  186 

decision  of  Industrial  Accident  Board  in  Burns  case  affirmed 273 

decision  of  Industrial  Accident  Board  in  Caliendo  case  affirmed,    ....  804 

decision  of  Industrial  Accident  Board  in  Cheevers  case  affirmed,   ....  843 

decision  of  Industrial  Accident  Board  in  Cripps  case  affirmed,       ....  68 

decision  of  Industrial  Accident  Board  in  Dias  case  affirmed,           ....  150 

decision  of  Industrial  Accident  Board  in  Donovan  case  affirmed,  ....  161 

decision  of  Industrial  Aooident  Board  in  Duprey  case  affirmed,      ....  132 

decision  of  Industrial  Accident  Board  in  Ethier  case  revised,  262 

decision  of  Industrial  Accident  Board  in  Fumiciello  case  affirmed,                              .  851 

decision  of  Industrial  Accident  Board  in  Gallagher  case  revised,    ....  139 

decision  of  Industrial  Accident  Board  in  Gaynor  case  revised,  100 

decision  of  Industrial  Accident  Board  in  Herrick  case  affirmed,                         .     *   .  122 

decision  of  Industrial  Accident  Board  in  Howard  case  affirmed 1 

decision  of  Industrial  Aooident  Board  in  Hunnewell  case  affirmed,  827 

decision  of  Industrial  Accident  Board  in  Hurle  case  affirmed,         ....  79 

decision  of  Industrial  Accident  Board  in  Janes  case  afiirmed,         ....  217 

decision  of  Industrial  Accident  Board  in  Johnson  case  affirmed,     ....  106 

decision  of  Industrial  Accident  Board  in  Keaney  case  affirmed,      ....  20 

decision  of  Industrial  Accident  Board  in  Meley  case  affirmed,        ....  404 

decision  of  Industrial  Accident  Board  in  Milliken  case  revised,      ....  47 
decision  of  Industrial  Accident  Board  in  Murphy    v.    American    Mutual    liability 

Insurance  case  affirmed,      ..........  817 

decimon  of  Industrial  Accident  Board  in  Nelson  case  revised,         ....  10 

decision  of  Industrial  Accident  Board  in  Nichols  case  affirmed,      ....  814 

decision  of  Industrial  Accident  Board  in  Nickerson  case  affirmed,                              .  379 

decision  of  Industrial  Accident  Board  in  Panasuk  case  affirmed,    ....  338 

decision  of  Industrial  Accident  Board  in  Septimo  case  affirmed,     ....  853 

decision  of  Industrial  Accident  Board  in  Stickley  case  affirmed 849 

decision  of  Industrial  Accident  Board  in  Sullivan  case  affirmed 435 

decision  of  Industrial  .\ccident  Board  in  Sundine  case  affirmed,     ....  833 


incapacity  for  work. 


are  ct 


decisions  of  English  courts,  fixing  meaning  of  words 

weight,      .         .  .         .  • 

defines  serious  and  willful  misconduct, 
defines  "subscriber," 
defines  "with  whom  she  lives," 
definition  of  "personal  injury," 

definition  of  "personal  injury"  not  narrow  or  restricted, 
definition  of  "usual  course  of  trade,  business  or  occupation,' 
dependency  of  widow  should  be  determined  as  question  of  fact, 
distinction  between  English  and  Massachusetts  statutes  ^ith  reference  to    personal 

injury,      ............. 
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273.379 

20 

139 

79 

79 

1 

10 
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dutinction  between  English  and  MaoBachuaetta  cases  with  regard  to  definition  of 

"personal  injury  by  accident," 106 

effort  to  save  clothing  on  sinking  lighter  within  scope  of  employment.    .  765 
"employee"  defined  in  St.  1911,  chapter  761.  Part  V.,  section  2,   .                   .         .  1, 100 

employee  loses  position,  and  his  ability  to  earn  wages  terminates 849 

employee  must  give  notice  of  desire  to  claim  oommon*law  rights  at  time  he  enters 

employment  of  a  subscriber.        .........  201 

employee  not  compelled  to  give  up  any  common-law  or  constitutional  right,  .  201 
employee,  physically  able  to  perform  certain  labor  but  not  able  to  obtain  it,  is 

totally  incapacitated, 132 

English  cases  referred  to,  .         .    10,  47.  100,  108,  132,  161,  273,  379,  435,  804,  817,  833 

existence  of  serious  and  willful  misconduct  a  question  of  fact,        ....  379 
fatal  injury  caused  by  fall  from  wagon,  result  of  "impairment  of  his  memory,"  not 

covered,    .............  47 

finding  of  Board  on  question  of  fact  has  same  weight  and  effect  as  verdict  of  jury,  .  151 

finding  of  fact  warranted, 404 

finding,  that  injury  was  result  of  minor  transgressions  and  not  serious  and  wiUful 

misconduct,  conclusive. 379 

findings  of  fact  by  Board  not  open  to  revision, 42 

finds  that  as  matter  of  law  decision  is  without  error,    ......  186 

Gallagher  case  remanded,           ..........  139 

hand  does  not  need  to  be  amputated  to  be  rendered  incapable  of  use,    .  404 

hand  rendered  "incapable  of  use"  if  normal  use  has  been  entirely  taken  away,  404 
holds  that  it  was  no  part  of  employee's  duty  to  inquire  into  right  of  employer  to 

trim  any  particular  tree, 1 

ignorance  of  law  no  excuse  for  conduct  or  failure  to  act, 201 

implied  term  of  service  to  try  to  save  clothing  on  sinking  lighter,  ....  765 

inability  to  obtain  work  is  incapacity  within  meaning  of  act,          ....  435 

incapacity  due  to  hysterical  blindness.         ........  827 

incapacity  for  work  is  due  to  hysterical  blindness  which  is  purely  functional,  827 
incapacity  for  work  is  total  when  employee  is  unable  to  find  any  work  which  the 

incapacity  due  to  the  injury  will  not  prevent  him  from  performing,  132 
incapacity  for  work  is  total  when  seriously  injured  employee  is  unable  t^)  earn 

.   wages  by  reason  of  shutdown, 843 

incapacity  for  work  may  change  from  partial  to  total, 849 

incapacity  for  work  may  change  from  partial  to  total,  depending  upon  facts,  849 

incapacity  of  use  need  not  be  actual  severance  of  hand, 404 

incident  of  employment  to  go  out  for  lunch,         .......  833 

inference  that  death  of  employee  arose  out  of  and  in  the  course  of  his  employment 

warranted  by  evidence,                                                                                            .  765 

injury  while  being  transported  home  from  work,  arising  out  of,  etc 161 

interpretation  (rf  "conclusively  presumed  to  be  wholly  dependent,"        ...  10 

Legislature  to  distinguish  as  to  support  of  individual  members  of  family,  817 

living  on  lighter  in  course  of  employment,  ........  765 

Massachusetts  oases  referred  to,  10.  20,  47.  68,  100,  108.  122,  132,  139,  161.  201,  217,  273. 

338.  379,  404.  435.  765.  804,  833,  843.  851.  852 

meaning  of  word  "association." 833 

meaning  of  words  "whole  cost,"         .........  404 

meaning  of  words  "with  whom  she  lives,"  ...  .  .10 

medical  and  hospital  services  and  medicines  are  a  part  of  compensation  to  which 

workman  is  entitled,  .                                                                  .         .      •  .         .  338 

minor  cannot  waive  common-law  rights  of  parent,        ......  854 

mother  and  sister  found  to  be  wholly  dependent.           ......  804 

necessary  incident  of  employment  to  use  stairs,  .......  833 

Nelson  case  remanded.      ...........  10 

object  of  act  to  give  compensation  for  inability  to  earn  wages,       ....  132 

object  of  statute  to  give  compensation  for  a  total  or  partial  loss  of  capacity  to  earn 

wages 435 

object  of  St.  1911,  chapter  751,  to  provide,  in  place  of  wages,  mqans  of  subsistence 

for  employee,  injured  without  "serious  and  willful  misconduct"  on  his  part,  if 

he  survives,  or  for  his  widow  or  other  dependents,  if  death  ensues,            .          .  68 
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object  of  St.  1911,  chapter  571,  to  provide  means  of  miboistenoe  for  employee  injured 
without  "serious  and  willful  misconduct  '*  on  his  part,  if  he  sunriTes.  or  for  widow 
or  dependents,  if  death  ensues  either  with  or  without  conscious  suffering.  d8 

obligation  of  insurer  to  furnish  medical  and  ho^Mtal  services  during  first  two  weeks 

after  injury 338 

one  of  purposes  of  act  to  increase  right  of  employees  to  be  compensated  for  injuries 

growing  out  of  employment,        .........      833 

pecuniary  responsibility  of  insurer  not  affected  by  death  of  child,  217 

"personal  injury*'  includes  any  injury  or  disease  which  arises  out  of  and  in  the 

course  of  the  employment,  .........       106 

"personal  injury"  includes  bodily  injury 106 

"personal  injury'*  is  a  disease  or  harm  to  health, .79 

personal  injury  need  not  be  by  accident. 79 

"personal  injury"  not  limited  to  injuries  caused  by  external  violence,    .  106 

plain  words  of  statute  should  be  given  ordinary  signification 814 

possibility  that  employee  may  not  know  all  rights  does  not  affect  constitutional 

aspect  of  law 901 

provisions  of  St.  1911,  chapter  751,  as  amended  by  St.  1913,  Part  III.,  section  IS. 

favor  liberal  interpretation  of  "personal  injury,"  ......        79 

provisions  of  statute  to  be  construed  liberally  for  protection  of  injured  employee,     .      401 
question  of  dependency  should  be  determined  as  a  fact,  except  where  dependency 

b  "conclusively  presumed," 139 

questions  of  law  arising  under  St.  1911,  chapter  751,  brought  to,  <tt  appeal.    .  fi8 

railroad  locaticm  no  part  of  employer's  plant, 851 

reference  to  additional  compensation,  St.  1911,  chapter  751,  Part  II.,  section  11.     .      262 
reference  to  dependency,  St.  1911,  chapter  751,  Part  II.,  secticm  7,  10. 139,  217 

reference  to  "personal  injury  arising  out  of  and  in  the  course  of  the  employment," 

St.  1911,  chapter  751.  Part  II.,  section  1 79 

reference  to  right  of  employee  to  proceed  at  common  law  or  claim  compmsation.  Si. 

1911,  chapter  751,  as  amended  by  St.  1912,  chapter  751,  section  15,        .         .68 
reference  to  St.  1911,  chapter  751,  Part  III.,  section  17, 
right  of  widow  to  compensation  does  not  exist  until  death  of  employee, 
right  to  review  reserved  by  Board, 
septicamia  following  personal  injury  causes  death, 
shutdown  of  plant  lowers  ability  of  employee  to  earn  wages, 
signing  of  common-law  release  does  not  extiaguirii  widow's  claim, 
stairs  only  means  available  for  going  to  and  from  premises  of  employer. 
St.  1911.  chapter  571,  Part  II.,  section  11.  as  amended  by  St.  1911,  chapter  445, 
refers  to  compensation  provided  when  member  injured  is  rendered  "ino^pable 

of  use," 404 

St.  1911,  chapter  751,  not  penal,  but  based  on  theory  of  eompensatioo,  ...        68 
St.  1911,  chapter  751,  Part  II.,  section  9,  refers  to  compensation  awarded  adien  in- 
capacity for  work  is  total, 435 

St.  1911,  chapter  751,  Part  II.,  section  6,  refers  to  payment  of  compensation  to  per- 

sons  wholly  dependent, 804 

St.  1911,  chapter  751,  section  7,  created  for  boiefit  of  widow,         ....        66 
statute  deab  with  class  of  esses  involving  an  infinite  variety  of  circumstances,  817 

statute  designed  to  decrease  opportunity  of  unnecessary  litigation,  814 

statute  to  be  construed  broadly 435 

statutes  make  ample  provisi(»  for  deposition,  858 

widow  of  waiter  not  entitled  to  compensation  because  his  employment  was  eaauai,  .       100 
wife  who  is  justified  in  law  in  leaving  husband  not  a  dependent  (statute  since 

amended), 139 

word  "casual"  defined 100 

word  "furnish"  defined 338 

word  "injury"  defined 273 

word  "injury"  and  not  "accident"  employed  by  Legislature  throughout  act,  79 
words  "usual  course  of  trade,  business  or  occupation"  should  be  reasonably  con- 
strued  1 

8TPHILZB: 

question  of,  raised, .79 
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dependent, 718 

no  deduction  from  sum  due  widow, 814 

not  entitled  to  compensation, 401. 643 
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causal  relation  to  injury,     ..........  591 
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not  entitled  to  compensation  on  account  of  death  of  husband,  due  to  lobar  pneumonia,  47 
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of  employee,  who  voluntarily  left  his  own  work  to  assist  fellow  workmen,  entitled  to 

compensation, 366 

of  waiter  not  entitled  to  compensation, 100 

right  of,  to  compensation,  does  not  exist  until  death  of  employee,           .        '.         .  68 

St.  1911,  chapter  751,  section  7,  created  for  benefit  of, 68 

WORK: 

employee  entitled  to  total  compensation  because  of  inability  to  perform  any  work 

except  that  which  could  be  done  while  seated, 132 

fatal  injury  occurring  after  employee  had  made  unsucoessful  an;>lication  for,  not 

arising  out  of,  etc., 150 

inability  to  obtain,  compensation  awarded,          .......  409 

inability  to  obtain,  by  reason  of  incapacity  due  to  injury,  entities  employee  to  total 

incapacity  compensation, 435.  586 

incapacity  for  work  may  change  from  partial  to  total,           .  849 
no  compensation  due  because  of  inability  to  obtain,  if  emplo3ree  has  no  physical  in- 
capacity,             166 

opportunity  to  obtain,  narrowed  by  injury, 812 

refusal  of  employee  to  attempt  to  perform,  unreasonable,      .....  ^42 
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